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OPINIONS 

OF 

HON.  EDWARDS  PIERREPONT,  OF  NEW  YORK. 

♦APPOINTED  APRIL  26,  1875. 


SETTLEMENT  WITH  CERTAIN  RAILWAY  COMPANIES. 

By  the  second  section  of  the  act  of  February  27, 1875,  chap.  108,  the  allow- 
ances to  be  admitted  in  favor  of  the  railway  companies  settled  with 
under  that  act  are  limited  to  the  following  subjects:  First,  payments 
made  by  them  in  cash;  second,  credits  authorized  by  the  general 
course  of  the  business  regulations  of  the  Departments  for  transpor- 
tation performed;  but  no  abatement  or  increase  in  the  amount  of 
either  the  one  or  the  other  is  admissible. 

Department  of  Justice, 

May  27,  1875. 
Sir  :  I  liave  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  21st  inst.,  informing  me  that,  as  a  preliminary 
step  toward  carrying  out  the  provisions  of  the  act  of  February 
27,  1875,  "to  provide  for  settlements  with  certain  railway 
companies,"  you  have  convened  a  board  of  officers  to  investi- 
gate the  claims  of  the  companies  refen*ed  to  therein  and  re- 
port upon  the  same  to  you,  and  that  the  board  is  in  doubt 
whether  the  second  section  of  that  act  authorizes  "  an  abate- 
ment on  payments  that  have  been  made  in  cash,  or  an  in- 
crease of  the  amounts  that  have  been  allowed  and  credited 
to  the  roads  for  fares  and  transportation  by  the  Quartermaster- 
General."  And  upon  this  point  you  request  an  expression  of 
my  views. 

•Note. — ^The  commission  of  Judge  Pierrepont,  as  Attorney-General, 
bears  date  April  26,  1875;  but  he  did  not  enter  npon  the  duties  of  the 
office  until  May  15,  1^75,  up  to  which  time  his  predecessor,  Judge  WiU- 
iams,  remained  in  office. 

1  P 
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SettlevV^Kfrlth   certiln    Railway   Conpaales. 
-*-t^ 

The  firgt^^s^tion  of  said  act  empowers  the  Secretary  of  War 

and  the'v^tf^^tiiey-General  '^jointly  to  adjust  and  settle''  the 

cl|timdrpf«  the  United  States  against  the  railroad  companies 

enhgierated  therein,  growing  out  of  the  sale  and  transfer  of 

.•*;a»y'fights  or  property  by  the  former  to  the  latter  in  the 

/V-.years  1865  and  1866.    Those  officers  are  authorized  by  this 

^/*  *  section,  in  adjiisting  and  settling  those  claims,  to  make  such 

abatement  in  the  amount  thereof  as  they  shall  deem  just,  in 

respect  of  any  overvaluation  of  the  property,  not  exceeding 

however,  25  per  centum  of  its  valuation  as  made  at  the  time 

of  the  sale  or  transfer. 

The  second  section  provides  that  "in  such  settlements  no 
allowance  shall  be  made  in  respect  of  any  matter  occurring 
prior  to  such  sales  and  transfers,  nor  otherwise,  except  such 
payments  as  may  have  been  made  in  cash,  and  such  credits 
for  transportation  as  the  general  course  of  the  business  regu- 
lations of  the  Departments  authorizes ;"  in  other  words,  the 
allowances  to  be  admitted  in  favor  of  the  companies  settled 
with  are  confined  to  the  following  subjects,  viz:  first,  pay- 
ments made  by  them  in  cash;  second,  credits  authorized  by 
the  general  course  of  the  business  regulations  of  the  Depart- 
ments for  transportation  performed  by  them. 

This  provision,  while  it  exclud-es  from  the  settlement  all 
matters  of  allowance  except  the  two  just  indicated,  plainly 
contemplates  that  the  companies  shall  have  the  full  benefit 
of  the  latter,  but  nothing  beyond.  Accordingly,  they  are  to 
be  allowed  "  such  payments  as  may  have  been  made  in  cash," 
and  alsd  "such  credits  for  transportation  as  the  general 
course  of  the  business  regulations  of  the  Departments  author- 
izes,'^ without  any  abatement  or  increase  in  the  amounts  of 
either  the  one  or  the  other. 

Whether  the  amounts  which  have  been  allowed  and  credited 
to  the  companies  for  fares  and  transportation  by  the  Quarter- 
master-General, to  which  you  refer,  are  or  are  not  such  credits 
for  transportation  as  the  general  course  of  the  business  regu- 
lations of  your  Department  authorizes,  I  cannot  undertake  to 
determine.  If  they  are,  they  should  be  admitted  just  as  they 
stand,  since  in  that  case  they  answer  the  description  of  credits 
for  transportation  which  the  statute  makes  provision  for, 
and  none  others  can  be  allowed.    If,  on  the  other  hand,  they 


TO   THE   SECRETARY   OF   THE   TREASURY. 


ApptlBtnents   in   the   Treasvry   Departnent. 


are  not  credits  of  that  character,  they  are  open  to  correction 
or  modification,  so  as  to  bring  them  within  the  statutory 
description. 
I  am,  sir,  with  great  respect,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
Hon.  W.  W.  Belknap, 
Secretary  of  TVar. 


APPOINTMENTS  IN  THE  TREASURY  DEPARTMENT. 

The  officers  designated  in  section  2  of  the  act  of  March  3, 1875,  chap.  130, 
as  "deputy  comptroUer,""  deputy  commissioner  of  customs/'  ''deputy 
auditor/'  and  "deputy  register,"  should  be  appointed  by  the  Presi- 
dent, with  the  advice  and  consent  of  the  Senate.  Section  169  Revised 
Statutes  does  not  give  the  head  of  theTreasury  Department  authority 
to  appoint  them. 

That  act  creates  in  each  of  the  bureaus  referred  to  a  new  office,  under  the 
designation  of  "deputy  comptroller,"  &c.,  and  tacitly  abolishes  the 
existing  office  of  chief  clerk  therein ;  but  it  makes  no  provision  on 
the  subject  of  appointment  to  the  newly-created  offices. 

The  general  rule  deducible  from  article  2,  section  2,  of  the  Constitution, 
is  that  the  appointment  to  any  office  of  the  United  States  established 
by  Congress  must  be  made  by  the  President,  with  the  concurrence  of 
the  Senate,  unless  it  is  otherwise  provided  in  the  Constitution  or  by 
legislative  enactment. 

Department  of  Justice, 

June  25,  1875. 

Sir  :  In  compliance  with  the  i^eqnest  contained  in  a  letter 
received  from  Mr.  C.  F.  Burnham,  Assistant  Secretary  of  the 
Treasury,  dated  the  9th  instant,  purporting  to  have  been 
written  under  your  instructions,  I  have  examined  the  follow- 
ing question  proposed  by  him  in  regard  to  the  mode  of  ap- 
pointing certain  officers  designated  in  the  act  of  March  3, 
1875,  chap.  130,  as  "deputy  comptroller,"  "deputy  commis- 
sioner of  customs,''  "deputy  auditor,"  and  "  deputy  register," 
namely:  Whether  the  officers  so  designated  should  be  ap- 
pointed by  the  President,  with  the  advice  and  consent  of  the 
Senate,  or  whether  their  appointment  may  be  made  by  the 
head  of  the  Treasury  Department. 

This  question  arises  upon  the  second  section  of  the  above- 
mentioned  act,  the  provisions  of  which,  so  far  as  they  appear 
to  be  important  in  connection  therewith,  read  thus : 
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'<  That  on  and  after  July  1,  1875,  the  organization  of  the 
Treasury  Department,  and  the  several  offices  thereof,  and 
the  annual  salaries,  paid  to  the  persons  therein,  shall  be  as 

follows,  to  wit : 

•  •  •  •  •  •  • 

"In  the  office  of  the  First  Comptroller:  The  First  Comp- 
troller of  the  Treasury,  $5,000 ;  deputy  comptroller,  $2,800 ; 

four  chiefs  of  division,  at  $2,400  each ;  six  clerks  of  class  4,  &c. 

•  •  •  •  •  •  • 

"  In  the  office  of  the  Commissioner  of  Customs :  The  Com- 
missioner of  Customs,  $4,500;  deputy  commissioner,  $2,500; 
two  chiefs  of  division,  at  $2,400  each ;  two  clerks  of  class 
4,  &c. 

"In  the  office  of  the  First  Auditor :  The  First  Auditor  of 
the  Treasury,  $4,000 ;  deputy  auditor,  $2,500 ;  four  chiefs  of 

division,  at  $2,100  each ;  two  clerks  of  class  4,  &c. 

•  •  •  •  •  •  • 

"In  the  office  of  the  Register:  The  Register  of  the  Treas- 
ury, $4,500;  one  assistant  register  and  one  deputy  register, 

at  $2,500  each ;  seven  clerks  of  class  4,  &c. 

•  •  •  •  •  •  • 

"That  the  duties  heretofore  prescribed  by  law,  and  per- 
formed by  the  chief  clerks  in  the  several  bureaus  named,  shall 
hereafter  devolve  upon  and  be  performed  by  the  several  dep- 
uty comptrollers,  deputy  auditors,  deputy  register,  and  dep- 
uty commissioner  herein  named,"  &c. 

In  each  of  the  bureaus  enumerated  above  there  is  at  pres- 
ent an  officer  styled '"  chief  clerk."  This  officer  being  omitted 
in  the  organization  thereof  as  established  by  th^  act  of  1875, 
a  preliminary  inquiry  here  suggests  itself,  to  wit,  whether 
the  deputy  introduced  into  such  organization,  upon  whom 
the  duties  of  the  chief  clerl$  are  devolved,  is  to  be  regarded 
as  merely  a  change  in  the  title  of  an  existing  office  or  as  the 
creation  of  a  new  office.  The  result  at  which  I  arrive  on  this 
point  is  that  the  act  creates  in  each  of  the  bureaus  referred 
to  a  new  office,  under  the  designation  of  "  deputy  comptroller," 
&c.,  and  tacitly  abolishes  the  existing  office  of  chief  clerk 
therein.  That  this  \iew  coincides  with  the  understanding  of 
Congress  upon  the  same  subject  may  reasonably  be  inferred 
from  the  fact  that  express  provision  is  made  for  devolving 
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the  duties  of  the  latter  iipon  the  former,  which  would  seem  to 
be  quite  unnecessary  if  nothing  more  than  a  change  of  name 
were  intended.  Begarding,  then,  the  various  deputies  estab- 
lished by  the  act  of  1875  as  new  offices,  I  proceed  to  the  con- 
sideration of  the  question  submitted. 

The  Constitution  (article  2,  section  2,)  gives  the  President 
power  to  appoint  all  officers  of  the  United  States  whose  ap- 
j>ointments  are  not  therein  otherwise  provided  for,  and  which 
shall  be  established  by  law,  but  authorizes  the  Congress  to 
vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.  And  the  general  rule  deducible  from 
this  provision  is,  that,  unless  it  is  otherwise  ordained  in  the 
Constitution  itself  or  by  positive  legislative  enactment,  the 
appointment  to  any  office  of  the  United  States  created  by 
Congress  must  be  made  by  the  President,  with  the  advice 
and  consent  of  the  Senate.  Hence  this  mode  of  filling  the 
new  offices  mentioned  above  should  be  employed,  if  the  head 
of  the  Treasury  Department  (and  it  is  deemed  unnecessary 
here  to  inquire  further)  is  not  vested  by  statute  with  authority 
to  make  the  appointments  thereto. 

No  provision  on  the  subject  of  appointment  to  those  offices 
is  made  by  thfe  act  of  1875.  But  by  section  169  of  the  Re- 
vised Statutes  "each  head  of  a  Department  is  authorized  to 
employ  in  his  Department  such  number  of  clerks  of  the  sev- 
eral classes  recognized  by  law,  and  such  messengers,  assist- 
ant messengers,  copyists,  watchmen,  laborers,  and  other  em- 
ployes, and  at  such  rates  of  compensation  respectively  as  may 
be  appropriated  for  by  Congress  from  year  to  year."  Unless 
this  section  confers  authority  to  make  the  appointments  upon 
the  head  of  the  Treasury  Department,  I  am  not  aware  of  any 
statutory  provision  that  does ;  and  its  sufficiency  in  that  respect 
depends  upon  whether  the  deputy  comptrollers,  deputy  audit- 
ors, &c.,  are  included  within  the  meaning  of  the  clause  thereof 
which  reads,  "clerks  of  the  several  classes  recognized  by 
law."  For  I  assume  that  those  officers  do  not  come  within 
the  terms  of  description  immediately  following  in  the  same 
section,  viz:  "messengers,  assistant  messengers,  copyists, 
watchmen,  laborers,  and  other  employes;"  the  word  employ^, 
which  is,  i)erhaps,  the  more  general  of  the«e  terms,  being 
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taken  in  a  restricted  sense,  in  accordance  with  a  familiar  role 
of  interpretation — nosdtur  a  sociis.  That  clause  was  unques* 
tionably  intended  to  have  a  very  comprehensive  scope,  and 
to  embrace  a  variety  of  subordinate  officers  in  the  different 
Departments  besides  those  designated  as  clerks  of  the  first, 
second,  third,  and  fourth  classes ;  such,  for  example,  as  those 
enumerated  in  section  201  as  belonging  to  the  Department  of 
State,  and  in  section  351  as  belonging  to  the  Department  of 
Justice.  It  includes,  in  my  opinion,  the  officers  described  in 
the  act  of  1875  as  "  heads  of  divisions ; "  a  description  appH. 
cable  to  a  class  of  clerks  then  recognized  b}^  law  in  the  organ- 
ization of  the  Treasurer's  Office  and  of  the  Internal  Revenue 
Bureau,  and  also  to  a  class  then  actually  existing,  though 
without  any  statutory  recognition,  in  other  bureaus  of  the 
Treasury  Department.  But  it  clearly  was  not  designed  to  in- 
clude the  deputy  commissioner  of  internal  revenue  nor  the 
deputy  comptroller  of  the  currency,  since  the  appointment  of 
these  officers  is  especially  provided  for  in  other  sections  of 
the  Revised  Statutes  (see  sections  235,  322,  327).  And  the 
newly -created  deputies  in  the  bureaus  of  the  Comptroller, 
Auditor,  Register,  &c.,  being  officers  of  like  grade  with  those 
just  mentioned,  as  is  indicated  by  their  title,  I  think  the  clause 
in  question  cannot  well  be  deemed  to  have  any  application 
to  them. 

My  conclusion  is  that  section  169  of  the  Revised  Statutes 
does  not  invest  the  head  of  the  Treasury  Department  with 
authority  to  appoint  the  new  deputy  bureau  officers ;  and 
there  being  no  other  statutory  provision,  within  my  knowl- 
edge, which  imparts  to  him  this  authority,  it  seems  to  me 
that  under  the  Constitution  their  appointment  can  only  be 
made  by  the  President,  with  the  advice  and  consent  of  the 
Senate;  though  in  the  recess  of  the  Senate  the  President 
may,  of  course,  fill  them  by  temporary  commissions. 

It  is  true  that  in  regard  to  the  two  deputy  commissioners 
of  internal  revenue,  and  to  the  deputy  comptroller  of  the  cur- 
rency, previously  established,  their  appointment  is  in  the  Sec- 
retary of  the  Treasury.  But  this  is  by  force  of  express  legis- 
lative enactment,  specially  applicable  to  those  officers ;  and 
from  the  fact  that  authority  to  appoint  has  been  thus  con- 
ferred in  certain  cases,  the  existence  of  a  general  authority 
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of  like  character,  exercisable  iu  similar  cases,  is  not  to  be 
inferred,  but  rather  the  contrary. 

Presuming  that  the  abov^e  covers  the  whole  subject  pre- 
sented to  me  in  Mr.  Burnham's  communication, 

I  have  the  honor  to  remain,  with  great  respect,  your  obe- 
dient servant. 

EDWARDS  PIERREPONT. 

Hon.  B.  H.  Bristow, 

8e€ret<iry  of  the  Treasury. 


DAMAGES  ON  DUTIABLE  MERCHANDISE,  ETC. 

Damages  received  during  the  voyage  between  the  foreign  port  and  the 
port  of  arrival,  by  merchandise  entered  at  the  latter  port  for  "imme- 
diate transportation^'  to  an  interior  port  of  destination  under  sec- 
tion 2990  Revised  Statutes,  should  be  ascertained  at  the  port  of  des- 
tination. 

In  the  case  of  merchandise  so  entered,  the  phrase  "port  where  such  mer- 
chandise has  been  landed,"  in  section  29'^  Revised  Statutes,  is  con- 
strued to  signify  the  port  of  destination;  and  the  words  in  same  sec- 
tion, ^' after  the  landing  of  such  merchandise,' '  are  construed  to  mean 
after  the  landing  at  the  port  of  destination.  Accordingly,  the  "  ten 
days,"  within  which  proof  to  ascertain  the  damage  must  be  lodged 
in  the  custom-house,  are  to  be  computed  from  the  landing  of  the 
merchandise  at  that  por  t. 

Merchandise  which  arrived  at  New  York  from  a  foreign  port  prior  to 
March  3,  1875,  but  which  arrived  at  an  interior  port  under  an  imme- 
diate transportation  )^nd  without  appraisement  after  that  date,  is  by 
virtue  of  section  5. of  the  act  of  March  3, 1875,  chapter  127,  exempt  fh>m 
liability  to  the  increased  duties  imposed  by  that  act. 

In  such  case  the  merchandise  is  to  be  regarded,  under  that  section,  the 
same  as  if  the  ship  on  which  it  reached  the  port  of  first  arrival  had 
continued  her  voyage  to  the  port  of  final  destination. 

Department  of  Justice, 

Jwie  25, 1875. 

Si£:  In  the  communication  submitted  to  me  by  the  Act 
iug  Secretary  of  the  Treasury,  Mr.  Conant,  on  the  26th  of 
May  last,  two  questions  only  need  to  be  considered ; 

First,  as  to  the  allowance  of  ocean  damage  on  merchandise 
entered  ^^for  immediate  transportation  without  appraise- 
ment" 

Second,  as  to  the  duty  under  the  act  of  ]\Iarch  3, 1875, 
chargeable  upon  merchandise  which  arrived  at  the  port  of 
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originalimportation  prior  to  the  date  of  that  act,  and  which 
waa  transported  without  appraisement  to  an  interior  port, 
where  it  was  subsequently  entered. 

The  rule  relating  to  damage,  and  the  time,  place,  and  mode 
of  ascertaining  the  damage,  depend  upon  the  construction  ot 
the  several  statutes  relating  to  that  subject.  The  acts  ot 
1799, 1823, 1870,  and  1872  are  the  only  acts  which  bear  directly 
upon  the  question.  The  act  of  1799  and  the  other  acts  above 
cited  are  substantially  re-enacted  in  the  Bevised  Statutes. 

It  will  be  convenient  to  refer  to  sections  of  the  Kevised 
Statutes  instead  of  reciting  the  Statutes  at  Large. 

By  section  2926  of  the  Bevised  Statutes,  all  merchandise 
which  has  received  damage  during  the  voyage  is  required  to 
be  conveyed  to  some  warehouse,  designated  by  the  collector, 
in  the  parcels  or  packages  containing  the  same,  there  to 
remain,  at  the  expense  and  risk  of  the  owner  or  consignee, 
under  the  care  of  some  proper  officer  until  the  particulars,. 
&c.,  shall  have  been  ascertained,  and  until  the  duties  thereon 
shall  have  been  paid,  or  secured  to  be  paid,  and  a  permit 
granted  by  the  collector  for  the  delivery  thereof. 

Section  2927  provides :  "  In  respect  to  articles  that  have 
been  damaged  during  the  voyage,  whether  subject  to  a  duty  ad 
valorem  or  chargeable  with  a  specific  duty,  either  by  number^ 
weight,  or  measure,  the  appraisers  shall  ascertain  and  certify 
to  what  rate  or  percentage  the  merchandise  is  damaged,  and 
the  rate  or  percentage  of  damage  so  ascertained  and  certified 
shall  be  deducted  from  the  original  amount,  subject  to  a  duty 
ad  vdloremj  or  from  the  actual  or  original  number,  weight, 
or  measure  on  which  specific  duties  would  have  been  com- 
puted. No  allowance,  however,  for  the  damage  on  any  mer- 
chandise that  has  been  entered,  and  on  which  the  duties  have 
been  paid  or  secured  to  be  paid,  and  for  which  a  permit  has 
been  granted  to  the  owner  or  consignee  thereof,  and  which 
may  on  examining  the  same  prove  to  be  damaged,  shall  be 
made,  unless  proof  to  ascertain  such  damage  shall  be  lodged 
in  the  customhouse  of  the  port  where  such  merchandise  has 
been  landed  within  ten  days  after  the  landing  of  such  mer- 
chandise." 

Section  2928  provides  that  "  the  same  proceedings  shall  be 
ordered  and  executed  in  all  cases  where  a  reduction  of  duty 
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shall  be  claimed  on  account  of  damage  which  any  merchan- 
dise shall  have  sustained  in  the  course  of  the  voyage." 

By  section  2984,  the  Secretary  of  the  Treasury  is  author- 
ized, "  upon  production  of  satisfactory  proof  to  him  of  the 
actual  injury  or  destruction,  in  whole  or  in  part,  of  any  mer- 
chandise by  accidental  fire  or  other  casualty  while  the  same 
remained  in  the  custody  of  the  officers  of  the  customs  in  any 
public  or  private  warehouse  under  bond,  or  in  the  appraiser's 
stores  undergoing  appraisal,  in  pursuance  of  law  or  regula- 
tions of  the  Treasury  Department,  or  while  in  transportation 
under  bond  from  the  port  of  entry  to  any  other  port  in  the 
United  States,  or  while  in  the  custody  of  the  officers  of  the 
customs  and  not  in  bond,  or  while  within  the  limits  of  any 
port  of  entry,  and  before  the  same  shall  have  been  landed 
under  the  supervision  of  the  officers  of  the  customs,  to  abate 
or  refund,  as  the  case  may  be,  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated,  the  amount  of  impost  duties 
paid  or  accruing  thereux>on." 

This  section  refers  only  to  damage  after  arrival  at  the  port 
of  entry.  The  former  sections  relate  only  to  damage  during 
the  voyage  from  the  foreign  port  of  shipment  to  the  port  of 
entry  at  which  the  vessel  first  arrives. 

Section  2990  of  the  Eevlsed  Statutes  declares  that  when 
any  merchandise,  except  wine,  distilled  spirits,  and  perisha- 
ble or  explosive  articles,  or  articles  in  bulk,  imported  at  the 
port  of  New  York,  or  any  of  the  other  ports  named  therein, 
<< shall  appear  by  the  invoice  or  bill  of  lading  and  by  the  man- 
ifest to  be  consigned  to  and  destined  for  either  of  the  ports 
specified  in  section  two  thousand  nine  hundred  and  ninety- 
seven,  the  collector  at  the  port  of  arrival  shall  x>^rmit  the 
owner,  agent,  or  consignee  to  make  entry  thereof  for  ware- 
house or  immediate  transportation,  in  triplicate,  setting  forth 
the  particulars  in  such  entry,  and  the  route  by  which  such 
merchandise  is  to  be  forwarded,  whether  by  land  or  water .'^ 

The  same  section  further  declares  that  "the  entry  having 
been  compared  with  the  invoice  and  duly  sworn  to,  and  such 
an  examination  of  the  merchandise  having  been  made  as  will 
satisfy  the  customs  officers  that  the  same  co^^sponds  with 
the  manifest  and  invoice,  and  the  duties  estimated  on  the 
value  and  quantity  of  the  invoice,  and  on  the  execution  of  a 
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bond  as  hereinafter  provided,  the  collector  shall  deliver  the 
same,  to  be  immediately  transported  to  such  port  of  destina- 
tion, at  the  sole  coAt  and  risk  of  such  owner,  agent,  or  con- 
signee.'^ 

Section  299  L  provides  that  ^'  the  collector  of  the  port  shall 
give  priority  in  time  to  the  examination  of  merchandise  im- 
ported to  any  of  the  ports  of  entry  named  in  the  preceding 
section,  and  designed  for  any  port  designated  by  section  two 
thousand  nine  hundred  and  ninety-seven,  for  the  purpose  of 
forwarding  the  same  to  its  port  of  destination,  and  the  exam- 
ination shall  not  necessitate  the  transportation  of  merchan- 
dise to  the  warehouse  or  appraiser's  office.  Such  merchan- 
dise so  entered  for  immediate  transportation  shall  not  be 
subject  to  appraisement  and  liquidation  of  duties  at  the  port 
of  first  arrival,  but  shall  undergo  such  examination  as  the 
Secretary  of  the  Treasury  shall  deem  necessary  to  verify  the 
invoice  and  entry,  and  the  same  examination  and  appraise- 
ment thereof  shall  be  required  and  had  at  the  port  of  destina- 
tion as  would  have  been  required  at  the  port  of  original  im- 
portation if  such  merchandise  had  been  entered  for  consump- 
tion or  warehouse  at  such  port.'' 

Section  2994  of  the  Eevised  Statutes  provides  that  in  case 
of  merchandise  transported  from  the  port  of  first  arrival  to 
the  port  of  final  destination  <^  in  no  case  shall  there  be  per* 
mitted  any  breakage  of  the  original  packages  of  such  mer- 
chandise." 

Section  2995  pi*ovides  that  ^'  merchandise  so  destined  for  im- 
mediate transportation,  except  the  packages  designated  for 
•examination,  shall  be  transferred,  under  proper  supervision, 
directly  from  the  importing  vessel  to  the  car,  vessel,  or  vehi- 
cle in  which  the  same  is  to  be  transported  to  its  final  destina- 
tion 'f  and  if  transferred  from  the  importing  vessel,  to  any 
bonded  or  other  warehouse,  or  to  any  other  place  than  such 
car,  vessel,  or  vehicle,  it  shall  be  taken  possession  of  by  the 
collector  as  unclaimed  and  deposited  in  public  store,  and 
shall  not  be  removed  from  such  store  without  entry  and  ap- 
praisement, as  in  ordinary  cases." 

Section  2996  provides  that  '^  the  Secretary  of  the  Treasury 
may,  in  his  discretion,  and  with  such  precaution  as  he  shall 
<leem  proper,  authorize  the  establishment  of  bonded  ware- 
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houses  especially  and  exclusively  appropriated  to  the  recep- 
tion of  such  merchandise  in  cases  where  its  immediate  trans- 
fer to  the  transporting  car,  vessel,  or  vehicle  shall  be  im- 
practicable. But  merchandise  remaining  in  such  warehouse 
more  than  ten  days  shall  be  deprived  of  the  privilege  of  trans- 
portation in  bond  conferred  by  this  title,  and  shall  be  taken 
possession  of  by  the  collector  as  unclaimed  and  held  until 
regularly  entered  and  appraised.'' 

The  questions  presented  are,  first,  whether  damage  re- 
ceived during  the  voyage  between  the  foreign  port  and  the 
port  of  first  arrival  by  merchandise  entered  for  immediate 
transportation  to  an  interior  port  of  destination,  under  the 
above  statutory  provisions,  is  to  be  ascertained  at  the  port  of 
first  arrival  or  at  the  port  of  destination.  If  at  the  port  of 
destination,  then  whether  the  "  ten  days  "  within  which  proof 
of  damage  is  required  to  be  lodged  in  the  custom-house  is  to 
be  computed  from  the  lauding  of  such  merchandise  at  the  last 
port. 

The  language  of  the  statute  (section  2991)  above  cited  pro- 
vides, that  '^  merchandise  so  entered  for  immediate  transiK)r* 
tation  shall  not  be  subject  to  appraisement  and  liquidation  of 
duties  at  the  port  of  first  arrival,"  but  that  '^  the  same  exami- 
nation and  appraisement  thereof  shall  be  required  and  had 
at  the  port  pf  destination  as  would  have  been  required  at  the 
port  of  original  importation,  if  such  merchandise  had  been 
entered  for  consumption  or  warehouse  at  such  port."  This 
provision  makes  the  intent  of  Congress  clear,  that  the  port  of 
destination,  and  not  the  port  of  first  arrival,  is  the  place 
where  the  examination,  appraisement,  and  liquidation  are  to 
take  place.  The  express  provision  that  the  packages  shall 
not  be  broken  would  of  itself  render  it  impossible  to  ascertain 
the  amount  of  ocean  damage,  and,  inasmuch  as  the  right  of 
deduction  for  such  damage  is  retained,  it  is  clear  that  the 
port  of  destination,  and  not  the  port  of  first  arrival,  is  the 
place  for  the  ascertainment  of  such  damage.  Moreover  sec 
tion  2926,  which  provides  for  the  custody  of  the  damaged 
merchandise  until  the  duties  thereon  are  paid,  contemplates 
that  such  custody  shall  be  under  the  control  of  the  collector 
of  the  port  at  which  the  duties  are  required  to  be  liquidated; 
and  in  section  2927,  the  appraisers  to  ascertain  and  certify 
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the  rate  of  damage  are  those  belonging  to  the  port  where  the 
liqoidation  of  the  duties  takes  place. 

By  section  2995,  it  is  provided  that  merchandise  entered 
for  immediate  transportation  (except  such  packages  thereof 
as  may  be  designated  for  examination,  in  order  to  satisfy  the 
customs  officers  that  the  entry  corresponds  with  the  manifest 
and  invoice,  or  to  verify  the  invoice  or  enti*y)  shall  be  trans- 
ferred, under  proper  superv  ision,  directly  from  the  importing 
vessel  to  the  car  or  vessel  in  which  the  same  is  to  be  con- 
veyed  to  its  final  destination ;  and  by  section  2994,  such  car 
or  vessel  is  to  be  under  the  exclusive  control  of  the  customs 
officers,  who  in  no  case  are  to  permit  the  breaking  of  the 
original  packages  of^such  merchandise  until  after  it  reaches 
the  port  of  final  destination.  These  provisions  preclude  the 
examination  of  merchandise  at  the  port  of  arrival  necessary 
to  enable  the  importer  to  discover  or  the  appraisers  to  ascer- 
tain the  extent  of  the  damage. 

I  am  clearly  of  the  opinion  that  the  damage  received  dur- 
ing the  ocean  voyage  by  goods  entered  for  immediate  trans- 
portation, under  section  2990  of  the  Bevised  Statutes,  should 
be  ascertained  at  the  port  of  final  destination.  Section  2927 
prohibits  any  allowance  for  damage  or  merchandise  that  has 
been  entered  ^^  unless  proof  to  ascertain  such  damage  shall 
be  lodged  in  the  custom-house  of  the  port  where  .such  mer- 
chandise has  been  landed  ^within  ten  days'  after  the  landing 
of  such  merchandise."  The  phrase  ''port  where  such  mer- 
chandise has  been  landed  "  is  not  by  its  terms  exclusively  ap- 
plicable to  the  port  of  first  arrival,  but  may  be  applied  to  the 
port  of  destination,  and  in  the  case  of  merchandise  entered 
for  immediate  transportation  it  must  be  understood  to  sig- 
nify the  port  of  destination,  since  it  is  at  the  custom-house  of 
that  port  alone  that  the  proof  is  to  be  used.  The  words 
*^  after  the  landing  of  such  merchandise'' must  be  taken  to 
mean  after  the  landing  at  the  port  of  destination.  I  am  clear, 
therefore,  that  the  computation  of  the  "  ten  days "  is  to  be 
made  from  the  landing  of  the  merchandise  at  the  last  port. 

The  next  question  submitted  is,  whether  merchandise  im- 
ported into  New  York  prior  to  the  date  of  the  act  of  March 
3, 1875,  but  which  arrived  at  an  interior  port  under  an  im- 
mediate transportation  bond  without  appraisement  after  that 
date,  is  liable  to  the  increase  of  duties  herein  provided. 
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The  provisions  imposing  the  increase  of  duties  are  contained 
in  the  third  and  fourth  sections  of  the  act.  The  third  sec- 
tion declares  that  there  shall  be  levied,  collected,  and  pai^ 
on  molasses  and  sugars,  imported  &om  foreign  countries,  cer- 
tain duties  in  addition  to  those  then  imposed  by  section  2504 
of  the  Bevised  Statutes;  and  the  fourth  section  repeals  so 
much  of  section  2503  of  the  Bevised  Statutes  as  provides  that 
only  90  per  centum  of  the  several  duties  imposed  on  certain 
other  articles  by  said  section  2504  shall  be  levied,  collected, 
and  paid;  declaring  that  the  duties  prescribed  by  the  latter 
section  on  such  articles  shall  remain  without  abatement. 
These  provisions  took  elfect  on  the  day  of  the  passage  of  the 
act,  and,  unless  their  operation  had  been  limited  by  some 
other  provision  in  the  act,  they  would  doubtless  have  alfected 
all  importations  of  the  kind  mentioned  which  had  not  been 
fully  completed  before  that  day. 

In  The  United  States  vs.  Benzon  (2  Olilibrd,  512)  it  was  held 
that  the  importation  of  foreign  goods  is  not  complete  so  long 
as  the  goods  remain  in  the  custody  of  the  officers  of  the  cus- 
toms, and  that,  whether  on  shipboard  or  in  warehouse,  until 
they  are  delivered  to  the  importer,  they  are  subject  to  any 
duties  on  imports  which  Congress  may  see  fit  to  impose.  And 
the  court  says  that  the  practice  of  the  government  has  always 
been  to  regard  such  goods  on  shipboard  or  in  warehouse  as 
subject  to  new  legislation. 

The  question,  then,  is,  whether  Congress  has  done  anything 
to  except  these  goods  from  the  operation  of  law,  so  that  they 
are  relieved  of  the  increased  duty  imposed  by  the  act  of 
March,  1875.  ^ 

The  fifth  section  of  the  act  declares  "That  the  increase  of 
duties  provided  by  this  act  shall  not  apply  to  any  goods, 
wares,  or  merchandise  actually  on  shipboard  and  bound  to 
the  United  States  on  or  before  the  10th  day  of  February,  1875, 
nor  to  any  such  goods,  wares,  or  merchandise  on  deposit  in 
warehouses  or  public  stores  at  the  date  of  the  passage  of  this 
act." 

This  is  by  no  means  a  question  of  easy  solution.  At  the 
date  of  the  passage  of  the  act  the  goods  were  not  "  on  ship- 
board,'^ they  were  not  "deposited  in  warehouse  or  pubUc 
store,"  and  they  had  arrived  at  the  port  of  New  York  prior  to 
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the  passage  of  tlie  act,  and  were  on  their  way  to  the  interior 
port  of  final  destination  under  an  immediate  transportation 
bond,  and  in  custody  of  the  revenue  officers.  If  the  goods 
had  arrived  and  were  actually  on  shipboard  in  the  port  of 
New  York  at  the  date  of  the  passage  of  the  act,  or  if  they  had 
gone  into  ^<  warehouse  or  public  store''  in  New  York  on  the 
same  day  on  which  they  were  transported  to  the  Interior  port 
under  bond,  and  had  remained  in  warehouse  under  the  cus- 
tody of  the  customs  officers,  it  is  clear  that  they  would  not  be 
liable  to  increased  duty.  The  question  is,  whether  the  fact 
that,  under  an  immediate  transportation  bond,  they  continued 
their  voyage  to  the  port  of  final  destination  in  custody  of  the 
customs  officers,  makes  them  subject  to  increased  duties.  A 
severe  verbal  construction  of  the  statute  would  perhaps  make 
them  thus  liable. 

The  operation  of  such  construction  would  be  to  impose  an 
increased  duty  upon  one  case  of  goods  which  arrived  in  a  par- 
ticular ship  at  the  port  of  New  York,  and  to  exempt  another 
case  of  the  same  goods  by  the  same  ship  and  arriving  at  the 
same  date.  It  could  not  have  been  the  intent  of  Congress 
thus  to  discriminate  between  the  goods  which  went  into  pub- 
lic store  at  New  York  and  those  which,  arriving  at  the  same 
date,  passed  on  to  the  port  of  final  destination  under  immediate 
transportation  bond.  A  construction  which  would  make 
goods  in  this  predicament  liable  to  increased  duty  would  be 
unequal,  severely  technical,  and  oppressive. 

It  is  a  sound  rule  in  the  construction  of  a  statute  of  the 
United  States  which  imposes  a  tax  or  other  burden  uxK>n  the 
citizen,  and  when  there  may  be  doubt  about  the  true  con- 
struction, to  resolve  the  doubt  in  favor  of  the  citizen  upon 
whom  the  burden  is  imposed.  In  this  case,  however,  I  can- 
not doubt  that  the  true  construction  is  to  hold  that  the  Con- 
gress intended  that  goods  in  the  situation  above  mentioned 
should  be  treated  the  same  as  though  the  ship  continued  her 
voyage  to  the  port  of  final  destination,  and  I  therefore  decide 
that  the  goods  are  not  liable  to  increased  duty. 
Very  respectfully,  your  obedient  servant, 

EDWADRS  PIERREPONT. 

Hon.  B.  H.  Bbistow, 

Secretary  of  the  Treasury, 
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STEINKAULER^S  CASE. 

S.,  a  Pmssiau  subject  by  birth,  became  uatnralized  in  the  United  States 
in  1854.  About  five  years  afterwards  he  returned  to  Germany  with  his 
family,  in  which  was  a  son,  four  years  old,  bom  in  the  United  States, 
and  became  domiciled  at  Weisbaden,  where  both  father  and  son  have 
since  continuously  resided.  The  son,  who  is  now  twenty  years  of  age, 
having  been  called  upon  by  the  German  Government  to  report  for  mil- 
itary duty,  S.  invokes  the  intervention  of  the  United  States  legation 
at  Berlin,  on  the  ground  that  his  sou  is  by  birth  an  American  citizen, 
but  declines,  in  behalf  of  the  son,  to  give  any  assurance  of  intention 
on  the  part  of  the  latter  to  return  to  the  United  States  within  a  reson- 
able  time  and  assume  his  duties  as  a  citizen:  Held  (1)  that,  under  arti- 
cle 4  of  the  treaty  of  1868  with  North  Germany,  the  father  must  be 
deemed  to  have  abandoned  his  American  citizenship,  and  to  have  re- 
sumed the  German  nationality ;  (2)  that  the  son,  being  a  minor,  ac- 
quired under  the  law  of  Germany  the  nationality  of  his  father,  but  did 
not  thereby  lose  his  American  nationality ;  (3)  that  upon  attaining  his 
majority  the  son  may,  at  his  own  election,  return  and  take  the  nation- 
ality of  his  birth,  or  retain  the  German  nationality  acquired  through 
his  father;  (4)  yet  that  during  his  minority,  and  while  domiciled  with 
the  father  in  Germany,  he  cannot  rightfully  claim  exemption  from  mil- 
itary duty  there.  Advisedj  therefore,  that  the  case  presented  does  not 
call  for  interference  on  the  part  of  the  American  Government. 

Depart^eent  of  Justice, 

June  20,  1875. 

Sir  :  The  facts  upon  which  the  Secretary  of  State  asks  the 
opinion  of  the  Attorney-General  are  these : 

"Mr.  A.  Steinkauler,  a  Prussian  subject  by  birth,  emi- 
grated to  the  United  States  in  1848,  became  naturalized  in 
1854,  and  in  the  following  year  had  a  son  born  in  Saint  Louis, 
Mo.  Four  years  after  the  birth  of  his  son  Steinkauler  re- 
turned to  Germany,  taking  his  family,  including  this  infant 
child,  and  became  domiciled  at  Weisbaden,  where  they  have 
all  continuously  resided.  Nassau,  in  which  Weisbaden  is  sit- 
uated, became  incorporated  into  the  North  German  Confedera- 
tion in  186Gi  This  son  has  now  reached  the  age  of  twenty 
years,  and  the  German  Government  has  called  upon  him  to 
report  for  military  duty.  Mr.  Steinkauler  thereupon  invokes 
the  intervention  of  the  legation  of  the  United  States  at  Ber- 
lin, on  the  ground  that  his  son  is  a  native-bom  American 
citizen. 
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"To  an  inquiry  by  Mr.  Davis,  our  minister  at  Berlin, 
whether  the  son  would  give  an  assurance  of  intention  to  re- 
turn to  this  country  within  soroe  reasonable  i)eriod — to  be 
fixed  by  himself— and  to  reside  here  and  assume  his  duties 
as  a  citizen,  the  father,  on  his  behalf,  declined  to  give  any 
such  assurance.'' 

The  question  is  whether,  upon  the  facts  stated,  it  is  the  duty 
of  the  Government  of  the  United  States  to  interfere  in  this 
matter ! 

The  status  of  young  Steinkauler  and  his  right  to  protection 
from  the  Government  of  the  United  States  depend  primarily 
upon  his  nationality.  ^Nationality  is  either  natural  or  ac- 
quired. The  one  resulcs  from  birth,  the  other  from  the  op- 
eration of  the  laws  of  kingdoms  or  states.  Nationality  by 
birth  in  some  countries  depends  upon  the  place  of  birth,  in 
others  upon  the  nationality  of  the  parents.  There  is  no  uni- 
form rule  of  international  law  upon  the  subject ;  nor  is  there 
any  treaty  between  the  United  States  and  North  Germany,  or 
any  statute  or  rule  of  t5ommon  law,  either  in  North  Germany 
or  the  United  States  (so  far  as  I  can  find),  which  solves  the 
question  submitted.  In  North  Germany,  as  in  the  United 
States,  the  minority  of  the  child  continues  until  the  age  of 
twenty -one  years ;  and  minor  children  of  naturalized  parents, 
domiciled  and  living  with  such  parents  in  North  Germany, 
though  such  minor  children  were  born  in  the  United  States, 
are  made  German  subjects,  with  the  rights  of  German  citi- 
zens, much  the  same  as  minor  children  of  naturalized  parents 
{though  the  children  are  foreign  born)  are  rendered  citizens 
of  the  United  States  by  the  naturalization  of  the  parents  of 
such  minors. 

In  1868  the  naturalization  treaty  between  North  Germany 
and  the  United  States  was  concluded.  Article  IV  reads  as 
follows:  "If  a- German  naturalized  in  America  renews  his 
residence  in  North  Germany,  without  the  intent  to  return  to 
America,  he  shall  be  held  to  have  renounced  his  naturalization 
in  the  United  States.  ♦  •  ♦  The  intent  not  to  return  may 
be  held  to  exist  when  the  person  naturalized  in  the  one  country 
resides  more  than  two  years  in  the  other  country." 

Section  1999  of  the  Revised  Statutes  of  the  United  States 
reads  as  follows:  "Whereas  the  right  of  expatriation  is  a 
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natural  and  inherent  right  of  all  people,  indispensable  to  the 
enjoyment  of  the  rights  of  life,  liberty,  and  the  porsuit  of 
happiness;  and  whereas,  in  the  recognition  of  this  principle, 
this  Government  has  fireely  received  emigrants  i¥om  all 
nations,  and  invested  them  with  the  rights  of  citizenship; 
and  whereas  it  is  claimed  that  such  American  citizens,  with 
their  descendants,  are  subjects  of  foreign  states,  owing 
allegiance  to  the  governments  thereof;  and  whereas  it  is 
necessary  to  the  maintenance  of  public  peace  that  this  claim 
of  foreign  allegiance  should  be  promptly  and  finally  disavowed : 
Therefore,  any  declaration,  instruction,  opinion,  order,  or  de- 
cision of  any  ofQcer  of  the  United  States  which  denies,  re- 
stricts, impairs,  or  questions  the  right  of  expatriation  is 
declared  inconsistent  with  the  fundamental  principles  of  the 
Republic." 

Under  the  treaty,  and  in  harmony  with  the  American  doc- 
trine, it  is  clear  that  Steinkauler,  the  father,  abandoned  his 
naturalization  in  America  and  became  a  German  subject  (his 
son  being  yet  a  minor),  and  that  by  virtue  of  German  laws 
the  son  acquired  German  nationality.  It  is  equally  clear  that 
the  son  by  birth  has  American  nationality;  and  hence  he  has 
two  nationalities,  one  natural,  the  other  acquired. 

Difficulties  like  the  one  we  are  now  considering,  and  which 
arise  from  double  nationality,  have  recently  been  disposed  of 
in  England  by  statute  33  Victoria,  May  12, 1870,  ch.  14,  sec. 
10,  sub.  3 :  "  Where  the  father  being  a  British  subject,  or  the 
mother,  being  a  British  sifbject  and  a  widow,  becomes  an  alien 
in  pursuance  of  this  act,  every  child  of  such  father  or  mother 
who  during  infancy  has  become  resident  in  the  country  where 
the  £aither  or  mother  is  naturalized,  and  has,  according  to  the 
laws  of  such  country,  become  naturalized  therein,  shall  be 
deemed  to  be  a  subject  of  the  State  of  which  the  father  or 
mother  has  become  a  subject,  and  not  a'British  subject.'' 

We  have  no  such  statute,  and  we  must  therefore  seek  some 
other  mode  of  solving  this  somewhat  difficult  question. 
Young  Steinkauler  is  a  native-born  American  citizen.  There 
is  no  law  of  the  United  States  under  which  his  father  or  any 
other  person  can  deprive  him  of  his  birthright.  He  can  re* 
turn  to  America  at  the  age  of  twenty-one,  and  in  due  time,  if 
the  people  elect,  he  can  become  President  of  the  United 
2  p 
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.States';  but  the  father,  in  accordance  with  the  treaty  and  the 
lawB,  has  renounced  his  American  citizenship  and  his  American 
allegiance,  and  has  acquired  for  himself  and  his  son  Grerman 
citizenship  and  the  rights  which  it  carries,  and  he  must  take 
the  burdens  as  well  as  the  advantages.  The  son  being  domi- 
ciled with  the  father  and  subject  to  him  under  the  law  during 
his  minority,  and  receiving  the  German  protection  where  he 
has  an  acquired  nationality,  and  declining  to  give  any  assur- 
ance of  intention  of  ever  returning  to  the  United  States  and 
claiming  his  American  nationality  by  residence  here,  I  am  of 
opinion  that  he  cannot  rightfully  invoke  the  aid  of  the  Gov 
ernment  of  the  United  States  to  relieve  him  firom  military 
duty  in  Germany  during  his  minority.  But  I  am  of  opinion 
that  when  he  reaches  the  age  of  twenty -one  years  he  can  then 
elect  whether  he  will  return  and  take  the  nationality  of  his 
birth,  with  its  duties  and  privileges,  or  retain  the  nationality 
acqnii^ed  by  the  act  of  his  father.  This  seems  to  me  to  be 
"right  reason,"  and  I  think  it  is  law. 

Since  reaching  the  above  conclusions,  I  am  gratified  to  find 
a  measure  of  support  in  the  great  authority  of  the  present 
Lord  Chief  Justice  of  England.  In  his  work  on  "  Nationality  " 
he  says,  at  page  212 : 

^<  As  regards  the  children,  those  born  after  the  naturaliza- 
tion should  of  course  follow  the  nationality  of  the  father.  Of 
those  bom  before,  a  distinction  should  be  made  between  those 
who  accompany  the  father  to  the  new  country  and  those  who 
do  not.  The  latter  should  retain  their  nationality  of  origin. 
As  regards  the  fonner,  a  distinction  is  again  to  be  made  be- 
tween those  who  have  attained  their  majority  and  those  who 
have  not.  Those  who  are  still  minors,  and  who  as  such  are 
still  subject  to  the  authority  of  the  father  and  form  part  of 
his  family,  must  be  taken,  at  all  events  for  the  time,  to  follow 
his  nationality ;  and  aS  it  may  fairly  be  presumed  that  they 
will  in  the  future  remain  in  the  new  country  and  desire  to 
become  its  citizens,  they  should  be  deemed  to  be  such  in  the 
absence  of  any  declaration  to  the  contrary.  But,  inasmuch 
as  by  their  birth  they  have  acquired  a  right  to  the  nationality 
of  the  country  of  birth,  it  ought  not  to  be  in  the  power  of  the 
parent  to  deprive  them  of  it,  if,  on  arriving  at  full  age,  they 
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desire  to  retain  it,  and  a  reasonable  time  should  be  allowed 
them  to  reject  the  nationality  acquired  by  the  father,  and  to 
claim  that  of  the  former  country,  without  being  subjected  to 
the  necessity  of  becoming  naturalized  in  it." 

While  the  Government  of  the  United  States  with  jealous 
eare  will  protect  its  humblest  citizen  wherever  found,  yet,  in 
the  opinion  of  the  Attorney  Greneral,  it  is  not  our  duty  to  aid 
a  young  man  of  twenty  years  to  escape  from  military  service 
in  a  government  whose  protection  he  has  enjoyed  since  four 
years  old,  and  where  he  has  an  acquired  u^onality  which  he 
does  not  prc^pose  to  give  up,  and,  when  interrogated  by  the 
eoToy  of  the  American  Government,  declines  even  to  suggest 
that  he  ever  intends  to  return  to  the  United  States  and  re- 
claim the  nationality  and  assume  the  duties  of  an  American 
citizen. 

Protection  from  a  government  involves  the  reciprocal  duty 
of  aUegianoe  and  service  from  the  citizen  when  needed.  In 
the  case  presented,  I  see  no  occasion  for  interference  on  the 
part  of  the  American  Government. 

Which  is  respectfully  submitted. 

EDWARDS  PIBRREPONT. 

Hon.  HA.MILTON  Fish, 

Secretary  of  State. 


CASE  OF  GEORGE  CHORPENNING. 

The  award  made  by  the  Postmaster-General  in  favor  of  George  Chorpen- 
ning,  December  23,  1870,  under  the  joint  resolution  of  July  15,  1870, 
was  not  in  its  nature  binding  upon  the  United  States  until  paid,  and 
might  be  rendered  null  by  the  action  of  Congress  at  any  time  prior  to 
its  payment.  * 

CoDgrees  having,  before  payment  thereof,  by  joint  resolution  of  February 
9, 1871,  repealed  the  joint  resolution  of  1870,  under  which  the  Postmas- 
ter-General had  acted,  and  by  subsequent  act«  (see  16  Stat.,  519,  572  • 
17  Stat.,  82)  forbidden  payment  to  be  made  out  of  appropriations  under 
control  of  the  Post-Office  Department,  the  award  thereupon  ceased  to 
have  any  efficacy. 

It  does  nut  now  constitute  a  valid  foundation  of  claim,  and  an  action 
would  not  be  maintainable  thereon. 
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Department  of  Justice, 

July  23, 1875. 

Sir  :  The  questions  referred  by  the  President  to  the  Attor- 
ney-General in  the  Ghorpenning  case  are  these : 

First.  Whether  the  Postmaster-General  is  obliged  to  make 
settlement  and  payment  under  the  law  as  it  now  stands ;  and, 

Second.  Whether  the  case  has  any  status  in  the  Court  of 
Claims. 

The  questions  submitted  to  the  Attorney-General  are  ques- 
tions of  law,  in  which  the  merits  of  the  case  are  not  involved. 

The  statutes  and  resolutions  of  Congress  will  sufficiently 
present  the  £eu^  of  this  case. 

The  act  of  March  3, 1857,  is  in  these  words : 

"  Sec  1.  That  the  Postmaster-General  be,  and  he  hereby  is, 
required  to  adjust  the  claim  of  said  Ghorpenning,  as  surviv- 
ing partner  of  Woodward  and  Ghorpening,  and  in  his  own 
right,  for  carrying  the  mails  by  San  Pedro,  and  for  supplying 
the  post-office  at  Carson's  Valley,  also  for  carrying  part  of 
the  Independence  mail  by  California,  allowing  a  pro  rata  in- 
crease of  compensation  for  the  distance  by  San  Pedro,  for  the 
service  to  Carson's  Valley,  and  for  such  part  of  the  eastern 
mail  as  was  carried  by  CaHfomia  during  all  the  time  when 
said  services  were  performed,  as  shown  in  the  affidavits  and 
proofs  on  file  in  the  House  of  Representatives. 

"  Sec.  2.  That  the  Postmaster-General  be,  and  he  hereby  is, 
required  to  adjust  and  settle  the  claim  of  said  Ghorpenning 
as  the  surviving  partner  of  Woodward  and  Ghorpenning,  for 
damages  on  account  of  the  annulment  or  suspension  of  Wood- 
ward and  Chorpenning's  contract  for  carrying  the  United 
States  mail  from  Sacramento,  in  California,  to  Salt  Lake,  in 
Utah  Territory,  as  shown  in  the  affidavits  and  proofs  on  file 
in  the  House  of  Representatives. 

*'  Sec.  3.  That  the  Postmaster-General  be  required  to  allow 
and  pay  to  said  Ghorpenning  his  full  contract  pay,  during  the 
suspension  of  Woodward  and  Chorpenning's  contract,  fix)m 
the  16th  day  of  March,  1853,  to  the  first  day  of  July  of  the 
same  year,  and  also  to  allow  and  pay  to  said  Ghorpenning 
thirty  thousand  dollars  per  annum,  from  the  first  day  of  July, 
1853,  when  he  resumed  service  under  the  contract  of  Wood- 
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ward  and  Chorpenniug,  down  to  the  termination  of  his  pres- 
ent contract,  which  said  sum  of  thirty  thousand  dollars  per 
annum  shall  be  in  lieu  of  the  contract  pay  nnder  both  con- 
tracts, and  the  sums  in  this  act  authorized  to  be  allowed  shall 
be  paid  out  of  the  Treasury." 

Acting  under  this  law,  Postmaster-General  Brown,  on  the 
25th  of  May,  1857,  found  due  to  IVIr.  Chorpenning  $79,482, 
and  on  the  30th  of  October,  of  the  same  year,  he  added  to 
that  finding  $29,590.95  -,  making  in  all  the  sum  of  $109,072.95, 
which  Mr.  Chorpenning  received  under  protest.  He  subse- 
quently petitioned  Congress  for  further  relief,  and  on  the  15th 
day  of  July,  1870,  the  following  resolution  was  adopted  by 
Congress : 

"  JB«  it  resolved  by  the  Senate  and  Rouse  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
Postmaster-Geneml  is  hereby  authorized  and  directed  to  in- 
vestigate and  adjust  the  claims  of  George  Chorpennning  un- 
der the  first  section  of  an  act  for  his  relief,  approved  March 
3, 1857,  on  the  basis  of  compensation  allowed  by  said  act  for 
the  regular  service,  and  the  claim  growing  out  of  the  curtail- 
ment and  annulment  of  his  contract  on  route  "So.  12801,  on 
the  basis  of  his  agreement  with  the  Postmaster-General  for 
the  service,  to  be  settled  as  provided  for  the  ser\ices  named 
in  said  act  of  March  3, 1857 ;  and  the  right  of  appeal  from  the 
findings  of  the  Postmaster-General  to  the  Court  of  Claims  is 
reserved  and  allowed  to  said  claimant. 

"Approved  July  15,  A.  D.  1870." 

Under  this  joint  resolution  the  Postmaster-General,  on  the 
23d  of  December,  1870,  made  the  following  decision : 

"  Whereupon  I,  John  A.  J.  Creswell,  Postmaster-General 
of  the  United  States,  do  hereby  certify  that  in  performance 
of  the  duty  enjoined  upon  me  by  the  joint  resolution  of  Con- 
gress, approved  July  15, 1870, 1  have  investigated  and  ad- 
justed the  claim  of  George  Chorpenning  under  the  first  sec- 
tion of  an  act  for  his  relief,  approved  March  3, 1857,  on  the 
basis  of  compensation  allowed  by  said  act  for  the  regular 'serv- 
ice, and  the  claim  growing  out  of  the  curtailment  and  annul- 
ment of  his  contract  on  route  Xo.  12801,  on  the  basis  of  his 
agreement  with  the  Postmaster-General  for  the  service ;  and 
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that  I  do  hereby  award  aud  determine  that  there  is  due  and 
owing  to  said  George  Ohorpenning  from  the  United  States,  for 
and  in  full  satisfaction  and  discharge  of  said  claims,  the  sum 
of  $443,010.60. 

^'As  witness  my  hand  and  the  seal  of  the  Post-Office  Depart* 
ment,  this  23d  day  of  December,  1870. 

[SEAL.]  "  JOHN  A.  J.  CRESWBLL, 

"  Postniaster-GeneralJ' 

Payment  of  this  money  was  arrested  by  the  resolution  of 
the  House  of  Representatives,  January  12, 1871 : 

^<  Resolved^  That  the  Committee  on  Appropriations  be  in- 
stnicted  to  inquire  into  the  allowance  and  manner  of  allow- 
ance, of  the  claim  of  George  Chorpenning,  approved  July  15, 
1870,  and  the  Sixth  Auditor  be  requested  to  delay,  the  pay- 
ment of  any  warrant  therefor  till  report  thereon ;  and  that 
they  have  power  to  send  for  persons  and  papers.'' 

On  the  9th  of  Februaiy,  1871,  the  following  joint  resolution 
was  passed: 

^^Be  it  resolved  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  a^embledy  That  the 
joint  resolution  approved  July  15,  1870,  entitled  *A  joint 
resolntion  authorizing  the  Postmaster-General  to  adjust  the 
accounts  of  Gteorge  Chorpenning,'  be,  and  the  same  is  hereby, 
repealed." 

This  resolution  repeals  the  law  under  which  Mr.  Creswell 
acted.  And  in  the  appropriation  bill  of  March  3,  1871,  a 
provision  was  inserted  forbidding  any  part  of  that  appropri- 
ation to  be  applied  to  '^  what  is  known  as  the  Chorpenning 
claim."  And  in  making  appropriation  for  the  Post-Office 
Department  the  same  provision  was  also  inserted.  (16  Stat., 
519, 572.)  And  hi  the  appropriation  bill  of  May  8, 1872,  a 
similar  provision  is  inserted  against  the  ^^  Chorpenning  claim." 
(17  Stat.,  82.) 

Thus  the  intent  of  Congress  to  prevent  the  payment  of  any 
part  of  what  was  called  the  *^ Chorpenning  claim"  is  made 
clear ;  and  the  qnestion  is  whether  these  acts  of  Congress  do 
legally  operate  to  prevent  the  payment  of  that  claim  !  It  is 
insisted  by  the  connsel  of  Mr.  Chorpenning  that  the  reference 
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to  the  Postmaster-General  was  a  reference  to  an  arbitrator,  to 
whom  Mr.  Chorpenning  on  the  one  hand  and  the  Government 
on  the  other  submitted  the  matter  in  dispute  for  adjudica- 
tion ;  that  the  Postmaster-General  was  an  arbitrator  in  the 
highest  sense ;  that  he  acted  judicially ',  that  he  was  in  fact  a 
sort  of  judicial  tribunal  created  by  the  Government;  that  his 
decision  is  an  award  binding  like  a  judgment;  that  by  reason 
of  it  the  rights  of  Chorpenning  were  vested,/and  that  the 
repealing  act  could  not  divest  him  of  those  rights,  and  that 
those  rights  thus  vested  involved  the  payment  of  the  money 
as  found  due  by  the  Postmaster-General. 

The  repealing  act  of  Congress  cannot  divest  the  rights  of 
Chorpenning  which  were  vested  before  the  repeal ;  but  the 
absolute  right  to  receive  payment  of  the  money  found  to  be 
due  by  the  Postmaster-General  was  not  vested  by  the  Post- 
master-General's decision. 

The  Postmaster-General  wa«  not  an  arbitrator  to  whom 
both  parties  had  agreed  to  submit  their  controversy  and  abide 
by  the  result,  nor  was  he  constituted  a  judicial  tribunal  com- 
petent to  render  judgment  binding  upon  both  parties.  If  he 
had  decided  that  not  a  dollar  was  due  to  Mr.  Chorpenning, 
Chori)enning  would  not  have  been  bound  by  that  decision ; 
he  could  have  appealed  again  to  Congress,  just  as  in  this  case 
he  did  appeal  to  Congress  for  more  after  the  decision  of 
Postmaster-General  Brown,  from  whom  Chorpenning  received 
1109,072.95. 

A  reference  of  a  matter  in  dispute  where  both  parties  are 
not  finally  l>ound  by  the  decision  does  not  authorize  the 
making  of  an  award  which  shall  operate  in  the  nature  of  a 
judgment.  The  counsel  for  Mr.  Chorpenning  have,  with 
great  industry  and  ability,  cited  judicial  decisions  to  prove 
that  the  United  States  are  bound  by  their  contracts  with  a 
citizen,  and  that  rights  vested  before  the  repealing  act  are  not 
affected  by  such  repeal,  and  that  laws  retrospective  in  their 
action  are  unconstitutional.  But  it  has  never  been  held  by 
this  Department  or  by  the  Supreme  Court  of  the  United 
States  that  the  repeal  of  a  joint  resolution  of  Congress  before 
the  payment  of  the  money  which  had  been  found  due  under 
a  reference  to  the  head  of  a  Department  did  not  prevent  the 
payment  of  the  money. 
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In  the  case  of  OarcUm  vs.  The  United  States  (7  Wall.,  193), 
it  appears  that  on  the  1st  of  June,  1860,  a  joint  resolution 
was  passed  devolving  nx>on  the  Secretary  of  War  duties  quite 
similar  in  their  nature  to  those  which  were  devolved  upon  the 
Postmaster-Greneral  in  the  present  case. 

The  Secretary  of  War  made  an  allowance  in  favor  of  the 
claimants  of  $66,519.85  on  the  23d  of  November,  1860.  On 
the  2d  of  March,  1861,  Congress  rescinded  the  resolution 
under  which  the  claim  was  referred  to  the  Secretary  of  War. 
This  raised  the  x)recise  question  that  we  are  now  considering, 
and  the  court  say : 

^^As  respects  the  efiect  of  the  repealing  statute  of  March 
2,  1861,  the  whole  argument  urged  on  behalf  of  the  appellants 
is  founded  on  a  false  assumption.  It  is  asserted  that  this  is 
a  ca«e  of  arbitrament  and  award,  and  was  binding  as  such 
on  the  government,  and  that  the  repeal  of  the  resolution  of 
Congress  could  not  afiect  or  invalidate  rights  vested  by  the 
award  previously  made  under  it.  But  the  Secretary  of  War 
was  not  an  arbitrator.  An  arbitrator  is  defined  as  a  private 
extraordinary  judge,  chosen  by  the  parties  who  have  a  matter 
in  dispute,  invested  with  power  to  decide  the  same.  The 
Secretary  of  War  acted  ministerially.  The  resolution  con- 
ferred no  judicial  i)Ower  upon  him.  In  order  to  clothe  a  per- 
son with  the  authority  of  an  arbitrator,  the  parties  must  mu- 
tually agree  to  be  bound  by  the  decision  of  the  person  chosen 
to  determine  the  matter  in  controversy.  The  resolution 
under  which  the  Secretary  assumed  to  act  did  not  authorize 
him  to  make  a  iinal  adjustment  of  the  matter  embraced  in  it. 
It  did  not  bind  the  appellant  to  an  acceptance  of  the  amount 
reported  by  the  Secretary,  or  that  he  would  cease  to  clamor 
for  more  after  being  a  hfth  time  paid  the  amount  of  damages 
awarded  to  and  accepted  by  him.    •    •    • 

<^An  arbitrament  and  award  which  concludes  one  party 
only  is  certainly  an  anomaly  in  the  law.  The  various  acts 
and  resolutions  of  Congress  in  this  case  emanated  from  a  de- 
sire to  do  justice  and  to  obtain  the  proper  information  as  a 
basis  of  action,  and  were  not  intended  to  be  submissions  to 
the  arbitrament  of  the  accounting  officer.  They  were  de- 
signed as  instructions  to  the  officer  by  which  to  adjust  the 
accounts,  Congress  reserving  to  itself  the  power  to  approve, 
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reject,  or  rescind,  or  to  otherwise  act  in  the  premises  as  the 
exigencies  of  the  case  might  require.  In  other  words,  these 
references  only  require  tlie  officer  to  act  in  a  ministerial,  not 
a  judicial  capacity. 

"  The  joint  resolution  of  June  1, 1860,  gave  the  apjiellant  a 
tribunal  before  which  his  claim  might  be  investigated.  The 
repeal  of  that  resolution  only  deprived  him  of  that  tribunal. 
It  was  competent  for  Congress  to  abolish  the  tribunal  it  cre- 
ated for  the  adjustment  of  the  appellant's  claims,  or  it  might 
have  committed  them  to  some  other  authont3%  In  either 
event  the  claimant's  right  *rould  not  have  been  violated,  only 
his  remedy  for  the  enforcement  of  those  rights  would  have 
been  taken  away  or  changed." 

See  further  on  this  point  opinion  of  Attorney-General 
Bates,  10  Opinions,  62, 271;  Kelly  v.  Crawford^  5  Wall.,  790. 

The  decision  in  "The  tWfenty  per  cent,  cases"  (20  Wallace, 
179),  cited  by  the  claimant's  counsel,  does  not  change  the  law 
as  laid  down  in  the  foregoing  cases. 

The  Chorpenning  case  came  before  the  Court  of  Claims,  as 
appears  in  Court  of  Claims  Eeport,  vol.  3,  page  140.  The 
court  say:  "But  it  is  to  be  noted  that  no  decision  has 
yet  been  rendered  against  the  Government  on  any  so-called 
award,  and  the  question  is  still  entirely  an  open  one  whether 
such  an  award  can  be  made  the  subject  of  an  action  against 
the  Government."  Upon  the  question  whether  the  court  had 
jurisdiction  the  judges  were  divided,  but  the  prevailing  opin- 
ion was  that  "  the  Postmaster-General  was  invested  with  an 
exclusive  jurisdiction,"  and  that  the  Court  of  Claims  had  not 
jurisdiction,  and  the  petition  was  accordingly  dismissed. 

It  is  to  be  noted,  however,  that  this  decision  was  rendered 
in  1867,  and  long  before  the  joint  resolution  referring  the  case 
to  the  late  Postmaster-General  was  repealed.  I  am  inclined  to 
think  that  the  Court  of  Claims  would  not  now  decline  to  en- 
tertain jurisdiction  of  the  case. 

Congress  has  made  no  appropriation  for  the  payment  of  this 
claim,  but  has  taken  especial  pains  to  exclude  it  in  the  vari- 
ous acts  of  appropriation  above  cited;  and  without  an  appro- 
priation it  cannot  be  paid. 

My  conclusion  is  that  in  the  present  state  of  the  law  the 
amount  found  due  by  the  late  Postmaster-General  cannot  be 
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paid  out  of  any  existiBg  appropriation,  and  that  the  Court  of 
Claims  has  jurisdiction  in  the  case,  and  that  the  claim  now 
made  against  the  Post-Office  Departmentmay  be  transmitted 
to  said  court  under  section  1063  of  the  Eevised  Statutes* 
But  I  am  clearly  of  opinion  that  the  amount  found  due  on  the 
reference  to  the  late  Postmaster-Greneral  cannot  be  sued  upon 
as  a  binding  awanl ;  and,  unless  Congress  shall  interpose,  I 
think  the  statute  of  limitations  will  bar  the  claim. 
Which  is  respectfully  submitted. 

'  EDWARDS  PIERREPONT. 
The  President. 

Note. — The  Supreme  Court  of  the  United  States,  in  the  case  of  Ckor- 
penning  vs.  TJie  United  States,  which  was  decided  during  October  term, 
1876,  on  appeal  from  the  Court  of  Claims  (4  Otto,  397),  held  that  from  the 
repeal  of  the  joint  resolution  of  April  15,  1870,  authorizing  tho  Post- 
master-General to  acyust  the  accounts  of  George  Chorpenning,  and  from 
the  prohibition  in  the  act  of  March  3,  1871,  directing  that  no  part  of  the 
money  thereby  api)ropfiated  for  the  use  of  the  Post-Office  Department 
shall  "be  applied  to  the  payment  of  what  is  known  as  the  Chorpenning- 
claim,"  the  implication  is  clear  that  nothing  more  was  to  be  paid  to  him 
on  account  of  said  claim  without  further  authority'  from  Congress. 
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Where  proposals  ,were  [received  by  the  Chief  Signal  Officer  from  differ- 
ent parties  to  supply  certain  manifold  forms,  at  rates  greatly  varying 
in  amount,  and  that  officer,  before  awarding  the  contract,  was  notified 
by  the  party  making  the  highest  bid  that  the  manufacture  of  the  mani- 
fold forms  is  covered  by  a  patent  owned  by  himself,  and  that  no  other 
bidder  could  supply  them  without  infringing  his  patent — some  of  the 
other  bidders,  however,  denying  the  validity  of  the  patent,  and  claim- 
ing that  they  are  not  thereby  precluded  from  supplying  the  article: 
Advised  that,  under  the  circumstances  presented,  the  contract  should  not 
be  given  to  the  lowest  or  any  other  bidder,  if  the  article  to  be  supplied 
is  covered  by  the  terms  of  a  patent,  unless  the  Chief  Signal  Officer  is 
satisfied  that  the  bidder  has  authority  from  the  patentee  to  manufacture 
and  sell  it. 

Department  of  Jtxstioe, 

July  23,1876. 
SiB:  I  have  examined  the  accompanying  papers  in  relation 
to  the  purchase  of  manifold  forms  and  carbon  paper  for  the 
Signal  Service  of  the  Army,  some  of  which  were  inclosed  to 
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me  in  letters  from  the  chief  clerk  of  your  Department,  dated 
the  7th,  10th,  and  11th  ultimo,  and  the  remainder  were  re- 
oeived  with  your  letter  of  the  19th  ultimo. 

It  appears  by  these  papers  that  the  Chief  Signal  Officer 
recently  advertised  for  proposals  to  ftirnish  such  articles  as 
may  be  required  for  use  at  stations  of  the  Signal  Service 
during  the  year  ending  June  30, 1876,  among  which  articles 
were  included  manifold  forms  and  carbon  paper.  Proposals 
were  subsequently  received  from  different  parties  to  supply 
the  required  quantities  of  the  articles  just  named,  at  sums 
varying  in  amount  from  $20,675.00  to  $4,730.25.  Before  award- 
ing the  contract,  however,  the  Chief  Signal  Officer  was  noti- 
fi^  by  the  party  who  had  made  the  highest  bid  that  the 
manufacture  of  manifold  forms  is  covered  by  a  patent  owned 
by  such  party,  and  that  no  other  bidder  could  supply  that 
article  without  an  infringement  of  the  patent.  On  the  other 
hand,  the  party  whose  bid  was  the  lowest,  and  also  the  next 
lowest  bidder,  while  conceding  the  existence  of  a  patent  for 
manifold  forms,  nevertheless  claim  that  such  forms  had  been 
manufactured  both  in  England  and  in  this  country,  and  were 
in  common  use  long  prior  to  the  date  of  the  patent,  and  that 
they  are  not  precluded  thereby  from  contracting  to  supply 
the  articles  required. 

Upon  this  the  question  is  suggested,  whether  it  would  be 
proper  for  the  Chief  Signal  Officer  to  award  the  contract  for 
ftimishing  manifold  forms  to  the  lowest  bidder,  or  whether 
he  should  decline  all  bids  except  that  of  the  patentee,  which 
is  the  highest. 

Assuming  that  the  right  to  manufacture,  sell,  and  use  man-^ 
ifold  forms,  such  as  are  required  for  the  Signal  Service,  is 
protected  by  a  valid  patent,  it  would  obviously  be  unwise 
and  improper  on  the  part  of  an  officer  of  the  government  to- 
contract  for  the  supplying  of  such  articles  with  any  party 
who  is  not  authorized  by  the  i)atentee  to  make  and  sell  them^ 
even  though  the  party  should  tender  a  bond  to  indemnify  the 
government  against  any  loss  or  damage  resulting  therefrom. 
Now,  a  patent  is  of  itself  jpriwa/«e*e  evidence  of  its  validity; 
that  is  to  say,  that  the  patentee  was  the  original  inventor  of 
the  thing  patented,  and  that  the  same  was  new  and  useful, 
and  hence  it  devolves  upon  those  who  deny  the  validity 


28  HON.   S.   F.    PHILLIPS 

CUlm   of  the   Blddle   MaMafftctvrlBg   Compftsy. 

thereof  to  show  a  prior  invention,  or  to  disprove  its  novelty 
and  usefulness.  In  the  case  under  consideration  facts  are 
alleged  which,  if  true,  would  seem  to  be  sufficient  to  estab- 
lish a  want  of  novelty  in  the  subject  of  the  patent,  and  thus 
the  absence  of  an  element  essential  to  its  validity.  But  the 
appropriate  place  to  determine  issues  of  this  sort,  affecting  a 
patent  already  issued,  is  before  a  competent  judicial  tribunal. 
Under  the  circumstances  presented,  I  do  not  think  it  ad- 
visable to  award  the  contract  for  furnishing  manifold  forms 
to  the  lowest  or  any  other  of  the  bidders  mentioned  in  the 
accompanying  papers,  if  such  articles  are  covered  by  the 
terms  of  the  patent  referred  to,  unless  the  Chief  Signal  Officer 
is  satisfied  that  the  bidder  has  authority  from  the  patentee 
to  manufia,cture  and  sell  them. 

I  have  the  honor  to  be,  very  respectfully, 

EDWARDS  PIERREPONT. 
Hon.  W.  W.  Belknap, 

Secretary  of  War. 


CLAIM  OF  THE  BIDDLE  MANUFACTURING  COMPANY. 

Bankruptcy  proceedings  against  members  of  a  partnership  individaally 
do  not  affect  relations  between  such  partnership  and  its  creditors  or 
debtors. 

Department  of  Justice, 

August  2, 1875. 

Sir  :  Referring  to  yours  of  the  22d  of  June,  1875,  in  regard 
to  a  claim  of  Nathan  Thompson  for  balance  due  him  on  an 
experimental  gun,  and  to  the  inclosures,  T  have  to  say :  Inas- 
much as  the  inclosed  affidavit  of  G.  E.  Biddle  (July  7, 1875) 
and  the  inclosed  deposition  of  B.  W.  Bancroft,  taken  in  the 
case  of  Oeorge  E.  Biddle  vs.  E.  W.  Bancroft^  pending  in  the 
New  York  supreme  court  for  the  city  and  county  of  New  York 
<July  22, 1875),  show  that  the  <<  Biddle  Manufacturing  Com- 
pany," which  contracted  with  the  United  States  to  construct 
the  Thompson  gun,  was  for  that  purpose  a  firm,  composed  of 
E.  W.  Bancroft,  Nathan  Thompson,  G.  E.  Biddle,  and  (per- 
haps) N.  Bailey,  and  not  E.  W.  Bancroft  alone  (as  represented 
in  the  previous  applications  connected  therewith),  it  follows 
that  the  bankruptcy  proceedings  pending  against  E.  W.  Ban- 
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croft  alone  do  not  stand  in  the  way  of  the  settlement  of  the 
claim  of  the  said  '^Biddle  Company"  against  the  United 
States,  in  case  his  contract  had  been  completed.  Bankruptcy 
proceedings  against  members  of  a  partnership  individually  ^ 
do  not  affect  relations  between  such  partnership  and  its  cred- 
itors or  debtors ;  and,  consequently,  the  opinion  of  the  Attor- 
ney-General of  November  18, 1873,  has  no  application  to  the 
present  case. 

Very  respectfully, 

S.  F.  PHILLIPS, 

Acting  Attorney- General 
lion.  W.  W.  Belknap, 

Secretary  of  War. 


PATENT.  FOR  MINERAL  LAND. 

Four  persons,  citizens  of  the  United  States,  located  1,000  feet  on  the  Red 
Pine  Lode,  in  Utah  Territory,  in  July,  1871.  One  of  them,  in  July, 
1872,  assigned  to  S.,  an  alien,  400  feet  of  the  same  mine.  In  January, 
1874,  S.  assigned  the  said  400  feet  to  D.,  a  citizen  of  the  United  States, 
who  has  obtained  the  remainder  of  the  1,000  feet  by  proper  assign- 
ments. Application  is  made  by  D.  for  a  patent  for  the  whole  thousand 
feet :  Meld  that  D.,  by  reason  of  the  alienage  'of  S.,  derived  no  right 
through  him  to  a  patent  for  the  400  feet  referred  to,  and  that  he  is  en- 
titled to  a  patent  for  only  the  600  feet  obtained  fiM)m  the  other  assignors. 

Department  of  Justice, 

August  6, 1875 

Sir  :  The  case  and  questions  submitted  by  you  to  the  At- 
torney-General on  the  11th  of  May  last  are  as  follows : 

"  On  the  18th  of  July,  1871,  Jessie  Foster,  Ohauncey  Porter, 
E.  V.  Ankram,  and  W.  Ankram,  citizens  of  the  United  States, 
located  1,000  feet  on  the  "Eed  Pine''  Lode,  in  the  Ophir  min- 
ing district,  county  of  Toole,  and  Territory  of  Utah.  On  the 
29th  of  July,  1872,  Ohauncey  Porter  transferred  to  one  X. 
SpoflFord  400  feet  of  said  mine.  The  said  Spofford  was  then 
and  is  now,  an  alien,  and  has  never  declared  his  intention  to 
become  a  citizen  of  the  United  States.  There  has  never  been 
any  judicial  determination  that  he  was  an  alien,  but  proof  es- 
tablishing that  fa/ct  prima  facie  has  been  filed  in  this  proceed- 
ing. On  the  19th  of  January,  1874,  he,  the  said  Spofford, 
transferred  to  Marcus  Daly  the  said  400  feet.    The  said  Daly 
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has  procured  proper  transfers  of  all  the  interest  in  and  to  the 
said  lode  other  than  that  so  transferred  b}^  said  Spofiford.  He 
is  a  citizen  of  the  United  States,  and  has  made  an  application 
for  a  patent  for  the  said  thousand  fe«t.  Assuming  that  he 
has  complied  with  the  law  in  all  other  respects,  I  desire  to 
propound  for  your  consideration  and  answer  the  following 
questions^: 

1.  Does  the  fact  that  !Nr.  Spofford,  an  intermediate  grantee 
and  grantor,  was  an  alien  at  the  time  of  receiving  and  mak- 
ing the  transfer  of  said  400  feet  operate  as  a  legal  bar  to  the 
issuance  of  a  patent  to  said  Daly  for  said  1,000  feet  or  any 
portion  thereof;  and,  if  it  does,  for  what  portion  f 

2.  Upon  the  facts  aforesaid,  can  a  patent  issue  legally  to 
said  Marcus  Daly  for  said  thousand  feet  or  any  portion  thereof; 
and,  if  so,  what  portion  ! 

Upon  consideration  of  the  above  case,  I  am  of  opinion  that 
Daly's  title  to  the  patent  for  the  400  feet  assigned  to  him  by 
Spofford  is  no  better  than  would  have  been  that  of  such 
assignor.  As  Daly  must  deduce  his  title  to  a  patent  through 
Spofford,  nothing  occurs  to  me  to  hinder  the  ai)plication  to 
his  case  of  the  well-known  rule  by  which,  at  common  law, 
purchasers  of  land  from  aliens  took  their  title  subject  to  all 
the  disabilities  of  their  assignors.  (2  Kent,  61.)  The  present 
proceeding  is  one  l>etween  the  United  States  and  the  repre- 
sentative of  an  alien,  and  therefore  such  disabilities  must 
•control  the  result.  Xo  office  found  is  necessary.   (1  Eden,  128.) 

However,  the  dealing  with  Spofford  does  not  infect  Daly's 
title  to  the  parts  of  the  location  not  included  in  such  dealing. 
I  therefore  reply  as  follows ; 

1.  The  relation  of  Daly  to  Spofford  avoids  the  title  of  the 
former  to  a  patent  for  the  400  feet  purchased  from  the  latter, 
and  leaves  such  title  unaffected  as  to  the  remaining  600  feet. 

2.  Therefore,  Daly  is  entitled  to  a  patent  only  for  the  600 
feet  obtained  from  others  than  Spofford. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 

.servant, 

S.  F.  PHILLIPS, 

Acting  Attorney- General. 
Hon.  Columbus  Delano, 

Secretary  of  the  Interior, 
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FOX  AND  WISCONSIN  RIVERS  IMPROVEMENT. 

Under  the  act  of  March  3^  1875,  to  aid  iu  the  improvement  of  the  Fox 
and  Wiscoasia  Rivers  (16  Stat.,  500),  the  officers  iu  charge  of  that  work 
cannot  acquire  land  needed  therefor  by  purchase  directly  from  the 
owner,  but  must  have  recourse  to  condemnation. 

Department  of  Justice, 

Aiigust  11, 1879. 

Sir  :  I  have  examined  the  question  presented  for  the  con- 
sideration of  the  Attomey-Greneral  in  a  letter  from  Mr.  H.  T. 
Crosby,  chief  clerk  of  your  department,  dated  the  8th  of 
June,  viz :  ^'  Whether,  uikler  the  act  of  March  3, 1875,  entitled 
^An  act  to  aid  in  the  improvement  of  the  Fox  and  Wisconsin 
Bivers,'  &c.  (18  Stat.,  506),  the  officers  of  the  United  States 
in  charge  of  that  improvement  may  acquire  land  needed  there- 
for by  purchase  direct  from  the  owner,  or  whether  they  have 
authority  to  make  the  acquisition  by  condemnation  proceed- 
ings only?" 

The  first  section  of  the  act  declares  that  whenever,  in  the 
prosecution  and  maintenance  of  the  improvement,  it  becomes 
necessary  or  i>roper,  in  the  judgment  of  the  Secretary  of  War, 
to  take  possession  of  any  lands  for  canals  and  cut-offs,  the 
officers  in  charge  may,  iu  the  name  of  the  United  States,  take 
possession  of  the  same,  *'  after  first  having  paid  or  secured  to 
be  paid  the  value  thereof,  which  may  have  been  ascertained 
in  the  mode  provided  bj'  the  laws  of  the  State  wherein  such 
property  lies.'' 

And  the  second  section  aiithorizes  a  part  of  the  appropria- 
tion "now  made"  for  the  further  prosecution  of  the  improve- 
ment (t.  e.  the  appropriation  made  by  the  act  of  March  3, 
1875, 18  Stat.,  450)  to  be  applied Jn  payment  of  the  property 
so  taken. 

The  method  of  acquiring  laud  described  in  this  act  is  clearly 
not  by  bargain  and  sale  or  i)urchase  directly  from  the  owner, 
where  the  value  or  price  is  determined  by  agreement  between 
the  parties.  Thus  the  value  of  the  property  which  the  officers 
are  authorized  to  pay  for  and  to  take  possession  of  must  have 
been  ascertained  in  the  mode  provided  by  the  laws  of  the 
State;  meaning,  unquestionably,  the  mode  established  by  the 
local  laws  for  the  valuation-  of  property  where  it  is  sought  to 
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be  acquired  for  public  purposes  under  the  right  of  eminent 

domain;  in  other  words,  where  condemnation  proceedings 

are  instituted.    The  method  of  acquisition  contemplated  in 

the  act  seems,  then,  to  be  by  proceedings  of  that  character, 

and  I  think  it  does  not  authorize  a  resort  to  any  other.    This 

view  appears  to  me  to  be  strengthened  by  the  fact  that  in  the 

act  of  June  23, 1874  (18  Stat.,  237),  making  an  appropriation 

for  the  same  improvement,  authority  is  expressly  given  to 

employ  a  part  of  that  appropriation  ^^  for  the  purchase  of 

such  real  estate  as  may  be  required,"  &c.,  from  which  it  may 

reasonably  be  inferred  that  if  Congress  had  designed  any 

I>ortion  of  the  appropriation  made  by  the  act  of  March  3, 

1875,  to  be  thus  employed,  it  would  have  manifested  its  will 

in  terms  equally  explicit  and  unmistakable. 

I  am  accordingly  of  the  opinion  that  the  officers  in  charge 

of  the  work  cannot,  under  the  act  in  question,  acquire  land 

by  purchase,  but  must  have  recourse  to  condemnation  pro. 

ceedings  where  it  becomes  necessary  to  obtain  the  ownership 

of  the  property. 

I  have  the  honor  to  be,  very  respectfully. 

S.  F.  PHILLIPS, 

A  dinff  A  ttomey-  Oeneral. 
Hon.  W.  W.  Belknap, 

Secretary  of  War. 


DUTY  ON  TIMBER. 

Section  2504,  Rev.  Stat.,  schedule  K,  re-enacte  a  provision  of  the  act  of 
March  2,  1861,  chap.  GS,  imposing  a  certain  duty  on  "timber  hewn," 
while  in  the  same  schedule  and  section  a  provision  of  the  act  of  June 
6,  1872,  chap.  315,  is  re-enacted,  imposing  a  diiferent  duty  on  "  timber 
squared  or  sided  '^ :  Utld  that,  as  regards  squared  or  sided  timber  hewn» 
the  latter  provision  superseded  the  former,  and  that  this  effect  remains, 
notwithstanding  the  adoption  of  both  in  the  Revised  Statutes ;  but  with 
respect  to  unsquared  timber  hewn,  the  provision  taken  from  the  act  of 
1861  is  still  in  force.     (Opinion  of  June  19,  1875,  refen-ed  to.) 

Timber  hewn  by  the  natural  taper  of  the  tree,  if  not  in  the  commercial 
sense  squared,  is  "timber  hewn''  within  said  schedule  K. 

Department  of  Justice, 

August  14, 1875. 
Sir:  In  yours  of  the  25tli  ultimo  a  question  is  presented 
whether  the  expression  "timber  hewn,''  in  the  first  paragraph 
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of  schedule  K,  Revised  Statutes,  section  2504  (page  473), 
brought  forward  from  the  act  of  1861,  chapter  QSy  is  super- 
seded by  the  expression  "  timber  squared  or  sided,"  in  the 
second  paragraph  of  the  same  schedule,  brought  forward 
from  the  act  of  1872, 

You  inform  me  that  the  opinion  of  the  Treasury  Depart- 
ment previously  to  the  enactment  of  the  Revised  Statutes 
was  to  that  eftect,  but  that  since  that  enactment  the  decision 
has  been  that  timber  hewn  is  provided  for  by  the  first  para- 
graph above  mentioned. 

This  question  is  not  altogether  on  all-foul's  with  that  in 
relation  to  "  timber  sawed,"  to  which  an  answer  was  given  by 
this  department  on  the  19th  of  June  last.  Upon  the  whole, 
however,  for  like  reasons,  I  think  that,  as  regards  squared  or 
sided  timber  hewn,  the  act  of  1872  superseded  that  of  1861,, 
and  that  this  effect  remains,  notwithstanding  the  adoption  of 
the  revisal.  As  for  timber  hewn  by  the  natural  taper  of  the 
tree,  if  not  in  the  commercial  sense  squared,  I  am  of  opinion 
that  it  is  technically  "hewn,"  and  not  a  "manufacture  of 
wood,"  &c.,  within  schedule  K,  above  cited,  because  both  of 
these  phrases  are  taken  from  the  act  of  1861 ,  and  such  must 
necessarily  have  been  the  original  interpretation. 

The  act  of  1872  did  not  repeal  that  of  1861  expressly,  but 
only  so  fai*  as  inconsistent.  The  Treasury  Department  dis- 
covered such  inconsistence  between  the  expressions  in  the 
two  acts  as  to  timber  (i.  c,  lumber)  sawed,  and  also  as  to 
squared  or  sided  timber  hewn.  So  far,  of  course,  the  latter 
act  superseded  the  former.  I  do  not  understand,  however, 
that  the  Treasury  Department  has  ever  decided  the  question 
as  to  the  duty  upon  unsquared  timber  hewn,  or  that  as  to  the 
commercial  designation  of  timber  Jiewn  taperingly  (i.  e., 
whether  such  timber  be  "squared  ").  As  regards  all  unsquared 
timber  hewn,  if  there  be  any,  I  think  that  the  20th  section  of 
the  act  of  1861  must  be  still  in  force. 

Verj-  respectfully,  your  obedient  servant, 

•    S.  F.  PHILLIPS, 
Acting  Attorney- Oeneral, 
The  Secretary  of  the  Treasury. 
3  p 
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CASE  OF  THE  BIDDLE  MANUFACTURING  COMPANY. 

Former  opinion  in  this  case  referred  to  (see  opinion  of  August  2,  1S75)^ 
and  for  reasons  stated  (idvised  that  payment  of  the  claim  be  sasj^ended 
for  a  reasonable  time,  say  thirty  days. 

Department  of  Justice, 

August  19,  1875. 

Sir  :  I  have  read  the  caveat  of  William  Birney,  esq.,  as. 
attorney  for  Mr.  Donn  Piatt,  in  the  matter  of  the  Thompson 
gun,  and  have  also  considered  the  question  submitted  by  you 
in  connection  therewith  in  your  note  of  the  18th  instant. 

For  Mr.  Birney  to  show  that  *'  The  Biddle  Company"  was 
{i,  e.y  as  I  understand  him,  was  in  general)  "E.  W.  Bancroft,^' 
as  he  proposes,  would  be  to  show  no  more  than  is  admitted  in 
the  opinion  of  this  Department  submitted  to  you  on  the  2d  in- 
stant. 

The  point  established  when  the  case  was  last  here  was  that 
the  relation  between  Bancroft  and  the  Biddle  Company  being 
in  general  as  above,  it  was  agreed  between  Bancroft,  Nathan 
Thompson,  and  G.  E.  Biddle  that  the  name  of  the  company 
might  be  used  by  them  for  the  purpose  of  the  contract  (in 
question)  with  the  United  States  j  or,  at  all  events,  that  all 
the  benefits  of  such  contracts  should  be  shared  equally  be- 
tween those  persons.  Upon  this  point  of  fact  there  was  a 
concurrence  between  Thompson  (now  in  Europe,  but  repre- 
sented here  by  his  attorneys,  Messrs.  North,  Chase,  and  Wood, 
of  New  York)  and  Biddle  and  Bancroft  (the  two  latter  by 
affidavit  and  depositions,  respectively). 

What  Mr.  Birney  will  have  to  show  in  order  to  affect  the 
case  as  it  now  stands  is  that,  for  tlie  purposes  of  that  contract, 
the  Biddle  Company  was  E.  W,  Bancroft,  and  besides,  that 
in  such  contract  it  was  not  the  trustee  or  agent  for  the  per- 
sons above  named.  He  does  not  expressly  propose  to  do  that. 
However,  as  possibly  he  may  have  included  such  a  purpose,. 
I  recommend  that  if  he  think  it  can  be  done,  a  reasonable 
time,  say  thirty  days,  may  be  allowed  for  such  puri)Ose,  and 
that  in  the  mean  time  payment  be  suspended. 

Although  Mr.  Birney  discloses  no  interest  on  the  part  of  his- 
client  (such  as  creditor  of  Bancroft,  &c.)  to  give  hinAt  stand- 
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ing  in  the  case,  yet,  ex  a>btindanti  oautelay  it  may  be  more  satis- 
factory to  give  the  matter  the  above  direction. 
Very  respectfully, 

S.  F.  PHILLIPS, 
Act  ing  A  ttorney-  General. 
The  Secretary  of  War. 


TONNAGE  DUES. 

Under  sections  4219,  42^,  and  i?lt\,  Rev.  Stat.,  certain  foreign  vessels, 
when  foaud  trading  between  district  and  district,  &c.,  are  liable  to 
tonnage  dnee  (including  light-money),  amounting  to  one  dollar  and 
thirty  centa  per  ton. 

Department  of  Justice, 

Axigust  19, 1875. 
Sir  :  After  consideration  of  yours  of  the  13th  instant,  I 
have  to  say  that  I  am  of  opinion  that  under  sections  4219, 
4225,  and  4371  of  the  Revised  Statutes,  vessels  not  shown  to 
belong  to  a  foreign  nation  which  has  satisfied  the  President 
that  its  discriminating  duties  operating  disadvantageously  to 
the  United  States  have  been  abolished  {i.  «.,  undocumented 
vessels)  when  found  trading  between  district  and  district,  or 
between  different  places  in  the  same  district,  or  carrying  on 
the  fishery,  are  still  liable  to  tonnage  dues  (including  light- 
money),  amounting  to  one  dollar  and  thirty  cents  per  ton. 
Very  respectfully,  your  obedient  servant," 

S.  F.  PHILLIPS, 
Acting  Attoniey-GeneraL 
The  Secretary  of  the  Treasury. 


CLAIMS  for  property  TAKEN  FOR  THE  ARMY. 

By  the  act  of  February  18, 1875,  chap.  80,  which  amends  the  Revised 
Statutes  by  adding  after  section  300  *  •  •  *<  section  300  B,"  the 
Commissary-General  is  authorized  to  examine  claims  submitted  by 
loyal  citizens  of  the  State  of  Tennessee,  and  of  the  counties  of  Berkeley 
Mid  Jefferson,  West  Virginia,  for  subsistence  stores  taken  or  received 
during  the  rebeUion. 

It  is  not  material  whether  the  actual  presentation  of  such  claims  to  him 
occurred  before  or  after  the  adoption  of  that  act. 
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Department  of  Justice, 

Angmt  25,  1875. 

Sir:  Your  letter  of  the  25tli  of  May  last,  inclosing  a  com- 
munication from  the  Commissary-General  of  Subsistence, 
presents  for  my  consideration  the  following  question,  sug- 
gested in  that  communication,  viz :  "Has  the  Commissary- 
General  of  Subsistence  legal  authority  to 'receive  and  exam- 
ine claims  of  loyal  citizens  of  the  State  of  Tennessee,  and  of 
the  counties  of  Berkeley  and  Jefterson,  West  Virginia,  for 
subsistence  supi)lies  'taken'  or  'received'  during  the  war  of 
the  rebellion  when  such  claims  are  presented  to  him  subse- 
quent to  March  3,  1871!" 

In  connection  with  this  question  I  have  examined  the  vari- 
ous statutory  provisions  adverted  toby  the  Commissary-Gen- 
eral, contained  in  the  act  of  July  4,  1864,  chap.  240  (13  Stat., 
381),  the  joint  resolutions  of  June  18  and  28, 1866  (14  Stat.,  360, 
370),  the  act  of  February  21, 1807,  chap.  57  (14  Stat.,  397),  the 
act  of  March  3,  1871,  chap.  116  (16  Stat.,  524),  the  act  of 
April  20,  1871,  chap.  21  (17  Stat.,  12),  the  act  of  March  3, 
1873,  chap.  236  (17  Stat.,  577),  the  act  of  June  16,  1874,  chap. 
285  (18  Stat.,  75),  and  the  act  of  February  18,  1875,  chap.  80 
(18  Stat.,  316), 

Under  the  act  of  July  4, 1864,  and  the  joint  resolutions  of 
June  18  and  28,  1866,  the  Commissary-General  had  authority 
to  receive  and  examine  claims  of  the  descrii)tion  referred  to, 
until  by  force  of  the  act  of  March  3,  1871,  as  heretofoi'e  con- 
strued by  tliis  department  (see  13  Opinions,  401),  it  was 
taken  away.  Of  the  subsequent  acts  it  is  unnecessary  to 
notice  any  here  except  the  act  of  February  18,  1875.  This 
act  amends  the  Revised  Statutes,  by  adding  after  section  300 
"section  300  B,"  which  provides  that  "all  claims  of  loyal  citi- 
zens in*  States  not  in  rebellion  for  subsistence  actually  fur- 
nished to  the  Army  and  i*eceipted  for  by  the  proper  officer 
receiving  the  same,  or  which  may  have  been  taken  by  such 
officers  without  giving  such  receipt,  may  be  submitted  to  the 
Commissary -General  of  Subsistence,  accompanied  by  such 
proof  as  each  claimant  may  have  to  offiir;  and  it  shall  be  the 
duty  of  the  Commissary-General  of  Subsistence  to  cause  eaeh 
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claim  to  be  examined,''  &c.;  and  the  act  further  expressly 
declares  that  this  provision  ^^  shall  extend  to  the  State  of 
Tennessee,  and  to  the  counties  of  Berkeley  and  Jefferson,  in 
the  State  of  West  Virginia." 

By  virtue  of  that  amendment  (which  is  substantially  a  re- 
enactment  of  the  provisions  in  the  act  of  July  4, 1864,  and  in 
the  joint  resolution  of  June  18  and  28, 1866,  referred  to  above), 
the  Commissary-General  is  authorized  to  examine  claims 
submitted  by  loyal  citizens  of  the  State  of  Tennessee,  and  of 
the  counties  of  Berkeley  and  Jefferson,  in  the  State  of  West 
Virginia,  for  subsistence  stores  taken  or  received  during  the 
rebellion^  and  it  is  not  material  whether  the  actual  presenta- 
tion of  such  claims  to  him  occurred  before  or  after  the  adop- 
tion thereof. 

I  therefore  answer  the  question  propounded  by  you  in  the 
affirmative. 

I  have  the  honor  to  be,  very  respectfully, 

EDWARDS  PIERREPO^^^ 

Hon.  W.  W.  Belknap, 

Secretary  of  War. 


PRESERVATION  OF  ARMY  CLOTHING. 

The  proriso  in  the  Army  appropriation  act  of  March  3,  1875,  chap.  133, 
viz,  **  That  no  part  of  this  sum  shall  be  paid  fpr  the  use  of  any  patent 
process  for  the  preservation  of  cloth  from  moth  or  mildew,''  does  not 
forbid  the  application  of  any  patent  process  to  the  preservation  of 
clothing  where  the  use  of  the  same  may  be  obtained  without  paying 
or  incurring  any  obligation  to  pay  therefor. 

The  appropriation  referred  to  may  accordingly  be  employed  in  applying 
the  Cowles  process,  if  its  use  can  be  had  without  charge. 

DEPARTMENT  OF  JUSTICE, 

August  25, 1875 
Sir  :  I  have  considered  the  question  proposed  in  a  letter 
from  Mr.  H.  T.  Crosby,  chief  clerk  of  your  department,  dated 
the  30th  ultimo,  which  was  accompanied  by  a  communication 
from  Messrs.  George  A.  Cowles  &  Co.,  of  Philadelphia,  and 
other  papers  touching  the  preservation  of  Army  clothing  by 


38  HON.    EDWARDS    PIERREPONT 

PreservBtloB   of  Araiy  Ctotklig. 

what  is  known  as  the  Cowles  process.  The  question  put  is, 
"  Whether  or  not  the  appropriation  for  clothing  for  the  pres- 
ent fiscal  year  (18  Stat.,  454)  can  be  legally  used  in  applying 
this  process  to  the  preservation  of  Army  clothing." 

That  appropriation  is  in  the  following  terms :  "  For  pur- 
chase and  manufacture  of  clothing  and  camp  and  garrison 
equipage,  and  for  preserving  and  repacking  stock  of  clothing 
and  camx)  and  garrison  equipage  and  materials  on  hand  at 
the  Philadelphia,  Jeffersonville,  and  other  depots  of  the  Quar* 
termaster^s  Department,  one  million  four  hundred  and  fifty 
thousand  dollars:  Provided j  That  no  part  of  this  sum  shall 
be  paid  for  the  use  of  any  patent  process  for  the  preservation 
of  cloth  from  moth  or  mildew." 

The  above  question  is  understood  to  arise  on  the  proviso 
just  quoted,  and  it  involves  the  inquiry  a«  to  the  effect  of  the 
latter  upon  expenditures  for  one  of  the  objects  enumerated 
in  the  appropriation,  viz,  for  "preserving"  the  stock  of  cloth- 
ing on  hand.  That  the  proviso  prohibits  the  payinent  of  any 
part  of  the  sum  appropriated  "  for  the  use  of  any  patent  pro- 
cess," for  the  object  mentioned,  is  very  clear,  but  with  this  its 
prohibitory  operation  seems  to  end.  It  does  not  forbid  the 
application  pf  any  patent  process  to  the  preservation  of  the 
clothing  where  the  use  of  the  process  may  bo  obtained  with- 
out paying  therefor  or  incurring  any  obligation  to  pay  there- 
for. 

Accordingly^,  if  the  use  of  Cowles's  process  can  be  had  \\ith- 
out  charge,  directly  or  indirectly,  or  without  incurring  any 
obligation  to  pay  for  such  use,  I  think  the  appropriation  in 
question  may  be  legallj'  employed  in  applying  the  same  (t.  e., 
in  paying  for  the  mere  labor  necessary  to  apply  the  same)  to 
the  preservation  of  Army  clothing. 

The  paj^ers  received  with  Mr.  Crosby'*  letter  are  herewith 
returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 

Hon.  W.  W.  Belknap, 

Secretary  of  War. 
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CLAIM  OF  THOMAS  L.  HIGGINS. 

It  is  not  competent  to  the  Tbird  Auditor  and  Second  Comptroller  of  the 
Treasury  to  adjust  a  claim  for  alleged  loss  or  damage  arising  on  breach  of 
of  a  contract  wherein  the  government  undertook  to  furnish  the  claimant 
with  transportation  ''for  men  and  animals  employed  for  the  work,  also 
for  the  necessary  snbsistence,  forage,  materials,  machinery,  and  tools." 

The  authority  of  tliose  officers  to  settle  claims  or  accounts  of  any  kind 
against  tlw  United  States  is  derivable  solely  from  legislative  enactnvent. 

Tlie  statutory  provisions  conferring  upon  them  authority  in  that  regard 
re\iewed ;  and  held  that  the  authority  so  conferred  does  not  extend  to 
the  settlement  of  any  claims  or  accounts  for  compensation  for  damages 
(whether  the  damages  were  sustained  by  the  loss  of  property  or  other- 
wise) other  than  such  as  are  of  the  classes  speciiically  described  in 
those  provisions. 

Department  of  Justice, 

September  9, 1875. 

Sir  :  I  have  examined  the  papers  which  accompanied  your 
letter  to  the  Attorney-General  of  the  30th  of  November  last, 
in  relatiop  to  the  claim  of  Thomas  L.  Higgins. 

It  appears  by  these  papers  that  on  the  1st  of  July,  1864, 
the  claimant  entered  into  a  contract  at  Chattanooga,  Tenn., 
with  the  military  authorities  of  the  United  States,  then  in 
charge  of  the  railroad  leading  from  that  point  to  Atlanta,  Oa., 
by  which  he  undertook  to  furnish  all  the  cord-wood  and  cross- 
ties  needed  for  that  road,  at  specified  rates,  the  delivery 
thereof  to  be  made  at  such  places  and  in  such  quantities  as 
the  superintendent  of  the  road  should  direct.  The  contract 
contained,  among  other  provisions,  the  following:  ^^Trans- 
portation to  be  furnished  the  undersigned  (the  claimant)  free 
of  cost  over  the  United  States  military  railroad  lines  for 
men  and  animals  employed  for  the  work,  also  for  the  neces- 
sary subsistence,  forage,  materials,  machinery,  and  tools. 
•  •  •  Either  party  has  the  privilege  of  terminating  this 
contract  by  giving  thirty  days'  notice  to  the  other/' 

The  claimant  entered  upon  the  performance  of  the  contract, 
and,  while  thus  engaged,  both  the  railroad  and  the  adjacent 
country  were  suddenly  abandoned  by  the  Army,  and  were 
thereupon  reoccupied  by  the  enemy.  At  the  time  of  the 
abandonment  of  the  road  the  claimant  had  a  large  quantity 
of  wood  and  ties  already  cut  and  pre])ared  but  not  delivered, 
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which  the  enemy  subsequently  destroyed.  For  this  he  hfiLs 
since  been  allovred  and  paid  by  the  Government  the  actual 
expense  incurred  by  him  in  the  cutting  and  preparation 
thereof. 

His  present  chiim  is  for  compensation  for  the  loss  of  prop- 
erty employed  in  i)erforming  the  contract,  consisting  of  hoi^ses, 
wagons,  tools,  supplies,  &c.,  which  loss  wa^s  sustained,  as  he 
alleges,  in  consequence  of  the  failure  on  the  part  of  the  mili- 
tary authorities  to  furnish  him  with  such  railroad  transporta- 
tion as  was  necessary  for  the  removal  of  the  property  on  the 
abandonment  of  the  country  by  the  troops.  This  claim, 
which  is  essentially  one  for  damages,  is  based  on  an  alleged 
breach  of  the  clause  in  the  contract  quoted  above,  providing 
that  transportation  should  be  furnished  him  free  of  cost  over 
the  military  railroad  lines  for  men  and  animals  employed  in 
the  work,  &c.  It  has  already  been  befoi'e  the  Second  Comp- 
troller, who,  I  understand,  has  rejected  it  on  the  ground  of 
want  of  jurisdi(5tion  in  the  accounting  officers  of  the  Treasury 
to  adjust  or  settle  the  same.  But  the  Comptroller  having 
since  suggested  a  reference  of  the  matter  to  this  department 
for  an  opinion  on  that  point,  you  have  deemed  the  case  of 
sufficient  importance  to  act  on  his  suggestion,  and  to  submit 
for  the  consideration  of  the  Attorney-General  the  following 
question :  "  Is  the  Government  of  the  United  States  liable 
for  any  loss  under  the  contract;  and,  if  so,  can  the  account- 
ing officers  of  the  Treasury  take  jurisdiction  in  the  prem- 
ises f  " 

I  will  first  consider  the  question  propounded  by  you  in  so 
far  as  it  relates  to  the  competency  of  the  accounting  officers 
(t.  e.,  of  the  Third  Auditor  and  Second  Comptroller  of  the 
Treasury)  to  adjust  a  claim  for  loss  or  damage  arising  on  a 
breach  of  the  provision  in  the  contract  whereby  the  Govern- 
ment undertook  to  furnish  the  claimant  with  transportation 
"  for  men  and  animals  employed  for  the  work,  also  for  the 
necessary  subsistence,  forage,  materials,  machinery,  and 
tools." 

Whatever  authority  those  officers  are  invested  with  to  ad- 
just or  settle  claims  or  accounts  of  any  Jcind  against  the 
United  States,  owes  its  existeuc/e  to  legislative  enactment, 
and  can  be  attributed  to  no  other  source.    It  is  proper,  then^ 
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at  the  outset  to  examine  the  statutes  prescribing  their  duties^ 
or  conferring  upon  them  powers  in  reference  to  this  subject* 

By  section  277  of  the  Revised  Statutes  it  is  provided  that 
"  the  Third  Auditor  shall  receive  and  examine  all  accounts 
relative  to  the  subsistence  of  the  Army,  the  Quartermasters' 
Department,  and  generally  all  accounts  of  the  War  Depart- 
ment other  tha'n  those  provided  for;  all  accounts  relating  to 
pensions  for  the  Army,  and  all  aCw*ounts  for  compensation  for 
the  loss  of  horses  and  equipments  of  officers  and  enlisted  men 
in  the  military  service  of  the  United  States,  and  for  the  loss 
of  horses  and  equipments,  or  of  steamboats,  and  all  other 
means  of  transportation  in  the  service  of  the  United  States 
by  contract  or  impressment;  and,  after  the  examination  of 
such  accounts,  he  shall  certify  the  balances,  and  shall  transmit 
such  accounts,  with  all  the  vouchers  and  papers  and  the  cer- 
tificate, to  the  Second  Comptroller  for  his  decision  thereon.'^ 

To  the  several  classes  of  "accounts"  enumerated  in  this 
section,  which  it  is  the  duty  of  the  Third  Auditor  to  receive 
and  examine,  may  be  added  the  accounts  for  Quartermaster's 
stores  and  subsistence  "taken"  or  "received"  by  the  Army 
from  "  loyal  citizens  in  States  not  in  rebellion,"  for  the  set- 
tlement whereof  provision  is  made  by  the  act  of  February  18, 
1875,  chap.  80,  entitled  "An  act  to  correct  errors  and  to  sup* 
ply  omissions  in  the  Revised  Statutes,"  &c. 

By  section  273  of  the  Revised  Statutes  it  is  made  the  duty 
of  the  Second  Comptroller  "  to  examine  all  accounts  settled  by 
the  Second,  Third,  and  Fourth  Auditors,  and  certify  the  bal- 
ances arising  thereon  to  the  Secretary  of  the  Department  in 
which  the  expenditure  has  been  incurred." 

This,  with  the  above,  would  seem  to  comprise  all  the  legis- 
lation in  force  (excluding,  of  course,  any  acts  that  may  have 
been  passed  by  Congress  conferring  power  to  settle  particular 
cases)  from  which  authority  in  the  Auditor  and  Comptroller 
to  settle  claims  against  the  government  may  be  derived,  and 
fix)m  which  authority  must  be  derived  to  enable  those  officers 
to  take  jurisdiction  in  the  present  case. 

But  of  the  legislation  just  referred  to  it  is  only  material, 
in  this  connection,  to  consider  the  first  clause  of  the  provision 
quoted  above  from  section  227  of  the  Revised  Statutes,  viz : 
"The  Third  Auditor  shall  receive  and  examine  all  accounts 
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relative  to  the  subsistence  of  the  Army,  the  Quartermaster's 
Department,  and  generally  all  accounts  of  the  War  Depart- 
ment other  than  those  provided  for ;  "  for  the  question  of  juris- 
diction involved  in  the  matter  in  hand  depends  uiH>n  whether 
that  clause  confers  authority  to  liquidate  and  settle  a  claim 
for  compensation  for  damage  by  the  loss  of  property  founded 
on  a  breach  of  contract  with  the  Quartermaster's  Depart- 
ment— the  agreement  in  this  case  pertaining  to  that  branch 
of  the  War  Department,  and  the  demand  of  claimant  resting 
on  an  alleged  breach  of  such  agreement. 

Are  claims  of  this  sort  comprehended  by  the  following  words 
in  the  clause  referred  to,  viz,  "accounts  relative  •  to  the 
♦  ♦  ♦  Quartermaster's  Department,''  or  "  accounts  of  the 
War  Department,"  within  the  meaning  and  intent  of  Congi'ess  f 
I  am  inclined  to  think  not.  That  this  language  was  not  meant 
to  include  such  claims  may  fairly  be  inferred  from  the  pres- 
ence of  anotlier  clause  in  the  same  section,  which  does  pro- 
vide lor  the  settlement  of  accounts  of  that  kind  to  a  limited 
extent,  by  way  of  correspondingly  enlarging,  as  it  were,  the 
authority  of  the  Auditor.  Thus,  in  the  next  following  clause^ 
it  is  made  the  duty  of  that  ofiScer  to  receive  and  examine 
{inter  aim)  "  all  accounts  for  com|>ensation  for  the  loss  of 
horses  and  equipments  of  officers  and  enlisted  men  in  the 
military  service  of  the  United  States,  and  for  the  loss  <rf 
horses  and  equipments,  or  of  steamboats,  and  all  other  means 
of  transportation  in  the  service  of  the  United  States  by  con- 
tract or  impressment." 

The  accounts  designated  in  this  clause  are  accounts  for 
damage  by  the  loss  of  the  property  described,  as  will  be  seen 
on  reference  to  sections  3482  and  3433  of  the  Bevised  Stat- 
utes, which  authorize  the  allowance  thereof  in  the  cases  and 
under  the  circumstances  therein  mentioned.  They  are,  more- 
over, accounts  for  damage  so  sustained  arising  in  the  *War 
Department,  and  if  the  first  clause  of  section  277,  by  virtue 
of  the  generality  of  the  language  mentioned,  extended  to  ac 
counts  of  that  character  (L  a.,  to  accounts  for  damages  aris- 
ing in  the  War  Department),  these  same  accounts  would 
clearly  fall  within  the  scope  of  that  clause,  aiid  thus  the  next 
clause^  in  so  fkr  as  it  authorizes  the  settlement  thereof,  would 
be  unnecessary.    But  we  are  not  to  regard  any  part  of  a 
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statate  as  useless,  when  taken  in  connection  with  other  parrts 
of  the  statnte,  if  it  can  be  made  to  harmonize  with  such  other 
parts  so  as  to  give  it  a  sensible  and  intelligent  effect.  By 
viewing  the  first  clause  spoken  of,  then,  as  not  extending  to 
claims  or  accounts  for  damages  arising  in  the  Quartermaster's 
Department  or  in  the  War  Department,  the  necessity  for  in- 
troducing the  provision  in  the  second  clause  spoken  of,  to 
enable  the  Auditor  to  entertain  the  particular  classes  of  ac- 
counts of  that  character  there  designated — in  other  woi'ds, 
the  utility  of  such  i)rovi8ion — is  very  manifest. 

From  this  examination  of  the  sources  of  the  jurisdiction  of 
the  aecounting  officers,  to  wit,  the  statutory  provisions  giving 
them  authority  to  settle  accounts,  I  cannot  avoid  the  conclu- 
sion that  it  does  not  extend  to  the  liquidation  and  settlement 
of  any  claims  or  accounts  for  compensation  for  damages 
(whether  the  damages  were  sustained  by  the  loss  of  property 
or  otherwise)  arising  in  the  War  Department,  other  than 
such  claims  or  accounts  of  that  character  as  are  specifically 
mentioned  in  those  i>rovisions;  a  conclusion  which,  I  may 
add,  accords  with  the  views  expressed  by  several  of  my 
learned  predecess^ors  in  office  who  had  occasion  to  examine 
the  same  subject  in  connection  with  statutory  provisions  of 
like  import.  (See  opinion  of  Attorney-General  Nelson  of 
May  29,  1844,  4  Opin.,  3275  opinion  of  Attorney-General 
Gushing  of  June  7, 1854,  6  Oi)in.,  516;  also,  an  opinion  of 
Attorney-General  Williams  of  April  6, 1872.) 

That  conclusion  is,  in  my  judgment,  decisive  upon  the  point 
of  jurisdietion  involved  in  the  case  now  before  me.  Tlie 
claim  here  is  plainly  not  within  any  of  the  statutory  provis- 
ions adverted  to  which  authorize  the  settlement  by  the  Aud- 
itor of  accounts  for  compensation  for  damage  in  cases  therein 
specifically  designated ;  and  as,  from  its  character — ^being  a 
claim  for  damage  by  the  loss  of  property  consequent  upon  an 
alleged  breach  of  contract — the  more  general  provisions  con- 
ferring authority  ujion  that  officer  to  receive  and  examine  ^'all 
accounts  relative  to  the  Quartermaster's  Department,"  or  "all 
accounts  of  the  War  Department,"  &c.,  do  not  appear  to 
apply  thereto,  the  result  at  which  I  arrive  is  that  the  account- 
ing officers  of  the  Treasury  have  no  jiower  to  adjust  or  set 
tie  it. 
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This  seems  to  render  unneeessarj  any  consideration  of 
so  much  of  your  question  as  relates  to  the  liability  of  the 
United  States  for  damage  or  los^  sustained  by  the  claimant 
in  the  manner  alleged,  and  I  accordingly  express  no  opinion 
thereon. 

The  papers  which  accompanied  your  letter  are  returned 

herewith. 

I  have  the  honor  to  be,  very  resi)ectfully, 

;       EDWARDS  PIERREPONT. 
Hon.  W.  \V.  Belknap, 

Secretary  of  War. 


DISPOSITION  OF  FEES  COLLECTED  FROM  VESSELS. 

In  view  of  the  absence  of  anything  in  the  Revised  Statutes  indicative  of 
an  intent  to  change  the  pnrpose  for  which  the  fees  enumerated  in 
section  4381  were  originally  established,  or  to  introduce  a  new  rale 
of  distribution :  Held  that^  notwithstanding  the  revisal  omits  the  pro- 
vision of  the  act  of  1793  regalating  the  distribution  of  such  fees,  they 
should  be  distributed,  as  they  have  heretofore  been,  under  the  rule 
prescribed  by  that  act. 

Department  of  Justice, 

September  11, 1875. 

Sir  :  In  your  letter  of  the  28th  ultimo  you  submit  for  my 
consideration  the  question,  "Whether  the  fees  provided  for  in 
section  4381  of  the  Bevised  Statutes  should  be  paid  into  the 
Treasury  for  the  use  of  the  Government,  or  be  distributed  as 
directed  in  section  34  of  the  act  of  February  18, 1793,  chap. 
8;"  observing  in  this  connection  that  that  part  of  the  last- 
cited  section  which  relates  to  the  distribution  of  those  fees 
appears  to  have  been  omitted  from  the  Bevised  Statutes. 

I  am  of  the  opinion  that,  notwithstanding  the  omission  re- 
ferred to,  the  fees  should  not  be  paid  into  the  Treasury,  but 
be  distributed,  as  they  have  heretofore  been,  under  the  rule 
originally  prescribed. 

When  the  customs  service  was  first  created  by  Congress, 
the  only  provision  made  for  the  comx)ensation  of  the  principal 
officers  (the  collector,  naval  officer,  and  surveyor)  was  the 
allowance  of  certain  commissions  and  fees,  among  which  were 
included  the  fees  in  question ;  and  from  that  time  down  to 
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the  present,  the  fees  and  commissions  received  by  them  (ex- 
cepting those  officers  whose  compensation  is  regulated  by  the 
act  of  June  22,  1874,  chap.  391)  have  constituted  their  chief 
source  of  compensation.  I  perceive  nothing  in  the  Kevised 
Statutes  which  indicates  an  intent  to  change  the  purpose  for 
which  the  fees  enumerated  in  section  4381  were  established 
in  the  beginning.  As  already  intimated,  they  were  then 
authorized  to  be  collected  solely  with  a  view  to  the  compen- 
sation of  the  customs  officers ;  and  for  anything  that  appears 
they  are  still  authorized  to  he  collected  with  a  \iew  to  the 
same  end. 

This  being  the  case,  the  omission  of  the  provision  for  dis- 
tributing those  fees  could  only  be  of  importance  in  so  far  as 
it  might  be  taken  to  signify  a  design  on  the  part  of  Congress 
to  introduce  a  new  scheme  of  distribution.  But  in  the  ab- 
sence of  any  express  enactment  on  the  subject,  it  may  reason- 
ably be  assumed,  I  think,  that  there  was  no  such  design,  that 
the  omission  was  casual  or  inadvertent,  and  that  the  rule  of 
distribution  was  meant  to  remain  as  it  had  theretofore  been. 

The  papers  which  accompanied  your  letter  are  herewith 
returned. 

I  have  the  honor  to  be,  very  respectfully, 

EDWAKDS  PIERREPONT. 

Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasxiry. 

Note. — By  the  act  of  February  27,  1877,  chap.  69,  entitled  '*An  act  to 
perfect  the  revision  of  the  statutes  of  the  United  States,"  &c.,  the  omission 
of  the  provision  for  distribution  of  the  fees  referred  to  in  the  foregoing 
opinion  was  supplied. 


PAYMENT  TO  ROBERT  B.  LACEY. 

Under  the  provision  in  the  act  of  March  3,  1875,  chap.  131,  which  reads, 
"To  enable  the  Secretary  of  the  Treasury  to  pay  Robert  B.  Lacey, 
late  captain  and  quartermaster,"  a  certain  sum,  ''  as  the  amount  due 
him  as  arrearages  of  pay  while  on  duty  and  prior  to  his  final  dis- 
charge/' the  settlement  should  take  the  course  appropriate  to  an  ac- 
connt  accming  in  the  Treasury  Department,  and  payment  be  made  by 
the  Secretary  of  the  Treasury  without  a  requisition  from  the  Secretary 
of  War. 
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Department  of  Justice, 

September  16,  1875. 

Sir  :  I  have  considered  the  questions  submitted  to  me  in 
ydur  letter  of  the  30tlx  ultimo,  arising  upon  a  provision  in  tbe 
deficiency  appropriation  act  of  March  3,  1875,  chap.  131^ 
which  rea<l8  thus:  "To  enable  the  Secretary  of  the  Treasury 
to  pay  Bobert  B.  Lacey,  late  captain  and  assistant  quarter- 
master of  volunteers,  the  sum  ot  $1,043.91,  being  the  amount 
allowed  him  by  the  Second  Comptroller,  and  certified  to  the 
Secretary  of  the  Treasury,  as  the  amount  due  him  as  arrear- 
ages of  pay  while  on  duty  and  prior  to  his  final  discharge." 

The  point  on  which  doubt  exists  appears  to  be,  whether 
payment  to  Mr.  Lacey  should  be  made  by  the  Secretary  of 
the  Treasury  only  after  a  requisition  shall  have  been  issued 
by  the  Secretary  of  War,  or  whether  payment  should  be 
made  without  the  previous  issue  of  such  requisition.  The 
answer  to  this  involves  one  of  the  following  consequences  of 
a  purely  administrative  character.  In  the  former  case  the 
matter  would  take  the  course  of  settlement  appropriate  to  an 
account  pertaining  to  the  War  Department;  in  the  latter,  it 
would  take  the  course  appropriate  to  an  account  accruing  in 
the  Treasury  Department. 

If  the  answer  to  the  above  question  depended  on  the  sub- 
ject-matter of  the  claim  upon  which  Congress  acted,  perhaps 
the  first-mentioned  course  would  be  proper  here.  But  I 
think  it  depends  wholly  on  the  specific  directions  given  in 
the  statute  as  to  the  mode  of  payment,  and  that  the  subject- 
matter  of  the  claim  is  unimportant.  Congress  having  itself 
passed  upon  the  merits  of  the  claim,  and  made  an  appropria. 
tion  to  satisfy  the  same,  has  seen  fit  to  provide  for  making 
the  payment  in  a  special  manner;  i.  e.,  not  according  to  the 
ordinary  way,  which,  looking  to  the  subject-matter  of  the 
claim,  would  be  through  the  agency  of  the  Secretary  of  Wa^r. 
Hence  the  general  provisions  of  law  relating  to  the  settlement 
or  payment  of  claims  originating  in  the  War  Department,  to 
w^hich  you  refer,  do  not  apply. 

The  statute  in  question  devolves  the  duty  of  paying  Mr. 
Lacey  upon  the  Secretary  of  the  Treasury.  The  effect  of 
this  provision  is,  I  conceive,  precisely  the  same  as  it  would 
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be  if  the  original  claim  had  accrued  elsewhere  than  in  the 
War  Department ;  and,  viewing  it  in  this  light,  I  am  of  the 
opinion  that  payment  should  be  made  by  you  without  a  requi- 
sition from  the  Secretary  of  War,  and  that,  consequently,  the 
last-lhentioned  course  of  settlement  is  the  proper  one  in  tl(is 
case. 

I  return  herewith  the  papers  which  accompanied  your 
letter. 

I  have  the  honor  to  be,  very  respectfully, 

EDWARDS  PIEEREPONT.- 
Hon,  B.  H.  Bristow, 

Secretary  of  the  Treasury, 


LANDS  AT  MOUTH  OF  SAGINAW  RIVER. 

The  right  of  the  United  States,  as  owner  of  lot  3,  in  section  3,  township  14 
north,  range  5  east,  at  the  mouth  of  Saginaw  River,  Michigan,  to  its 
proportion  of  the  a<yoining  soil  that  has  appeared  above  the  surface 
of  the  river  since  1839  is  the  same,  whether  such  appearance  is  owing 
to  aUavial  deposits  or  to  a  recession  of  the  water. 

Rules  suggested  for  determining  the  extent  and  boundaries  of  that  por- 
tion of  said  soil  which  belongs  to  the  United  States  as  owner  of  said  lot. 

Proprietoi'ship  of  the  adjacent  lots  is  not  necessary,  nor  Is  any  permission 
from  riparian  proprietors  required,  to  give  the  United  States  a  right 
to  erect  range  lights  in  the  waters  of  Saginaw  Hiver ;  this  is  a  matter 
between  the  United  States  and  the  State,  and  not  one  that  concerns 
the  shore  owners. 

Department  of  Justice, 

Septeiuber  20,  1875. 

Sir  :  In  reply  to  the  questions  propounded  relative  to  the 
righta  of  the  United  States  as  proprietor  of  lot  number  3,  in 
section  3,  township  14  north,  of  range  5  east,  at  the  mouth  of 
Saginaw  River,  Michigan,  I; have  the  honor  to  say : 

First.  That  the  right  of  the  United  States  to  its  proportion 
of  soil  that  has  appeared  above  the  surface  since  1839  is  not 
affected  by  the  question  whether  it  has  arisen  from  gradual 
accretions  to  the  soil  by  alluvial  deposits  or  from  a  recession 
of  the  water,  the  rights  by  alluvion  and  dereliction  being  the 
same. 
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What  each  proprietor's  right  to  the  newly-acquired  lands  is 
must  be  ascertained  by  determining  what  the  river  boundary 
was  at  the  time  lots  3  and  4  began  to  be  held  by  several 
titles.  WhichcA^er  lot  was  fir^t  conveyed,  its  owner  b^gan, 
from  that  moment,  to  have  a  claim  adverse  to  the  United 
States  to  a  share  of  all  subsequent  accretions. 

Under  the  deed,  as  its  language  is  quoted,  the  southeasterly 
boundary  (upon  land)  extended  to  the  bank  of  the  Saginaw 
River  as  it  then  was,  whether  this  point  was  forty-three 
chains  or  at  a  greater  or  less  distance  from  the  starting-point 
of  that  line. 

"The  Saginaw  Eiver"  was  the  monument  named  in  the 
jdeed.  This  will  control  the  course  and  distance  given.  But 
it  is  by  the  monument  a^  it  then  stood  that  we  are  to  be 
guided.  If  from  any  cause,  natural  or  artificial,  it  ha«  since 
been  removed,  our  first  effort  must  be  to  ascertain  what  waA 
its  true  location  when  that  deed  was  delivered,  in  order  to 
know  the  terminal  point  of  this  boundary.  Accretions  prior 
to  that  time,  and  subsequent  to  the  grant  of  one  of  these 
lots,  might  possibly  deflect  the  course  of  the  line  from  that 
indicated  as  it  approached  the  river;  but  it  is  not  probable 
that  this  cause  operated  to  make  any  material  difference  in 
the  direction  or  termination  of  this  line.  The  river  may  have 
then  flowed  so  as  to  be  tangent  to  the  southeasterly  boundary 
line,  as  delineated  upon  the  plat  at  one  or  the  other  of  the 
riparian  points  indicated  by  the  lines  there  drawn,  or  at  some 
point  between  them.  Indeed,  some  intermediate  point  seems 
more  likely  to  be  correct;  for  it  is  not  apparent  how  a  reser- 
vation or  conveyance  of  the  whole  or  a  i)art  of  lot  No.  3 
could  carry  any  part  of  lot  No.  4.  It  clearly  could  not  if 
owned  by  a  different  proprietor. 

The  letter  of  Major  Hain  s  to  you  speaks  of  a  reservation  of  the 
lot  by  the  United  States  in  1839,  while  the  other  communica- 
tions mention  it  as  conveyed  to  the  United  States  by  some 
grantor,  w-hose  language  is  quoted. 

Where  the  true  riparian  termination  of  the  southeasterly 
boundary  was  and  is  depends  upon  facts  thus  left  uncertain. 
If  the  United  States  reserved  lot  No.  3  only,  or  if  that  (or  a 
part  of  it)  was  conveyed  eo  nomine  to  the  United  States 
(•another  person  owning  lot  No.  4),  it  is  evident  that  the 
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soatheasterly  boundary  line  could  not  cross  that  which 
divides  lots  3  and  4.  As  the  monument  must  govern  course 
as  well  as  distance,  the  lot  line  would  have  to  be  followed 
from  the  point  of  intersection  "to  the  Saginaw  Eiver."  But 
if  land  within  eertahi  boundaries  was  either  reserved  or  con- 
veyed, without  mention  of  lots  (or  of  lot  lines),  then  the 
course  indicated  would  have  to  be  followed  till  the  Saginaw 
River  was  reached,  provided  the  grantor  owned  all  the  land 
the  line  thus  protracted  would  traverse. 

This  is  all  matter  of /ocf,  to  be  ascertained  by  examination 
of  deeds  and  papers,  and  by  inquiry  of  persons  who  know 
where  the  Saginaw  Eiver  then  flowed. 

To  determine  what  of  the  accretion  (or  dereliction)  belongs 
ifi  the  United  States,  the  ancient  line  (say,  in  this  instance* 
tfiat  which  existed  when  there  was  first  adifferent  ownership 
of  these  lots)  upon  the  river  miist  be  measured,  and  it  must 
he  ascertained  how  many  feet  each  proprietor  owned  upon 
this  line;  then  divide  the  newly-fonned  river  line  into  equal 
parts  and  appropriate  to  each  proprietor  as  many  of  these 
parts  as  he  owned  on  the  old  line,  as  is  stated  in  the  letter 
of  the  United  States  district  attorney  to  General  Weitzel,  and 
in  the  opinion  from  which  he  quotes,  subject  to  the  modification 
there  mentioned  as  to  the  measurement  of  sharp  projections 
and  indentions  (such  as  appear  to  be  part  of  the  shore  of  lot 
No.  4),  in  which  case  the  general  available  line  on  the  river 
ought  to  be  taken. 

The  purpose  is  to  give  to  each  proprietor  a  length  on  the 
new  water  line  proportioned  to  his  length  on  the  old  water 
line,  whether  the  one  be  longer  or  shorter  than  the  other. 

It  will  tlius  be  seen  that  the  point  from  which  the  riparian 
line  should  now  be  drawn  depends  upon  a  division  of  the 
acquired  land,  and  may  thus  be  brought  either  south  or  north 
of  the  place  at  which  the  southeasterly  boundary  line  (if  pro- 
tracted uj)on  the  course  given,  or  as  a  continuation  of  the 
division  line  of  lots)  would  touch  the  river. 

By  a  division  of  the  alluvion  in  the  manner  above  stated, 

the  point  where  the  present  southeasterly  boundary  reaches 

the  river  is  to  be  ascertained;  and  from  this  point,  when  thus 

found,  the  riparian  line  extends,  as  near  as  may  be,  perpen- 

4p 
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dicularly  to  the  course  of  the  stream  there,  without  reference 
to  the  direction  of  the  boundary  lines  on  shore. 

Second.  In  reply  to  the  second  question,  I  would  respect- 
ftiUy  submit  that,  in  my  judgment,  the  United  States  have  the 
right  to  erect  range  lights  in  the  waters  of  the  Saginaw 
River  without  reference  to  the  ownership  of  the  adjacent 
lots  or  any  x)6rmission  from  rix>arian  proprietors. 

If  this  be  so,  any  effort  to  ascertain  riparian  lines  is  need- 
less, since  these  can  only  become  important  in  case  of  the 
erection  of  wharves,  &c.,  along  the  shore. 

As  ai)pears  in  the  cases  cited  by  the  district  attorney,  the 
title  to  lands  once  owned  by  the  United  States,  bordering 
upon  a  navigable  river,  stops  at  the  stream*. 

The  riparian  owner  has  no  right,  then,  except  that  of 
wharfage,  &c.,  which  belongs  to  one  owning  lands  adjoining 
a  river  in  which  the  tide  ebbs  and  flows. 

The  State  of  Michigan  has  a  right  of  eminent  domain  over 
the  soil  under  its  navigable  rivers,  and  it  has  been  held  that 
this  soil  was  not  at  all  granted  to  the  United  States,  but 
reserved  to  the  State;  but  the  latest  decisions  of  the  supreme 
tribunal  reiterate  that  the  State  sovereignty  over  the  beds  of 
navigable  streams  is  only  for  municipal  purposes;  never  to  be 
so  used  as  to  aflfect  the  exercise  of  any  national  right  of  emi- 
nent domain  or  jurisdiction. 

To  amount  to  an  exercise  of  this  national  right  of  eminenj; 
domain  might  require  some  unequivocal  expression  of  such  a 
purpose,  like  a  law  expresslj"  authorizing  the  placing  of  range 
lights  at  the  entrance  of  Saginaw  River;  and  not  the  mere 
passage  of  an  act  to  appropriate  a  certain  sum  for  the  im- 
provement of  that  river,  which  .it  was  proposed  thus  to  ex- 
pend. 

At  all  events,  this  is  a  question  between  the  Federal  Gov- 
emmeut  and  that  of  Michigan,  and  not  one  that  concerns  the 
shore-owners. 

Very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 

Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 
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CUSTOMS  DUTIES. 

Velvet  aDd  ready-made  clotbiug,  iu  which  silk  is  the  component  material 
of  chief  value,  but  containing  cotton,  flax,  wool,  or  worsted  to  the  extent 
of  25  per  cent,  or  over  in  value,  are  dutiable  at  60  per  cent,  ad  valorem. 

Provisions  of  schedule  H  in  section  2504  Revised  Statutes,  and  of  section  1 
in  the  act  of  Febroary  8, 1875,  chap.  36,  considered  and  construed  with 
reference  to  the  duty  upon  the  articles  above  described, 

Departbcent  op  Justice, 

September  27, 1875. 

Sir  :  In  yours  of  the  24th  instant  you  call  attention  to  the 
provisions  of  the  customs  duties  acts  upon  articles  made  of 
silk  (Rev.  St«»t.,  sec.  2504,  schedule  H ;  act  of  1875,  chap.  36,. 
sec,  1),  j^d  ask  an  expression  of  my  views  "  whether  velvet 
and  ready-made  clothingy  in  each  of  which  silk  is  the  compo- 
nent material  of  chief  value,  but  containing  cotton,  flax,  wool, 
or  worsted  to  the  extent  of  25  per  cent,  or  over  in  value,"  are 
dutiable  at  60  per  cent,  ad  valorem^  or  at  50  pef  cent,  ad  vor 
lorem. 

The  proviso  to  the  first  section  of  the  act  of  1875  (above) 
expressly  excludes  from  its  operation  all  articles  of  Hlk  con- 
taining cotton,  &c.,  to  the  extent  mentioned  as  characterizing 
the  articles  in  question. 

We  are,  therefore,  remitted  to  a  consideration  of  the  law  as 
it  stood  before,  which  law  is  contained  in  schedule  H,  men- 
tioned above. 

The  sixth  and  seventh  paragraphs  of  that  schedule,  respect- 
ively, impose  a  duty  of  60  per  cent,  ad  valorem  upon  "vel- 
vets" and  "ready-made  clothing"  ofiohich  silk  is  a  component 
material  of  chief  value.  Inasmuch  as  these  articles  remain 
*< otherwise  provided  for"  than  in  the  last  paragraph  of  that 
schedule,  the  latter  has  no  application  to  them. 

The  result  is  that  the  rate  of  tax  upon  the  above  velvets  and 
ready-m^ade  clothing  19  the  same  as  if  they  had  been  included 
in  the  act  of  1875.  But  such  rate  is  not  because  of  such  act, 
but  because  of  the  previously  existing  x)olicy  as  to  them,  for 
the  continuance  of  which  Congress  has  expressly  provided. 
If  Congress  had  enacted  in  the  proviso  to  the  first  section  of 
the  act  of  1875  "that  this  rate  shall  not  apply,"  &c.,  a  diffi- 
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culty  might  have  been  suggested  that  does  not  now  exist. 
But  even  then  it  would  probably  have  been  held  that  what 
was  meant  thereby  was  "that,  ho  far  as-  this  <ict  goes^  this  rule 
4shall  not  apply,"  &c.,  thus  leaving  such  rate  to  be  fixed  by 
any  other  act  applicable  thereto. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attomey-Gefieral, 
The  Secretary  of  the  Treasury. 


LICENSE  AND  ENROLLMENT  OF  CANAL-BOATS. 

Under  section  4371  Revised  Statutes,  and  the  act  of  April  18,  1874,  chap. 
110,  vessels  usually  called  canal-boats,  of  more  than  five  tons  burden, 
trading  from  place  to  place  in  a  district,  or  betiveen  different  districts, 
on  navigable  waters  of  the  United  States  (except  such  as  are  provided 
with  sails  or  propelling  machinery'  of  their  own  adapt-ed  to  lake  or  coast- 
wise navigation,  and  also  such  as  are  employed  in  trade  with  the  Can- 
adas),  are  exempt  from  license  or  enrollment  as  well  where  in  the  trade 
in  which  they  are  engaged  tliey  do  not  enter  a  canal  of  a  State,  as  where 
their  voyages  are  partly  on  such  navigable  waters  and  i)artly  on  a  State 
canal. 

The  act  of  1874  does  not  contemplate  ho&ts  employed  exclusively  on  the 
'* internal  waters"  of  a  State  where  the  same  are  not  also  navigable 
waters  of  the  United  States,  nor  boats  employed  exclusively  on  the 
**  canals  of  a  State."  It  coutemi)late8  boats  which  are  employed  on 
navigable  watei's  of  the  United  States  as  well  as  on  the  canals  or  inter- 
nal waters  of  a  State. 

The  rule  as  to  exemption  from  enrollment  or  license  provided  by  that  act 
is  not  confined  in  its .  operation  to  waters  within  the  interior  of  each 
State,  but  extends  to  any  waters  coming  under  the  denomination  of 
navigable  waters  of  the  United  States,  irrespective  of  their  geographi- 
cal location. 

Department  of  Justice, 

•  October  19, 1875. 
Sir:  I  have  considered  the  following  question,  submitted 
to  me  by  Hon.  C.  F.  Buruham,  Acting  Secretary  of  the 
Treasury,  on  the  23d  of  August  last,  in  a  letter  of  that  date, 
namely:  "Whether  under  section  4371  Revised  Statutes, 
and  the  act  of  April  18, 1874,  amending  the  coasting  act  of 
February  18, 1793,  vessels  usually  called  canal-boats,  of  more 
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than  five  tons  burden,  are  required,  like  other  vessels,  to  be 
documented  as  vessels  of  the  United  States,  if  found  trading 
from  place  to  place  in  a  district,  or  between  different  districts, 
on  navigable  waters  of  the  United  States,  provided,  first,  that 
such  canal-boats  do  not  enter  a  canal ;  or,  second,  that  they 
trade  in  such  a  manner  that  the  voyage  is  partly  on  a  canal 
and  partly  on  navigable  waters  of  the  United  States.'^ 

The  meaning  and  efiect  of  the  act  of  April  18, 1874,  cited 
above,  in  regard  to  the  licensing  of  canal-boats,  are  more 
easily  apprehended,  and  at  the  same  time  more  correctly  un* 
derstood,  by  keeping  in  view  the  circumstances  or  conditions 
under  which  such  boats  were  previously  required  by  law  to  be 
licensed. 

It  has  been  held  by  the  Supreme  Court  of  the  United 
States  that  the  acts  of  Congress  for  the  enrollment  and 
license  of  vessels  "only  require  such  enrollment  and  license 
for  vessels  employed  upon  the  navigiMe  waters  of  the  United 
States.^  (See  the  ca«e  of  The  Montello,  11  Wall.,  411.)  And 
in  the  case  just  referred  to  the  court  observed  "  that  if  a 
river  ip  not  of  itself  a  highway  for  commerce  with  other  States 
or  foreign  countries,  or  does  not  form  such  highway  by  its 
connection  with  other  waters,  and  is  only  navigable  between 
different  places  within  the  State,  then  it  is  not  a  navigable 
water  of  the  United  States,  but  only  a  navigable  water  of  a 
State,"  and  those  acts  have  no  application. 

The  same  court  has  also  held  that  though  the  limitation  of 
the  iK)wer  of  Congress  over  commerce  among  the  several 
States,  with  foreign  nations,  and  with  the  Indian  tribes^ 
necessarily  excludes  ^m  Federal  control  all  that  commerce 
which  is  carried  on  entirely  within  the  limits  of  a  State  and 
which  does  not  extend  to  or  affect  other  States,  yet  that 
where  a  vessel  plying  exclusively  between  places  in  the  same- 
State  and  only  on  the  internal  waters  thereof  (the  same  being 
also  navigable  waters  of  the  United  States),  is  employed  in 
transporting  merchandise  of  which  a  portion  is  destined  to 
places  in  other  States  *or  came  from  places  without 'the  State, 
such  vessel  is  engaged  in  commerce  between  the  States,  and 
is  subject  to  the  enrollment  and  license  laws  of  Congress? 
though  she  may  not  be  running  in  connection  with,  or  in- 
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continuation  of,  any  line  of  vessels  or  railway  leading  to  other 
States.    (See  the  case  of  The  Daniel  Ball,  10  WaU,,  557.) 

From  these  authoritative  decisions  touching  the  applica- 
tion of  the  enrollment  and  license  laws  of  Congress  to  vessels 
engaged  in  commerce  it  is  very  clear  that,  before  the  act  of 
April  18, 1874,  canal-boats  came  under  the  oi)eratiou  of  those 
laws  (there  being  no  exemption  in  their  favor  of  which  I  am 
aware  prior  to  that  act)  when  such  boats  were  employed,  (1) 
on  navigable  waters  of  the  States,  (2)  as  instruments  of  inter- 
State  or  foreign  commerce,  though  plying  between  places  and 
on  waters  wholly  within  the  limits  of  a  single  State.  On  the 
other  hand,  such  boats  were  not  afiected  by  those  laws  if  em- 
ployed exclusively  on  the  canals  constructed  by  any  State, 
since  these  cannot,  as  it  would  seem,  be  deemed  na\igable 
waters  of  the  United  States  (see  Veazie  vs.  Moore^  14  How., 
575)  5  nor  if  employed  exclusively  on  the  internal  waters  (t.  6., 
on  waters  entirely  within  the  territorial  limits)  of  a  State, 
unless  these  waters  ai-e  also  navigable  waters  of  the  United 
States;  nor  if  employed  exclusively  within  the  territorial  lim- 
its of  a  State,  though  on  navigable  waters  of  the  United 
States,  unless  they  were  engaged  in  commerce  between  the 
States  or  with  foreign  nations. 

Eecurring  now  to  the  act  of  April  18,  1874,  I  find  that  it 
provides  as  follows :  "  That  the  act  to  which  this  is  a  supple- 
ment shall  not  be  so  construed  as  to  extend  the  provisions  of 
the  said  act  to  canal-boats,  or  boats  employed  on  the  internal 
waters  or  canals  of  any  State;  and  all  such  boats,  excepting 
only  such  as  are  provided  with  sails  or  propelling  machinery 
of  their  own,  adapted  to  lake  or  coastwise  navigation,  and 
excepting  such  as  are  employed  in  trade  with  the  Ganadas, 
shall  be  exempt  from  the  provisions  of  the  said  act  and  from 
the  payment  of  all  customs  and  other  fees  under  any  act  of 
Congress." 

It  has  already  been  shown  that  the  statutory  provisions 
referred  to  in  this  act,  according  to  the  construction  thereto- 
fore placed  upon  them  by  the  Supreme  Court,  did  not  apply 
to  canal  or  other  boats  when  employed  exclusively  on  the 
''  internal  waters "  of  a  State  where  the  same  are  not  also 
navigable  waters  of  the  United  States,  nor  to  such  boats 
when  employed  exclusively  on  the  "  canals  of  any  State,"  as 
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these  are  not  navigable  waters  of  the  United  States.  Hence 
boats  thus  employed  could  not  hav^been  within  the  contem- 
plation of  Congress  in  passing  the  act ;  for,  with  respect  to 
them,  the  act  has  nothing  to  ox)erate  upon.  The  boats  con- 
templated were  obviously  those  which  are  employed  on  na\i- 
gable  waters  of  the  United  States  as  well  as  on  the  canals  or 
internal  waters  of  a  State.  But  since  their  employment  in 
inter-State  or  foreign  commerce  on  the  navigable  waters  of 
the  United  States  was  that  alone  which  rendered  them  sub- 
ject to  the  enrollment  and  license  laws,  this  employment,  it  is 
conceived,  was  alone  meant  by  Congress  to  be  essential  to 
bring  them  within  the  act ;  as  it  must  have  been  a  matter  of 
indifference  to  that  body  whether  a  canal  or  other  boat  en- 
gaged in  such  na\igation  was  or  was  not  also  employed  on  a 
canal  of  any  State  or  ou  waters  thereof  which  are  not  navi- 
gable waters  of  the  United  States. 

I  incline,  therefore,  to  the  view  that  a  boat  answering  to 
the  description  of  a  canal-boat,  not  falUng  under  either  of  the 
exceptions  contained  in  the  second  clause  of  the  act,  and 
which  is  employed  on  navigable  icaters  of  the  United  States, 
comes  within  the  act  as  well  where,  in  tlie  trade  in  which  it 
is  engaged,  it  may  never  enter  a  canal  of  any  State,  as  where 
its  voyages  are  partly  on  such  navigable  waters  and  partly 
on  a  State  canal. 

Furthermore,  it  seems  to  me  that  tliere  is  no  restriction  as 
to  the  locality  of  these  waters ;  that  is  to  say,  whether  they 
lie  within  the  interior  of  a  State  or  exterior  thereto.  This  is 
apparent  from  the  exceptions  introduced  in  the  second  clause 
of  the  act,  which  except  from  its  benefits  such  boats  as  are 
provided  with  "  sails  or  propelling  machinery  of  their  own 
adapted  to  lake  or  coastwise  navigation,^  and  such  boats  as 
are  "employed  in  trad^  toith  the  Canadas.^  The  reference  to 
lake  and  coastwise  navigation  in  the  one  case,  and  the  par- 
ticular trade  mentioned  in  the  other,  show,  I  think,  that  the 
rviU  as  to  exemption  from  enrollment  and  license  provided 
by  the  act  was  not  intended  to  be  limited  in  its  operation 

to  waters  within  the  interior  of  each  State,  but  was  designed 
to  extend  generally  to  any  waters  coming  under  the  denomi- 
nation of  navigable  waters  of  the  United  States,  irrespective 
of  their  geographical  location. 
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Accordingly,  to  the  question  submitted  to  me  wliicli  is 
stated  in  the  beginning  of  this  communication,  I  give  a  nega- 
tive answer.  • 

I  have  the  honor  to  be,  very  respectfully, 

EDWARDS  PIERREPONT. 
Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 


DISTRICT  OF  COLUMBIA  3.65  BONDS. 

The  faith  of  the  United  States  is,  by  section  7  of  the  acjt  of  June  20,  1874, 
chap.  337,  and  the  amendatory  act  of  February  20,  1875,  chap.  94, 
pledged  for  the  payment  of  the  interest  and  piT.ncii)al  of  the  bouds 
known  as  the  3.65  District  of  Columbia  bonds. 

Depart^eent  OF  Justice, 

October  22, 1875. 

Sir  :  The  question  submitted  by  the  President  to  the  At- 
torney-General is  whether  "  the  faith  of  the  United  States 
is  pledged  to  provide  for  the  payment  of  the  interest  and 
principal  of  the  3.65  District  bonds." 

That  the  faith  of  the  United  States  is  so  x>ledged  I  have  no 
doubt  whatever,  and  I  respectfully  suggest  that  the  contrary 
opinions  which  have  been  given  by  some  eminently  respect- 
able lawyers  have  resulted  from  a  hasty  and  superficial  ex- 
amination of  the  question.  The  true  relation  which  the  Dis- 
trict of  Columbia  bears  to  the  Federal  Government  seems  to 
have  been  entirely  overlooked. 

Under  Article  I,  section  8,  clause  17,  of  the  Constitution, 
Congress  has  power  "to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district  (not  exceeding  ten  miles 
square)  as  may,  by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Government 
of  the  United  States,  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  legislature  of  the  State 
in  which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dock-yards,  and  other  needful  buildings." 

Section  1795,  Revised  Statutes  of  the  United  States,  pro- 
vides that  "All  that  part  of  the  territory  of  the  United  States 
included  within  the  present  limits  of  the  District  of  Columbia 
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shall  be  tlie  permanent  seat  of  Government  of  the  D^uited 
States." . 

Thus  Congress  has  supreme  legislative  power  over  the  Dis- 
trict of  Columbia,  a  power  which  has  never  been  delegated 
to  any  local  municipality.  Congress  exercises  direct,  exclu- 
sive, and  absolute  legislative  authority  over  the  District. 

Congress  fixes  the  rate  of  taxation,  declares  what  property 
shall  be  subject  to  or  exempt  from  taxes  in  the  District,  and 
prescribes  the  mode  of  assessment  and  the  enforcement  ot 
collection  of  the  taxes  imposed.  (See  the  act  of  Congress 
approved  March  3, 1875,  entitled  "An  act  for  the  support  of 
the  government  of  the  District  of  Columbia  for  the  fiscal 
year  ending  June  30,  1876,  and  for  other  puri)oses.'') 

The  Treasury  of  the  United  States  is  by  law  the  sole  de- 
pository of  the  taxes  and  revenues  of  the  District.  The  debt 
for  which  Congress  authorized  the  issue  of  these  bonds  was 
made  by  ofticers  of  the  United  States^  whom  the  President  had 
appointed  and  whom  the  Senate  had  confirmed,  and  the  debt 
was  contracted  chiefly  for  improving  the  streets,  avenues,. 
and  sewers  of  the  District,  which  are  the  exclusive  property 
of  the  United  States.  ( Van  J^ess  vs.  City  of  Washington^  4 
Peters,  232.) 

Had  there  been  no  specific  pledge  on  the  part  of  the  Gov- 
ernment, it  would  have  been  bound  upon  every  principle  of 
^^^}  g<H)d  /aith,  and  common  honesty  to  pay  the  interest  and 
principal  of  these  bonds.  The  debt  was  incurred  by  its  own 
officers,  the  money  borrowed  was  expended  for  the  improve- 
ment of  its  own  property,  under  its  own  direction. 

But  on  the  20th  of  June,  1874,  Congress  passexl  an  act 
which  provides  in  the  seventh  section  for  the  issue  of  the 
"  District  3.65  bonds,"  and,  to  leave  no  doubt  about  the  liabil- 
ity of  the  Government,  the  act  of  February  20,  1875,  was 
passed,  entitled  "An  act  to  amend  an  act  entitled  L\n  act  for 
the  government  of  the  District  of  Columbia,  and  for  other 
puri)oses,  approved  June  20, 1874.'-' 

"Sec.  7.  That  the  sinking-fund  commissioners  of  said 
District  are  hereby  continued;  and  it  shall  be  the  duty  of 
said  sinking-fund  commissioners  to  cause  bonds  of  the  Dis- 
trict of  Columbia  to  be  prepared  in  sums  of  fifty  and  five 
hundred  dollar?^,  bearing  date  August  first,  eighteen  hundred 
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and  seventy-four,  payable  fifty  years  after  date,  bearing  inter- 
est at  the  rate  of  three  and  sixty-five  one-hundredths  per 
centum  i)er  annum,  payable  semi-annually,  to  be  signed  by  the 
secretary  and  the  treasurer  of  said  sinking-fund  commission* 
ers  and  countersigned  by  the  comptroller  of  said  District,  and 
sealed  as  the  board  may  direct,  which  bonds  shall  be  exempt 
from  taxation  by  Federal,  State,  or  municipal  authority;  en- 
graved and  printed  at  the  expense  of  the  District  of  Colum- 
bia, and  in  form  not  inconsistent  herewith;  mid  the  faith  of 
the  United  States  is  hereby  pledged  that  the  United  States  willy 
by  proi>er  proportional  appropriatibns  as  contemplated  in  this 
act,  and  by  causing  to  be  levied  ui>()n  the  property  within  said 
District  such  taxes  as  will  do  so,  provide  the  revenues  necessary 
to  pay  the  interest  on  said  bonds  as  the  same  may  become  due  and 
payable,  and  create  a  sinJcingfund  for  the  payment  of  the  prin- 
dpal  thereof  at  maturity.  Said  bonds  shall  be  numbered  con- 
secutively and  registered  in  the  offline  of  the  comptroller  of 
said  District,  and  shall  also  be  registered  in  the  oflice  of  the 
Kegister  of  the  Treasury  of  the  United  States,  for  which  last- 
named  registration  the  Secretary  of  the  Treasury  shall  make 
such  provision  as  may  be  necessary ;  and  said  commissioners 
shall  use  all  necessary  means  for  the  prevention  of  any  un- 
authorized or  fraudulent  issue  of  any  such  bonds.  And  the 
said  sinking-fund  commissioners  are  hereby  authorized  to  ex- 
change said  bonds  at  par  for  like  sums  of  any  class  of  indebt- 
edness in  the  preceding  section  of  this  act  named,  including 
sewer  taxes  or  assessments  paid,  evidenced  by  certificates  of 
the  auditing  board  pro\ided  for  in  this  act." 

The  act  still  further  provides  that  ^^The  interest  of  all  said 
bonds  shall  be  payable  at  the  Treasury  of  the  United  States.^ 

Section  7  reads:  "And  the  faith  of  the  United  States  is 
hereby  pledged  that  the  United  States  will  #  ♦  • 
provide  the  revenues  necessary  to  pay  the  interest  on  said 
bonds  a>s  the  same  may  become  due  and  payable^  and  create  a 
sinking-fund  for  the  payment  of  the  principal  thereof  at  ma- 
turity,^ 

The  fact  that  the  act  points  out  the  means,  over  which  the 
United  States  has  the  absolute  power,  to  provide  the  reve- 
nues to  iieet  these  obligations  only  strengthens  the  pledge 
■of  faith  which  the  Government  give?. 
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It  was  never  yet  imagined  that  the  obligation  of  the  Grov- 
emment  was  relaxed  or  its  faith  less  securely  pledged  when 
it  obtained  loans  in  1842  and  subsequently,  and  pledged  the 
proceeds  of  public  lands  and  the  customs  revenues  to  secure 
the  payment  of  those  loai^s,  because  of  the  mention  of  those 
resources  of  the  nation. 

The  faith  of  the  United  States  is  clearly  pledged  to  the 
payment  of  the  interest  on  these  "3.65  District  bonds''  as  the 
same  falls  due,  and  to  the  payment  of  the  principal  of  the 
bonds  when  the  same  mature. 

There  is  no  way  short  of  the  shameless  violation  of  the 
clearest  principles  of  settled  law  and  honest  dealing  that  the 
Government  can  escape  from  the  full  payment  of  these  bonds. 

First.  The  United  States  themselves  contracted  the  debt 
for  which  the  bonds  were  given. 

Second.  The  United  States  used  the  money  or  labor  for 
which  these  bonds  were  given  to  improve  their  own  property. 

Third.  The  United  States  themselves  authorized  the  issue 
of  these  bonds  to  secure  their  own  debt. 

Fourth.  The  United  States,  by  specific  act  of  Congress, 
pledged  the  faith  of  the  nation  for  the  full  pa^Tuent  of  these 
bonds,  and  thus  induced  innocent  holders  to  take  the  same 
and  part  with  value. 

Fifth.  The  United  States,  to  give  additional  credit  to  these 
bonds,  pointed  out  the  very  ways  and  means  by  which  they 
woald  securely  provide  the  revenues  to  meet  the  interest  and 
principal ;  the  Government  having  absolute  control  over  the 
ways  and  means  suggested. 

Sixth.  The  United  States  still  further  added  to  its  pledge 
and  strengthened  confidence  in  its  plighted  faith  by  provid- 
ing in  the  same  act  of  February  20, 1875,  that  ^^the  interest  of 
all  said  hounds  shall  be  payable  at  the  Treasury  of  the  United 
States."^ 

If  the  faith  of  yie  United  States  is  not  pledged  to  the  pay- 
ment of  both  principal  and  interest  of  these  bonds  as  the 
same  mature,  then  the  United  States  have  never  pledged 
their  faith  for  any  debt. 

It  is  entirely  clear  that  if  any  individual  stood  in  the  same 
relation  towards  the  bondholders  which  the  United  States 
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now  holds,  he  could  be  forced  in  any  court  of  law  to  pay  the 
honest  holders  of  these  bonds. 

It  is  not  of  the  smallest  consequence  whether  you  treat  the 
United  States  as  guarantors  that  the  revenues  shall  be  raised 
in  a  particular  way  to  meet  the  bonds,  or  as  directly  responsi- 
ble to  the  holders.  If  the  United  States  are  considered  as* 
guarantors  of  the  revenues,  it  comes  to  the  same  thing ;  they 
agree  that  certain  means  under  their  absolute  control  shall 
be  employed  to  raise  the  necessary  revenue,  and  thus  pledge 
that  the  revenues  sMU  he  raised  ;  the  force  of  the  obligation 
is  thereby  increased. 

I  have  the  honor  to  remain,  your  very  obedient  servant, 

EDWARDS  PIERREPONT. 

The  Peesident. 


EFFECT  OF  PARDON. 

To  satisfy  the  requirement  of  the  statute  which  makes  "the  loyalty  of 
the  claimant-'  an  essential  element  in  a  claim  presented  under  the  act 
of  July  4,  1864,  chap.  240,  in  order  to  warrant  a  recommendation  for 
settlement  thereof,  proof  of  a  pardon  is  sufficient. 

Depabti^ient  of  Justice, 

October  26^  1875. 

Sir  :  In  reply  to  your  inquiry  as  to  the  effect  of  the  oath 
of  allegiance  upon  subsistence  claims  presented  under  the  act 
of  July  4, 1864,  chap.  240,  §  3  (13  Stat.,  381, 382),  I  would  re- 
spectfully reply  that  that  act  relates  to  subsistence  furnished 
in  States  not  in  rebellion,  i.  e.,  whose  citizens  are  not  assumed 
to  be  belligerents  5  hence  the  property  is  not  enemy's  prop- 
erty, nor  taken  as  such.  If  there  be  a  refusal  to  pay  for  it, 
it  must  be  on  account  of  the  personal  conduct  of  it«  owner  to- 
ward the  Government  in  rendering  aid  and  comfort  to  those 
in  arms  against  it;  an  offense  which  the  President  has  power 
to»pardon,  by  extending  his  clemency  to  eaSh  guilty  individ- 
ual, or  by  a  general  amnesty  to  a  whole  class. 

The  Commissary  of  Subsistence  must  be  "  convinced  that 
the  claim  is  just  and  of  the  loyalty  of  the  claimant"  before 
he  can  report  the  claim  with  a  recommendation  of  settlement. 
How  is  he  to  be  "convinced"  of  the  facts  first  to  be  found  be- 
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fore  he  can  recommend  payment.  Clearly,  by  evidence.  He 
is,  pro  hac  tice,  the  tribunal  to  determine  whether  or  not  the 
t>a8i8  of  a  legal  claim  against  the  United  States  exists.  Then 
be  shonld  proceed  in  tKe  ordinary  manner  of  investigating 
facts.  Among  these  facts,  prominent  is  that  of  the  loyalty  of 
%he  claimant.  A  pardon  is  intr  oduced  as  evidence  of  it.  True, 
this  shows  that  guilt  has  once  existed,  but,  at  the  same  time, 
that  it  has  been  entirely  blotted  out,  "  so  that  in  the  eye  of 
the  law  the  offender  is  cis  innocent  as  if  he  had  never  com- 
tnitted  the  offense."  He  is  restored  to  his  civil  rights,  among 
which  is  that  of  claiming  from  his  government  compensation 
for  his  property  used  by  it.  Projierty  seized  and  condemned 
for  whatever  cause  is  not  restored  by  a  pardon,  nor  is  any 
Tight  to  compensation  thereby  conferred,  nor,  if  taken  and 
sold  under  a  valid  decree  and  its  proceeds  paid  into  the 
Treasury,  can  its  value  be  obtained ;  but  if  taken  for  military 
use,  with  an  intention  of  payment  upon  proof  of  loyalty,  that 
condition  is  satisfied  and  that  proof  is  made  as  completely  by 
a  pardon  as  in  any  other  manner.  Such  is  the  effect  of  the 
decision  of  the  Supreme  Court.  It  is  believed  that  this  is  a 
<M)mpreheiisive  answer  to  the  several  questions  propounded. 
Ver}'  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
The  Secretary  of  War. 


XAVAL  OFFICER  IN  MERCHANT  SERVICE. 

A  naval  officer  cannot  lawfully  serve  as  master  of  a  private  steam- vessel 
in  the  merchant  service  without  having  previously  obtained  the  license 
required  by  section  4438  of  the  Revised  Statutes,  although  he  may  be 
eligible,  by  virtue  of  his  commission,  to  take  command  of  a  steam- 
vessel  of  the  United  States  in  the  naval  service. 

Department  of  Justice, 

October  26,  1875.   . 

Sib  :  A  commander  in  the  United  States  Xavy,  in  order  to 
justify  him  in  assuming  the  position  of  master  of  a  merchant 
steam-vessel,  should  procure  the  license  required  by  the  Ee- 
vlsed  Statutes,  sections  4438  and  4439. 

The  United  States  vessel  which  Commander  Philip's  com- 
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missioa  entitles  him  to  command  is  a  vessel  owned  by  the 
United  States  in  the  naval  service,  and  not  one  owned  by 
citizens  of  the  United  States  in  the  merchant  service.  To 
command  the  latter,  the  laws  specially  relating  to  that  sub- 
ject must  be  referred  to  and  complied  with. 
Very  respectfully,  yours, 

EDWARDS  PIERBEPONT. 
The  Secretary  of  the  Treasury. 


i^USPENSION  OF  OFFICERS. 

An  order  of  tlie  President  suspending  an  officer,  under  section  1768  Rev. 
Stat.,  takes  effect  upon  due  notice  thereof  totheofficer,  unless  by  the 
terms  of  the  order  it  is  to  take  effect  at  a  stilted  time  after  notice. 
Receipt  of  the  order  by  the  officer  is  due  notice. 

Where  an  officer  is  suspended,  but  continues  afterwartls  to  perform  the 
duties  of  the  office  (there  being  no  one  at  the  time  authorized  to  enter 
upon  the  performance  of  such  duties),  his  acts  are  those  of  an  officer 
defaciOy  and  are  valid  so  far  as  they  concern  the  interests  of  the  public. 

Department  of  Justice, 

November  20, 1875. 

Sir  :  In  your  commanication  of  the  6th  instant,  you  state 
that  on  the  28th  of  April  last,  daring  a  recess  of  the  Senate, 
the  President  issued  an  order  suspending  the  receiver  of  pub- 
lic moneys  at  Dardanelle,  Ark.,  and  at  the  same  time  desig- 
nated a  person  to  perform  the  duties  of  that  office  tempora- 
rily ;  that  the  person  so  designated  has  failed  to  qualify  and 
enter  upon  the  i)erformance  of  the  duties  of  the  office ;  that 
those  duties  have  in  the  meantime  been  performed  by  the 
officer  suspended,  &c.;  and,  in  connection  with  these  facts, 
you  present  for  my  opinion  the  following  questions : 

"First.  When  do  the  official  acts  of  an  officer  suspended 
under  the  provisions  of  section  1768  cease  and  determine ; 
upon  the  receipt  by  him  of  the  order  of  suspension,  or  upon 
tUe  qualification  of  his  successor,  in  the  manner  required  by 
section  1768  and  also  by  section  2236 1 

"  Second.  If  the  order  of  suspension  takes  effect  upon  its 
receipt  by  the  officer  suspended,  what  steps  are  necessary  and 
can  be  taken  to  legalize  the  acts  performed  by  such  officer 
since  the  order  of  suspension  l'^ 
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In  reply  to  your  first  question,  I  answer  that  an  order  is- 
sued by  the  President  under  section  1768  of  the  Bevised  Stat- 
nteSy  suspending  an  officer,  takes  effect  upon  due  notice  of 
such  suspension,  and  that  the  receipt  of  such  order  by  the 
officer  is  due  notice ;  and  if  the  order  of  suspension  does  not 
in  terms  limit  the  time  at  which  the  order  is  to  take  effect,  it 
operates  from  the  date  of  service  of  such  order.  An  officer 
thus  suspended  is  not  entitled  to  pay  after  his  suspension ;  and 
if  he  continues  to  exercise  the  duties  of  the  office  and  perform 
ita  functions,  there  being  no  one  else  authorized  at  the  time 
to  perform  them,  his  acts  are  the  acts  of  an  officer  de  faoto^ 
which  on  grounds  of  public  policy  and  necessity  are  deemed 
to  be  valid  so  far  as  they  involve  the  just  interests  of  third 
persons  and  the  public,  and  such  acts  of  a  (2e  facto  officer,  act- 
ing within  the  scope  of  his  office,  are  valid  and  binding,  in  the 
absence  of  fraud  or  notice  of  irregularity. 

I  have  the  honor  to  remain,  your  very  obedient  servant, 

EDWARDS  PIERREPOXT. 

Hon.  Z.  Chandler, 

Secretary  of  the  Interior. 


DISTRIBUTION  OF  PRIZE  MONEY. 

The  wonla,  **  their  respective  rates  of  pay  in  the  aervice,"  as  used  in  sec- 
tion 10,  paragraph  numbered  ''fifth/'  of  the  prize  law  of  June  30, 
1864,  chap.  174,  signify  the  rates  of  pay  actually  established,  and  to 
which  the  parties  concerned  were  entitled,  at  the  time  of  the  capture 
of  the  prize. 

Accordingly,  the  promotion  of  a  naval  officer  to  whom  prize-money  is  dis- 
tributable under  said  paragraph,  conferred  after  the  date  of  the  capture 
of  the  prize,  cannot  affect  the  distribution  of  the  fund,  even  though 
by  the  promotion  he  became  entitled  to  increased  pay  from  and  in- 
cluding that  date.  In  .such  case  the  rate  of  pay  which  the  officer  was 
in  receipt  of  when  the  capture  was  made,  not  the  increased  pay  result- 
ing from  the  promotion  afterwards  bestowed,  is  the  measure  of  his 
allowance  under  that  provision. 

The  commander  of  a  single  ship  is  by  the  prize  law  aforesaid  restricted 
to  one-tenth  or  three-twentieths  (as  the  case  may  be)  of  the  prize- 
money  awarded  to  his  vessel,  and  cannot  share  according  to  his  rank, 
where  that  would  give  him  more. 
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Department  op  Justice, 

Decetnher  10, 1875. 

Sir  :  Your  letter  of  ifye  9th  of  June  last,  in  relation  to  the 
distribution  that  has  already  been  made  of  the  prize-money  ad- 
judged to  the  captors  of  the  rebel  ram  Albemarle,  submits 
for  my  consideration  the  following  questions  which  have 
arisen  since  such  distribution,  namelv : 

"  First.  Were  our  Navy  officers,  in  October,  1864,  who  were 
promoted  to  take  rank  on  a  certain  day  then  past,  entitled  to 
tiie  pay  of  the  promoted  rank,  provided  they  were  doing  duty 
in  such  rank?  If  so,  are  officers  who  are  entitled  to  prize- 
money  in  proportion  to  their  pay  so  entitled  in  proportion 
to  the  pay  of  the  increased  rank  I" 

^'  Second.  Is  the  commander  of  a  single  ship  limited  to  one- 
tenth  of  all  the  prize-money  awarded  his  ship,  if  the  amount 
to  which  he  would  be  entitled,  if  paid  according  to  his  rank, 
exceeded  such  one-tenth!" 

^*  Third.  Is  picket-boat  No.  1,  as  at  the  time  of  the  destruction 
of  the  Albemarle,  to  be  considered  either  in  fact  or  under  the 
decree  of  the  court  a  '  single  ship,'  under  the  command  of 
'  a  commanding  officer  of  a  fleet  or  squadron ' "  f 

The  first  question  contains  two  distinct  branches,  which  it 
is  thought  exjiedient  to  deal  with  here  in  their  inverse  order. 
The  answer  to  the  latter  of  these  branches  depends  ui)on  the 
meaning  and  elBfect  of  the  statutory  provision,  requiring  a  cer- 
tain portion  of  the  proceeds  of  a  prize  to  be  distributed 
"  among  all  others  doing  duty  on  board  ♦  ♦  ♦  and  borne 
'Upon  the  books  of  the  ships  in  i)roportion  to  their  respective 
rates  of  pay  in  the  service.''  (See  prize  law  of  1864, 13  Stat., 
310.)  But  the  only  terms  of  this  provision  which  it  is  mate- 
rial to  consider  in  this  connection  are  the  words  "  their  re- 
spective rates  pay.  in  the  service."    What  is  meant  thereby  ? 

I  think  these  words  signify  the  rates  of  pay  actually  estab- 
lished and  to  which  the  parties  concerned  were  entitled  at 
the  time  of  the  capture  of  the  prize.  Had  the  condemnation 
and  distribution  in  the  case  of  the  Albemarle  accrued  prior 
to  the  i)romotion  of  any  of  those  who  took  part  in  the  cap- 
ture, it  is  very  clear  that  an  apportionment  of  the  jmze  pro- 
•ceeds  among  such  of  the  captors  as  came  under  the  operation 
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of  the  above-mentioned  provision,  based  upon  their  respective 
rates  of  pay  in  the  service  at  the  time  of  the  capture,  would 
have  been  in  exact  conformity  with  the  rule  of  distribution 
X)resGribed  in  that  provision. 

What  would  have  constituted,  under  the  said  provision,  a 
basis  for  an  apportionment  theny  must  be  deemed  to  be  equally 
such,  under  the  same  provision,  at  a  more  remote  period, 
whatever  alteration  in  the  condition  of  any  of  the  captors,  in 
regard  to  grade  or  pay,  may  have  taken  place  in  the  mean- 
time. The  rule  of  distribution  adverted  to  is  not  liable  to  be 
varied,  as  I  conceive,  either  to  augment  or  diminish  any  of 
the  individual  interests  or  shares  of  the  captors  relatively  to 
each  other,  by  circumstances  affecting  the  rank  or  compensa- 
tion of  some  of  the  captors  which  may  arise  subsequently  to 
the  capture  of  the  prize,  or,  indeed,  by  anything  short  of  a 
legislative  enactment  plainly  authorizing  it. 

Regarded  from  this  point  of  view,  the  promotion  of  a  naval 
officer  to  whom  prize-money  is  distributable  in  proportion  to 
his  pay,  where  it  hai9  been  conferred  after  the  date  of  the  cap- 
ture of  the  prize,  can  have  no  effect  whatever  upon  the  dis- 
tribution of  the  money,  though  by  the  promotion  he  became 
entitled  (we  will  suppose)  to  increased  pay  from  and  includ- 
ing that  date.  The  rate  of  pay  which  such  officer  was  in  re- 
ceipt of  token  the  capture  was  made  is  the  measure  of  his  allow- 
ance out  of  the  prize  proceeds,  not  the  increased  pay  result- 
ing from  the  promotion  afterwards  bestowed  upon  him. 

Accordingly,  the  latter  branch  of  your  first  question  is  an- 
swered in  the  negative ;  and  it  is  presumed  that  this  answer 
renders  unnecessary  any  response  to  the  other  branch  of  the 
same  question. 

Answering  your  second  question  in  the  same  general  terms 
n  which  it  is  stated,  I  say  yes.  The  prize  law  above  cited 
gives  to  the  "  commander  of  a  single  ship,"  under  some  cir- 
cumstances one-tenth,  and  under  others  three-tweyitwths,  of 
the  prize-money  awarded  to  his  vessel ;  and,  there  being  no 
other  provision  made  for  him  out  of  the  prize-money  so 
awarded,  he  is  of  necessity  restricted  to  the  one- tenth  or  the 
three-twentieths,  as  the  case  may  be.  He  cannot,  therefore, 
share  "according  to  his  rank,"  where  that  would  give  him 
more  than  the  proportions  just  mentioned. 
5  p 
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Your  third  inquiry  appears  to  involve  two  questions:  first, 
whether  "  picket-boat  Xo.  1 "  was  at  the  time  of  the  capture 
a  "  single  ship  ^  within  the  meaning  of  the  provision  in  the 
prize  law  just  referred  to;  second,  whether  it  was  then  under 
the  command  of  ^^a  commanding  officer  of  a  fleet  or  squad- 
ron !  ^  The  latter  of  these  is  purely  a  question  of  fact,  and,  as 
such,  inappropriate  for  the  consideration  of  the  Attorney-Gen- 
eral. Its  solution  may  readily  be  had,  I  imagine,  by  reference 
to  the  records  of  the  Xavy  Department.  With  respect  to  the 
former,  the  papers  submitted  do  not  contain  sufficient  infor- 
mation to  enable  me  to  reach  a  satisfactory  conclusion  on  the 
subject.  By  the  decree  of  the  court,  the  prize  was  awarded 
solely  to  the  vessel  mentioned ;  but  this  determines  nothing 
in  relation  to  the  real  point  presented,  which  is,  whether  that 
vessel  should  be  considered  a  "  ship ''  or  not,  under  the  pro- 
vision of  the  prize  law  to  which  reference  is  above  made* 
This  point  seems  to  require  for  its  intelligent  consideration 
something  more  definite  and  specific  touching  the  description 
of  the  boat,  its  size,  character,  complement  of  officers  and 
men,  &c.,  than  is  found  in  the  papers  before  me. 

The  papers  received  with  your  letter  are  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

EDWARDS  PIERREPONT. 

Hon.  George  M.  Robeson, 

Secretary  of  the  Navy. 


disbursement  of  funds  for  INDIAN  AGENCIES. 

Under  sections  2058  and  2089  Rev.  Stat.,  the  President  may,  in  his  dis- 
cretion, devolve  the  disbnrsement  of  funds  for  the  Indian  agencies 
within  a  superintendency  upon  the  superintendent  thereof  or  upon  the 
several  Indian  agents  \vithin  the  same  superintendency. 

Department  of  Justice, 

December  15, 1875. 

Sir  :  I  liave  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  the  13th  instant,  inclosing  a  copy  of  a  commiinica- 

tion  addressed  to  you  by  the  Commissioner  of  Indian  Affairs, 

and  calling  my  attention  to  the  recommendation  of  the  latter, 
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that  ^'the  funds  of  the  several  agencies  in  the  Central  Super- 
intendency  be  remitted  directly  from  the  Treasury  to  the 
several  agents  thereof  for  disbursement,  instead  of  to  the 
superintendent  of  the  agency,  as  has  heretofore  been  done. 

You  request  my  opinion  upon  substantially  this  question : 
"  Whether  the  proposed  change  in  the  mode  of  disbursing 
such  funds  would  be  in  conformity  with  law!'' 

I  have  examined  the  provisions  of  section  2089  of  the 
Revised  Statutes,  cited  by  you  and  by  the  Commissioner,  and 
also  in  connection  therewith  section  2058  of  the  Eevised  Stat- 
utes. While  the  former  section  leaves  it  entirely  discretion- 
ary with  the  President  to  require  or  not  to  require  the  super- 
intendent to  make  the  disbursement  referred  to,  the  latter 
section  clearly  authorizes  him  to  devolve  that  duty  upon  the 
several  Indian  agents  within  the  superintendency,  should  he 
deem  it  expedient  so  to  do. 

I  am  accordingly  of  the  opinion  that  there  is  no  legal  imped- 
iment or  objection  tp  the  proposed  change. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

EDWABDS  PIERREPONT. 
Hon.  Z.  Chandler, 

Secretary  of  tJte  Interior. 


CLAIM  OF  ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

The  amount  of  taxes  illegally  collected  from  the  lUiDois  Central  Railroad 
Company  from  1863  to  1866,  as  income  tax  upon  dividends  on  stock  held 
by  non-resident  aliens,  should  be  repaid  to  that  company,  after  deduct- 
ing so  much  therefrom  as  has  already  been  paid  over  to  the  stock- 
holders lawfully  entitled  thereto. 

Dbpart:hent  OF  Justice, 

December  29,  1875. 
Sir:  By  yours  of  the  9th  instant  it  appears  that  the  Illinois 
Central  Railroad  Company  claims  from  the  Treasury  the  re- 
funding of  $176,251.37,  on  the  ground  that  it  was  paid  in 
1863, 1864, 1865, 1866  as  a  tax  on  dividends  of  stock  held  by 
non-resident  aliens,  and  you  ask  the  opinion  of  the  Attorney- 
General  upon  the  following  questions: 
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First.  "  Whether  if,  in  fact,  the  tax  was  withheld  from  the 
stockholders,  the  same  can  lawfully  be  refunded  to  the  com- 
pany on  its  showing  that  the  stockholders  on  whose  account 
the  tax  was  paid  were  non-resident  aliens  at  the  time  the 
dividend  was  declared,  and  so  not  subject  to  income  tax, 
without  first  showing  that  the  amount  of  tax  so  withheld 
from  such  persons  has  since  been  paid  to  them  by  the  com- 
pany, and  without  also  showing  participation  by  those  per- 
sons in  the  reclamation  of  the  tax  ?" 

Second.  <<  Whether  the  payment  of  the  dividend  tax  in 
•question  from  any  fund  or  other  money  of  the  company  was 
not  ipso  facto  the  dividing  and  setting  apart  of  the  amount 
so  paid  as  tax  to  the  use  of  the  particular  indi\idnal  stock- 
holders, who  were  such  at  the  date  of  the  dividend,  and, 
therefore,  a  dividend  to  those  stockholders,  and  its  payment 
to  the  Government  a  payment  for  and  on  account  of  the  indi- 
Aidual  stockholders  as  part  of  their  income  taxf' 

Third.  "If  it  be  shown  that  the  tax  was  paid  by  the  com- 
pany from  moneys  not  otherwise  divided,  should  the  tax  paid 
be  refunded  to  the  company  simi)ly  on  proof  of  the  non-resi- 
dent alienage  of  the  stockholders  on  whose  account  it  was 
paid?" 

Prom  the  papers  submitted,  it  appears  that  no  question  is 
raised  about  the  statute  of  limitations  or  the  liabilitj'  of  the 
Government  to  repay  $176,251.37  of  money  unlawfully  col- 
lected as  income  tax.  The  sole  question  presented  is,  whether 
the  money  ought  to  be  repaid  to  the  Illinois  Central  Railroad 
Company,  from  which  it  was  illegally  taken,  or  to  certain 
stockholders' of  that  company,  to  whom  it  rightfully  belonged, 
and  who  would  have  received  it,  but  for  the  action  of  the 
Government  in  demanding  payment  of  it  by  the  company. 

This  money  was  claimed  and  received  by  the  United  States 
as  income  tax  upon  dividends  on  stock  (held  by  non-resident 
aliens)  made  by  the  Illinois  Central  liailroad  Company  in  the 
years  1863,  1864,  1865,  18r,6. 

Subsequently  the  courts  of  the  United  States  declared  it 
illegal  to  exact  this  tax  upon  dividends  of  stock  belonging  to 
aliens  not  resident  in  this  country.  (Railroad  Coinpany  vs. 
Jackson,  7  Wall.,  262.) 

The  officers  of  the  company  are  trustees  of  the  stockholders, 
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and  they  held  the  money  earned  in  trust  for  the  owners  of 
the  stock,  after  the  payment  of  all  legal  claims  against  the 
company. 

The  officers  of  the  road  were  bound  to  pay  over  the  divi- 
dends earned  to  the  stockholders,  and  they  had  no  right  to 
withhold  five  per  cent.,  or  any  other  sum,  for  any  illegal  pur- 
IM>se;  and,  if  so  withheld,  the  stockholders  might  sue  for  and 
recover  the  same  against  the  road. 

These  alien  stockholders  can  recover  of  the  company  any 
money  to  which  they  have  a  lawful  right,  and  which  the  com- 
pany refuses  to  pay;  and  the  corporation  cannot  defend  itself 
in  a  court  of  law  against  the  claim  on  the  ground  that  the 
company  has  paid  out  the  money  upon  some  unlawful  ex- 
action, and  especially  after  the  payment  has  been  declared 
illegal  by  the  highest  tribunal. 

The  Government  unlawfully  exacted  the  money  from  the 
railroad  company,  and  it  should  be  paid  back  to  the  company 
from  which  it  was  unlawfiilly  taken.  The  noc-resident  alien 
stockholders  can  recover  it  of  the  corporation,  which,  as  J 
understand,  is  perfectly  solvent ;  and  it  will  be  no  defense 
for  the  company  to  plead  that  through  negligence,  ignorance, 
delay,  or  other  illegal  act  it  has  lost  the  money. 

The  right  of  the  railroad  company  to  repayment  of  the 
money  which  it  paid  the  Government  under  an  illegal  exac- 
tion, does  not  depend  upon  whether  it  has  first  paid  the 
money  to  the  stockholders.  The  Government  cannot  by  un- 
lawful demands  deprive  the  trustee  of  property  which  he 
holds  in  trust  for  another,  and,  when  asked  to  repay  it,  insist 
that  the  trustee  must  first  pay  the  cestui  que  trust  the  very 
money  of  which  the  Government  has  deprived  him.  If  it  ap- 
pears on  the  adjustment  that  the  Government  has  already 
paid  back  a  part  of  this  money  to  stockholders  lawfully  en- 
titled to  the  same,  so  much  can  be  deducted  and  the  balance 
paid  over  to  the  road. 

I  have  the  honor  to  remain,  your  very  obedient  servant, 

EDWARDS  PIERBEPONT. 
Hon.  B.  H.  Beistow, 

Secretary  of  the  Treasury, 
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■ 

Semble  that  it  is  a  violation  of  section  5474,  Rev.  Stats.,  for  a  mail  con- 
tractor to  employ  an  express  company  not  nnder  liis  control  to  carry 
mail  matter  committ'Od  to  his  charge. 

Department  of  Justice, 

JDecemher  29,  1875. 

Sir  :  I  herewith  return  the  various  papers  which  aecom- 
panied  your  letter  of  the  20th  instant.  It  does  not  very 
clearly  appear  whether  the  matter  conveyed  by  express  was 
mail  matter  at  the  time  it  was  so  conveyed;  of  this  fact 
your  department  will  be  the  judge. 

Assuming  that  it  was  mail  matter,  and  that  the  contractor 
did  voluntarily  quit  the  same  before  delivering  it  into  the 
post-office  at  the  termination  of  the  route,  or  to  a  person 
"authorized  to  receive  the  same,''  under  the  law,  then  he 
violated  section  5474  of  the  Eevised  Statutes.  The  con- 
tractor had  no  right  to  employ  an  express  company  not  under 
his  control  to  carry  the  mail. 

Some  unforeseen  accident,  such  as  the  breaking  down  of  a 
mail  coach,  would  make  it  proper  to  employ  some  other  mode 
of  transporting  the  mail  for  the  time  being;  but  that  would 
not  authorize  the  contractor  to  put  the  mail  in  possession  or 
custody  of  persons  not  authorized  to  receive  it 

It  is  the  obvious  intent  of  the  law  that  from  the  time  the 
mail  is  taken  in  charge,  at  the  beginning  of  the  route,  until  de- 
livered at  the  termination  thereof,  it  shall  not  be  placed  in  the 
custody  of  any  person  not  "authorized  to  receive  the  same.'' 

For  any  such  violation  of  the  law  the  Postmaster-General 
might,  if  he  thought  fit,  annul  the  contract ;  or,  under  section 
3962,  he  might  impose  a  fine. 

This  seems  to  be  a  case  where,  under  all  the  circumstances, 
the  Postmaster-General  may  exercise  his  discretion,  and  judge, 
from  the  facts  in  his  possession,  whether  the  matter  spoken  of 
was  in  fact "  mail  matter"  or  not,  and  whether,  in  point  of  fact, 
the  contractor  did  voluntarily  quit  the  mail  matter  after  he  re- 
ceived it  and  before  he  delivered  it  at  the  destined  post-office. 

I  have  the  honor  to  remain,  your  very  obedient  servant, 

EDWARDS  PIEKREPONT. 

Hon.  Marshall  Jewell, 

Postmastef*-  OeneraL 


TO    THE    SECRETARY   OF   WAR.  71 

Otrielsl    Coiiip«nsatloi.  — BemoTsl   of  Wreck. 


OFFICIAL  COMPENSATION. 

Where  a  special  agent  of  the  Post-Office  Department,  in  receipt  of  a  fixed 
compensation,  performed  services  as  a  deputy  marshal:  Held  (upon 
consideration  of  section  1765  Rev.  Stat.)  that  he  caunot  be  allowed,  in 
respect  of  snch  services,  anything  beyond  actual  expenses  incurred. 

Department  of  Justice, 

January  4,  1876. 
Sir  :  I  return  herewith  the  letter  of  Mr.  J.  P.  Underwood, 
special  agent  of  the  Post-Office  Department,  some  time  since 
referred  by  you  to  me,  and,  in  answer  to  your  request  indorsed 
thereon,  I  have  the  honor  to  state  that,  in  my  opinioii,  Mr. 
Underwood  cannot  be  paid  for  his  services  as  deputy  mar- 
shal anything  beyond  the  actual  expenses  incurred  by  him 
while  in  the  performance  of  siich  services,  if  (as  I  understand 
the  case  to  be)  he  was  then  also  an  officer  of  the  Post-Office 
Department,  in  receipt  of  a  fixed  compensation.  (See  Eev- 
Stat.,  sec.  1765.) 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
Hon.  Marshall  Jewell, 

Postmaster-  General, 


removal  of  wreck. 

Where  a  vessel  put  into  harhor  'Mn  a  furioos  Btorm/'  and,  leaking  badly, 
was  run  ashore,  thereupon  becoming  a  wreck,  which  forms  an  obstrno- 
tion  to  navigation:  Held  that  (the  wreck  appearing  to  have  been 
caused  by  stress  of  weather,  and  not  through  any  fault  or  miscon- 
duct on  the  part  of  the  master  and  crew)  the  owners  of  the  vessel  are 
underno  legal  obligation  to  remove  it,  and  that  the  case  does  not  war- 
rant the  institution  of  proceedings  to  that  end  against  them. 

DEPART3HENT  OF  JUSTICE, 

January  4, 1876. 

Sib  :  I  have  tlie  honor  to  return  herewith  the  papers  which 
accompanied  your  letter  of  the  27th  of  November  last,  in  re- 
lation to  the  removal  of  the  wreck  of  the  City  of  Buffalo,  lying 
within  the  Harbor  of  Eefuge,  Sand  Beach,  Lake  Huron,  in  the 
State  of  Michigan. 

It  apx>ears  by  these  papers  that  the  vessel  mentioned  had 
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put  into  the  said  harbor  "in  a  furious  storm,"  while  leaking 
badly,  and  was  run  a«hore  where  the  wreck  now  lies. 

Inquiry  is  made  whether  the  owners  of  the  vessel  can  be 
compelled  to  remove  the  wreck ;  and,  if  so,  you  request  that 
instructions  be  given  the  district  attorney  to  institute  pro- 
ceedings to  that  end. 

Though  the  wreck  may  be  a  serious  obstruction  to  naviga- 
tion, yet  as  it  would  seem  to  have  been  caused  by  stress  of 
weather,  and  not  by  any  default  or  misconduct  on  the  part 
of  those  in  charge  of  the  vessel,  I  doubt  whether  the  law  im- 
poses upon  the  owners  any  duty  or  obligation  to  remove  it. 
As  wus  observed  by  Mr.  Justice  Maule,  in  Brown  vs.  Maltett 
(5  C.  B.,  618),  where  navigation  has  become  obstructed  by  a 
vessel  which  has  been  sunk  and  lost  to  the  owner  without 
any  fault  of  his,  the  public  inconvenience  of  the  obstruction 
is  one  in  respect  of  which  the  owner  differs  from  the  rest  of 
the  public  only  in  having  sustained  a  private  calamity  in  ad- 
dition to  his  share  of  a  public  inconvenience;  and  this  differ- 
ence does  not  appear  to  be  any  reason  for  throwing  on  him 
the  cost  of  remedying  or  mitigating  the  evil. 

As  at  present  advised,  therefore,  I  do  not  think  the  case  is 

one  which  warrants  the  institution  of  proceedings  against  the 

owners. 

I  am,  sir,  very  respectftilly,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
Hon.  W.  W.  Belknap, 

Secretary  of  War. 


DUTY  ON  CARPET  WOOLS. 

Carpet  wools  valued  at  12  cents  or  less  per  ponod,  exclusive  of  charges 
at  the  last  port  of  stiipment,  are  dutiable  under  section  2504  Kev.  Stat.,, 
schedule  L,  at  the  rate  of  3  cents  per  pound. 

Department  of  Justice, 

Ffbrmry  2Q,  1876, 
Sir  :  Tlie  legal  question  which  yours  of  the  2d  instant  pro- 
pounds is, ''  What  amount  of  duty  should  be  exacted  upon 
^carpet  wools,'  the  cost  of  which,  exclusive  of  the  charges  at 
the  last  port  of  shipment,  is  12  cents  or  less  per  pound,  but, 
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with  the  addition  of  such  charges,  is  over  12  cents  per 
poandT'  The  answer  to  this  question  depends  entirely  upon 
the  true  construction  of  the  tariff  acts  in  force  at  the  time  the 
customs  duties  are  exacted. 

The  confusion  in  the  case  arises  from  the  clumsy  mode  in 
which  the  legislative  intent  is  expressed  in  the  statutes;  but 
a  careful  examination  makes  it  clear  that  the  law  is,  that  such 
wools  pay  a  duty  of  3  cents  per  pound,  and  no  more. 

The  Revised  Statutes  do  not  purport  to  contain  any  new 
legislation.  The  object  of  the  revision  was  to  consolidate  the 
statutes  then  existing.  The  title  is,  '^An  act  to  revise  and 
consolidate  the  statutes  of  the  United  States  in  force  on  the 
first  day  of  December,  1873." 

On  the  1st  of  December,  1873,  there  was  no  act  in  force 
which  allowed  an  increase  of  dutiable  value  of  carpet  wools 
by  adding  charges  at  the  port  of  shipment.  The  only  act 
then  in  force  touching  such  duties  was  the  act  of  1867  (14 
Stat,  559),  which  imposed  a  duty  of  3  cents  per  pound  upon 
wools  valued  at  12  cents  or  lessj)er  pound,  excluding  charges  in 
the  port  of  shipment. 

In  1866  (14  Stat.,  330),  it  was  enacted  that  the  dutiable 
value  of  imported  merchandise  should  be  determined  by  add- 
ing to  its  cost  or  market  price  the  cost  of  transportation,, 
port  charges,  commissions,  &c.,  with  the  proviso  ^'  that  nothing 
herein  contained  shall  apply  to  long-combing  or  carpet  wools- 
costing  12  cents  or  less  per  pound,  unless  the  charges  so  added 
shall  carry  the  cost  above  12  cents  per  pound,  in  which  case' 
one  cent  i>er  pound  duty  shall  be  added." 

This  provision  was  repealed  by  the  statute  of  1867,  but  the 
revisers,  when  consolidating  the  statutes,  evidently  did  not 
observe  that  it  had  been  repealed,  and  in  section  2908  the 
commissioners  placed  the  proviso  in  the  statute  of  1866  agaia 
in  the  law. 

This  apparently  did  not  attract  the  attention  of  Congress 
until  the  last  day  of  the  action  of  the  House  of  Representa- 
tives on  the  revision,  as  appears  by  Congressional  Record,, 
first  session.  Forty-third  Congress,  vol.  2,  part  3,  page  2712, 
when  the  following  was  inserted  : 

^^Pravidedj  That  this  and  the  preceding  section  shall  not  be 
construed  as  impairing  the  provisions  relating  to  duties  oii< 
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the  several  classes  of  imported  wools  contained  in  section 
2504,  nnder  schedule  L.''    (Rev.  Stat.,  sec.  2908.) 

Turning  to  section  2504,  under  schedule  L,  we  find  "  wools 
of  the  third  class,  the  value  whereof  at  the  last  port  or  place 
whence  exported  into  the  United  States,  excluding  charges 
in  such  port,  shall  be  12  cents  or  less  per  pound,  3  cents  per 
pound.'' 

This  leaves  the  legislative  intent  entirely  clear,  however 
awkward  the  mode  of  expressing  that  intent  may  be.  But  if 
there  were  any  doubt,  the  rule  of  construction  is  that  no  tax 
or  burden  can  be  levied  upon  the  property  of  a  citizen  except 
through  a  plain  manifestation  of  tlie  legislative  will,  and  con- 
ilicting  provisions  of  law  are  to  be  construed  in  favor  of  the 
citizen.  This  is  well  expressed  in  the  recent  case  of  Farmers^ 
Bank  vs.  Hale^  59  N.  T.,  53:  ^' When  the  intent  and  meaning 
of  a  statute  is  expressly  declared  by  a  provision  therein,  to 
carry  out  that  intent  all  other  parts  of  the  act  must  yield.'' 

A  proviso  in  an  act  "  repugnant  to  the  purview  thereof  is 
not  void,  but  stands  as  the  last  expression  of  the  legislative 
will." 

A  careful  examination  of  the  Revised  Statutes  as  they  now 
stand  makes  it  clear  that  the  legislature  intended  to  have  the 
duty  on  carpet  wools  remain  as  mentioned  in  section  2504, 
schedule  L,  and  hence  the  lawful  duty  upon  such  wool  is  3 
-cents  per  pound.  ' 

I  have  the  honor  to  remain,  your  very  obedient  servant, 

EDWARDS  PIERREPONT. 

Hon.  B.  H.  Beistow, 

8eci*etary  of  Ike  Treasury. 


COMPENSATION  FOR  CARRYING  THE  MAIL. 

The  Pittsburg,  CinciuDati  and  Saint  Louis  Railroad  Company  is  entitled 
to  nothing  for  mail  service  beyond  what  has  been  paid  thereto  accord- 
ing to  established  usage  prior  to  July  1,  1873.  But  having  protested 
against  the  continuance  of  that  method  of  adjustment  after  July  1^ 
1873,  claiming  compensation  in  accordance  with  the  terms  of  the  act 
of  March  3,  1{:J73;  the  company  is  entitled  for  this  period  to  compensa- 
tion as  claimed. 
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DEPART3IENT  OF  JUSTICE, 

Match  6,  1876. 
Sir  :  Without  goiug  into  the  details  of  the  account  of  the 
Pittsburgh,  Cincinnati  and  Saint  Louis  Kailroad  Company, 
transmitted  with  your  favor  of  the  1st  instant,  it  appears  to 
me,  upon  as  careful  examination  as  the  extraordinary  pressure 
of  other  business  at  this  time  would  allow,  that  the  conclusions 
to  which  the  Assistant  Attorney-General  for  your  Departjnent 
came  are  correct,  that  the  cori>oration,  waiving  all  discussion 
of  what  its  rights  might  otherwise  have  been,  are  concluded 
by  the  action  of  its  oflBcers  and  agents  in  the  course  of  its 
dealings  with  your  Department  pnor  to  July  1, 1873,  and  can- 
not justly  claim  anything  additional  to  what  has  been  paid 
according  to  established  usage  .to  that  date ;  but  that,  pro- 
testing against  the  continuance  of  that  method  of  adjustment 
and  claiming  compensation  o/lte?'  July  1, 1873,  in  accordance 
with  the  terms  of  the  act  of  March  3, 1873,  they  are  entitled 
thereto. 

Very  respectfully,  your  obedient  servant, 

EDWARDS  PIERRE POKT. 

Hon.  Marshall  Jewell, 

Postmaster-  General, 


ALLOWANCES  TO  SPECIAL  AGENTS  OF  POST-OFFICE  DEPART- 
MENT. 

Special  agents  employed  by  the  Postmaster-General  under  section  4017, 
Rev.  Stat.,  are  entitled  to  an  allowance  for  traveling  and  incidental 
expenses,  within  the  limit  there  prescribed,  only  while  they  are  actually 
employed  in  the  service. 

Department  of  Justice, 

March  10, 1876. 

Sir  :  The  statute  submitted  for  my  construction  is  the  fol- 
lowing: "The  Postmaster-General  may  employ  two  special 
agents  for  the  Pacific  coast,  and  such  number  of  other  special 
agents  as  the  good  of  the  service  and  the  safety  of  the  mail 
may  require.  Such  agents  shall  be  entitled  to  a  salary  at  the 
rate  of  not  more  than  one  thousand  six  hundred  dollars  a 
year  each,  and  shall  each  be  allowed  for  traveling  and  inci- 
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dental  expenses,  while  actually  employed  in  the  service,  a  sum 
not  exceeding  five  dollars  a  day."    (Rev.  Stat,  sec.  4017.) 

There  hardly  seems  any  room  for  the  construction  of  this 
statute ;  its  lang:uage  is  plain,  its  meaning  is  apparent.  The 
Postmaster-General  has  a  right  to  allow  each  of  these  agents 
for  "traveling  and  incidental  expenses,  while  actually  em- 
ployed in  the  service,"  any  sum  to  cover  "traveling  and  inci- 
dental expenses"  not  exceeding  $5  a  day. 

An  agent  not  actually  employed  in  the  service  is  not  enti- 
tled to  any  traveling  and  incidental  expenses;  but  while  ac- 
tually employed  he  is  entitled  to  those  expenses  within  the 
limit  prescribed  by  stastute. 

There  is  nothing  ambiguous  about  the  law,  and  no  oppor 
tunity  but  for  one  plain  and  simple  construction. 

Custom  has  nothing  to  do  with  the  question ;  it  is  a  matter 
purely  of  statute  law,  too  plain  to  be  misunderstood. 

I  have  the  honor  to  remain,  your  obedient  servant, 

EDWARDS  PIERREPQKT. 

Hon.  Marshall  Jewell,     ♦ 

■ 

Postmaster-  General, 


DUTY  ON  CARPET  WOOLS. 

The  subject  of  the  dnty  on  carpet  wools  re-examined,  and  the  opinion  of 
February  26,  1876 — namely,  that  nuder  the  law,  as  it  is  contained  in 
section  2504,  Rev.  Stat,  (with  which  is  to  be  considered  the  proviso 
under  section  2908  He  v.  Stat.),  carpet  wools,  whose  value  at  the  port 
of  exportation,  exclusive  of  the  charges  there,  is  not  above  12  cents 
per  pound,  pay  no  higher  rate  of  duty  than  3  cents  per  pound — reaf- 
iirmed. 

Department  of  Justice, 

March  14, 1876. 

Sir:  The  further  question  submitted  to  me  in  the  wool 
case  is  presented  in  the  following  paragraph  of  your  letter 
dated  the  3d  instant : 

"  This  Department  finds  it  necessary  to  consider  the  further 
question  whether  charges  other  than  those  incurred  at  the 
last  port  of  shipment  shall  be  included  in  such  value  for 
the  purpose  indicated. 

"  It  is  to  be  observed  that  the  charges  enumerated  in  sec- 


TO   THE    SECRETARY    OF    THE    TREASURY.  77 


Daty   OB   Carpet   Wools. 


tioa  9  of  the  act  of  July  28, 1866  (reproduced  in  sections  2907 
and  2908  of  the  Revised  Statutes),  which  enter  as  an  element 
into  the  dutiable  value  of  imported  merchandise,  embrace 
not  only  such  as  are  or  may  be  incurred  at  the  last  port  of 
shipment  to  the  United  States,  but  also  certain  other  charges 
which  under  certain  circumstances  may  be  incurred  elsewhere 
than  at  such  port;  as,  for  instance,  the  cost  of  inland  transpor- 
tation to  such  port." 

The  ninth  section  of  the  act  of  July  28, 1866,  is  in  these 
W(»d8: 

^'And  he  it/urtAer  enacted^  That  in  determining  the  duti- 
able value  of  merchandise  hereafter  imported,  there  shall  be 
added  to  the  cost,  or  to  the  actual  wholesale  price  or  general 
market  value  at  the  time  of  exportation  in  the  principal  mar- 
kets of  the  country  from  whence  the  same  shall  have  been 
imported  into  the  United  States,  the  cost  of  transportation, 
shipment,  andtranshipment,  with  all  the  expenses  included 
from  the  i)laceof  growth,  production,  or  manufacture,  whether 
by  land  or  water,  to  the  vessel  in  which  shipment  is  made  to 
the  United  States ;  the  value  of  the  sack,  box,  or  covering  of 
any  kind  in  which  such  goods  are  contained;  commission  at 
the  usual  rates,  but  in  no  case  less  than  two  and  a  half  per 
centum ;  brokerage,  export  duty,  and  all  other  actual  or  usual 
charges  for  putting  up,  preparing,  and  packing  for  transpor- 
tation or  shipment,  and  all  charges  of  a  general  character  in- 
curred in  the  purchase  of  a  general  invoice  shall  be  dis- 
tributed pro  rata  among  all  parts  of  such  invoice,  and  every 
part  thereof  charged  with  duties  based  on  value  shall  be 
advanced  according  to  its  proportion,  and  all  wines  or  other 
articles  paying  specific  duty  by  grades  shall  be  graded  and 
pay  duty  according  to  the  actual  value  so  determined :  Pro- 
tidedj  That  all  additions  made  to  the  entered  value  of  mer- 
.chandise  for  charges  shall  be  regarded  as  part  of  the  acUial 
value  of  such  merchandise,  and  if  such  addition  shall  exceed 
bv  ten  i)er  centum  the  value  so  declared  in  the  entry,  in 
addition  to  the  duties  imposed  by  law,  there  shall  be  levied, 
collected,  and  paid  a  duty  of  twenty  per  centum  on  such 
value :  ProHded,  That  the  duty  shall  in  no  case  be  assessed 
upon  an  amount  less  than  the  invoice  or  entered  value :  Pro- 
tided  further  J  That  nothing  herein  contained  shall  apply  to 
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long-combing  or  carpet  wools  costing  twelve  cents  or  less  per 
pound,  unless  the  charges  so  added  shall  carry  the  cost  above 
twelve  cents  per  pound,  in  which  case  one  cent  per  x>ound 
duty  shall  be  added." 
By  the  act  of  March  2, 1867  (14  Sfkt.,  559),  it  was  enacted: 
"  That  from  and  after  the  passage  of  this  act,  in  lieu  of  the 
duties  now  imposed  by  law  on  the  articles  mentioned  and 
embraced  in  this  section,  there  shall  be  levied,  collected,  and 
paid  on  all  unmanufactured  wool,  hair  of  the  alpaca,  goat, 
and  other  like  animals,  imported  from  foreign  countries,  the 
duties  hereinafter  provided.  All  wools,  hair  of  the  alpaca, 
goat,  and  other  like  animals,  as  aforesaid,  shall  be  divided, 
for  the  purpose  of  fixing  the  duties  to  be  charged  thereon, 
into  three  classes,  to  wit : 

"Class  3. — Carpet  wools,  and  other  similar  woolsJ*^ 

"Upon  wools  of  the  third  class,  the  value  whereof  at  the 
last  i)ort  or  place  whence  exported  into  the  United  States, 
excluding  charges  in  such  port,  shall  be  twelve  cent^  or  less 
per  pound,  the  duty  shall  be  three  cents  per  pound ;  upon 
wools  of  the  same  class,  the  value  whereof  at  the  last  port  or 
place  whence  exported  to  the  United  States,  excluding  charges 
in  such  port,  shall  exceed  twelve  cents  per  pound,  the  duty 
shall  be  six  cents  per  pound.'' 

Thus  the  act  of  1866  was  repealed  by  that  of  1867,  and  the 
duty  upon  imported  wools  was  such,  and  such  only,  as  was  im- 
posed by  the  provisions  of  the  act  of  1867;  and  from  that  time 
onward  the  rulings  of  the  Treasury  Department  in  relation  to 
the  duties  levied  on  carpet  wools  were  in  accordance  with 
this  view  of  the  law  until  the  21st  of  October  last. 

The  first  section  of  the  act  of  March  2,  1867,  provides: 
"That  from  and  after  the  passage  of  this  act,  in  lieu  of  the 
duties  now  imposed  by  law  on  the  articles  mentioned  and 
embraced  in  this  section,  there  shall  be  levied,  collected,  and 
paid  on  all  unmanufactured  wool,  hair  of  the  alpaca,  goat, 
and  other  like  animals,  imported  from  foreign  countries,  the 
duties  hereinafter  provided." 

It  hardly  needs  authorities  to  sustain  the  proposition  that 
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when  the  provisions  of  an  act  are  stated  to  be  ^'  in  lieu  of  the 
duties  now  imposed  by  laxc^^  the  new  act  repeals  the  former 
one.  This  language  is  very  frequently  used  in  the  revenue 
statutes  when  the  intention  of  Congress  is  to  repeal  the  duties 
previously  in  force  and  to  substitute  new  rates  in  their  stead. 
{OossUr  vs.  The  Collector  of  Bostony  May  term,  1867,  before 
Justice  Clifford  and  Judge  Lowell;  Washington  Mills  vs. 
Thomas  Russell^  United  States  circuit  court  for  Massachu- 
setts, Shepley,  justice,  October  21, 1875.) 

After  the  passage  of  this  act  of  March,  1867,  until  Decem- 
ber, 1873,  it  is  clear  that  the  duty  imposed  by  Ikw  upon 
carpet  wools  of  the  description  under  consideration  was  to  be 
determined  by  a  fair  construction  of  the  following  words  of 
that  act,  namely :  ^^  Upon  wools  of  the  third  class,  the  value 
whereof  at  the  last  port  or  place  whence  exported  into  the 
United  States,  excluding  charges  in  such  port,  shall  l)e  twelve 
cents  or  less  per  pound,  the  duty  shall  be  three  cents  per  pound. 
Upon  wools  of  the  same  class,  the  value  whereof  at  the  last 
port  or  place  whence  exported  to  the  United  States,  exclud- 
ing charges  in  such  port,  shall  exceed  twelve  cents  per  pound, 
the  duty  shall  be  six  cents  per  pound." 

Under  this  statute  the  duty  was  to  be  levied  upon  the  value 
of  the  wool  at  the  last  port  of  exportation,  excluding  charges 
in  such  port;  and  if  that  value  was  over  12  cents  a  pound, 
the  duty  was  to  be  6  cents  per  pound ;  if  12  cents  or  less  per 
pound,  then  the  duty  was  to  be  3  cents  per  pound ;  and  under 
this  law  it  was  not  of  the  slightest  consequence  what  it  cost 
to  get  the  wool  to  port.  The  question  was  its  value  at  the 
port.  If  the  value  at  the  port  was  not  over  12  cents  per 
pound,  excluding  charges  in  such  port,  the  duty  could  not  be 
over  3  centa  per  i)ound. 

Thus  the  law  stood  from  1867  until  the  Revised  Statutes 
were  jKissed,  in  1873 ;  and  no  law  existed  when  the  revisers 
conunenced  their  compilation  of  the  statutes  which  allowed 
any  mode  of  levying  duty  upon  these  wools  other  than  that 
named  in  the  statute  of  1867,  which  clearly  and  plainly  was  3 
cents  per  pound  and  no  more  upon  the  value  of  such  wools 
in  the  port  of  exportation,  exclusive  of  the  port  charges,  pro- 
vided their  value  was  not  above  12  cents  per  pound. 

The  statute  of  1867,  so  far  as  it  related  to  the  duties  on  wools, 
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was  reproduced  in  schedule  L,  section  2504 ;  and  by  the  pro- 
viso under  section  2908  it  is  enacted :  "  That  this  and  the 
preceding  section  shall  not  De  construed  as  impairing  the 
provisions  relating  to  duties  on  the  several  classes  of  im- 
ported wools,  contained  in  "section  two  thousand  five  hundred 
And  four,  under  schedule  L." 

This  and  my  former  opinion,  to  which  this  is  now  added 
under  the  new  suggestion  from  the  Secretary,  x>resent6  the 
fall  case  relating  tjo  the  duties  upon  these  carpet  wools, 
and  would  seem  to  render  the  question  too  clear  for  dispute, 
namely,  that,  under  the  law  as  it  now  stands,  carpet  wools 
of  this  description,  whose  value  in  the  port  of  exportation,  ex- 
clusive of  the  port  charges,  is  not  over  12  cents  per  pound, 
can  be  compelled  to  pay  no  higher  rate  of  duty  than  3  cents 
per  pound. 

Very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
Hon.  B.  H.  Bristow, 

Sect^tary  of  the  Treasury, 


HAZING  AT  THE  NAVAL  ACADEMY. 

The  act  of  June  '23, 1874,  chap.  453,  to  prevent  hazing  at  the  Naval  Acad- 
emy, was  designed  to  cut  oti*  from  a  cadet  found  guilty  of  the  oftense, 
should  the  finding  of  the  court-martial  be  approved  by  the  superin- 
t-endeut,  all  chance  of  reinstatement  or  reappointment. 

Department  of  Justice; 

March  16,  1876. 

SiB:  In  the  case  of  Cadet-Midshipman  Webb,  dismissed 
for  hazing,  the  Solicitor-General,  on  the  13th  of  January,  1876, 
gave  an  opinion  which  I  approved.  The  opinion  was  that  the 
pardon  of  the  President  would  not  reinstate  a  dismissed 
cadet.  It  was  also  his  opinion  that,  after  receiving  an  nncon- 
ditional pardon  from  the  President,  such  cadet  might  be  reap- 
pointed by  virtue  of  his  complete  restoration  to  all  his  rights 
through  the  effect  of  the  pardon. 

It  is  not  necessary  that  I  should  now  question  the  strictly 
legal  soundness  of  the  Solicitor-General's  opinion.  When  that 
was. issued  I  had  not  seen  the  statute  under  which  the  ques- 
tion arose.    It  is  in  these  words : 
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*' J?e  t7  enacted  by  the  Seriate  and  House  of  Representatives  of 
ike  United  States  of  Aynerica  in  Congress  assembled^  That  in 
all  cases  when  it  shall  come  to  the  knowledge  of  the  superin- 
tendent of  the  Naval  Academy  at  Annapolis  that  any  cadet- 
midshipman  or  cadet-en^jfineer  has  been  guilty  of  the  offense 
commonly  known  as  hazing,  it  shall  be  the  duty  of  said  su- 
perintendent to  order  a  court-martial,  composed  of  not  less 
than  three  commissioned  officers,  who  shall  minutely  examine 
into  all  the  facts  and  circumstances  of  the  case  and  make  a 
finding  thereon ;  and  any  cadet-midshipman  or  cadet-engineer 
fojind  guilty  of  said  offense  by  said  court  shall,  upon  recom- 
mendation of  said  court,  be  dismissed;  and  such  finding, 
when  approved  by  said  superintendent,  shall^be  final,  and  the 
cadet  so  dismissed  from  said  Xaval  Academy  shall  be  forever 
ineligible  to  reappointment  to  said  Naval  Academy." 

Api)roved  June  23,  1874. 

It  is  evident  from  the  reading  of  this  statute  that  the  Con- 
gress intended  to  put -an  end  to  the  disgraceful  custom  of  haz- 
ing at  the  Naval  Academy,  a*id  that  Congress  meant  to  cut 
off  all  chance  of  reinstatmeut  or  reappointment  from  a  cadet 
who  had  been  found  guilty  of  the  offense  by  a  court-martial, 
if  such  finding  should  be  approved  by  the  superintendent. 

It  is  not  necessary  to  consider  very  carefully  what  the  ef- 
fect of  a  pardon  by  the  President  may  be,  or  whether,  after  an 
unconditional  pardon,  a  reapi>ointment  (the  same  as  though 
the  cadet  had  never  been  in  the  academy)  is  strictly  legal  or 
not 

I  do  not  believe  that  the  President  would  be  justified  in 
thus  abrogating  the  clear  intent  and  plain  meaning  of  a  salu- 
tary statute,  and  the  Attorney-General  wishes  strongly  to  ad- 
vise against  any  such  course  as  will  tend  by  indirection  to 
nolli^'  the  statute. 

Let  the  parties  who  consider  themselves  aggrieved  apply 

to  Congress  for  a  change  of  the  law;  but  I  trust  that  the  Pres* 

ident  will  not  interfere  to  relieve  the  party  found  guilty  while 

the  statute  remains  in  force. 

A^ery  respectfully, 

EDWAEDS  PIERREPONT.. 

Hon.  George  M.  Kobesox, 

Secretary  of  ths  Navy. 
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PER   DIEM   OF   SPECIAL   AGENTS   OF   POST-OFFICE   DEPART- 
MENT. 

The  provision  in  section  4017  Rev.  Stat.,  for  traveling  and  incidental 
expenses  of  special  agents  of  the  Post-Office  Department,  while  it  limits 
the  allowance  to  each  agent  to  **  a  snm  not  exceeding  five  dollars  a  day,'' 
does  not  eatitle  the  agent  to  have  that  amount  allowed  him  where  he 
has  agreed  with  the  Department  to  take  a  less  sam  per  day  for  such  ex- 
penses. 

Department  of  Justice,         * 

March  20,  1870. 

Sir  :  The  law  upon  which  you  ask  more  full  construction  is 
this: 

"  Se'".  4017.  The  Postmaster-General  may  employ  two  spe- 
cial agents  for  the  Pacific  coast,  and  such  number  of  other 
special  agents  as  the  good  of  the  service  and  the  safety  of  the 
mail  may  require.  Such  agents  shall  be  entitled  to  a  salary 
at  the  rate  of  not  more  than  one  thousand  six  hundred  dol- 
lars a  year  each,  and  shall  each  be  allowed  for  traveling  and 
incidental  expenses,  while  actually  employed  in  the  service,  a 
sum  not  exceeding  five  dollars  a  day." 

The  salary  is  exactly  fixed  by  the  statute  at  $1,000  a  year, 
and,  in  addition  to  this  salary,  a  "sum''  not  exceeding  $5  a 
day  is  allowed  to  each  agent  for  traveling  and  incidental  ex- 
penses while  actually  employed  in  the  service.  The  maximum 
of  the  "sum''  for  such  expenses  is  $5  a  day,  but  if  the  agent 
chooses  to  contract  with  the  Postmaster-General  to  take  50 
cents  a  day  for  traveling  and  incidental  exx)en8e4S,  he  can  de- 
mand no  more,  though  his  traveling  and  incidental  expenses 
may  reach  $20  a  day.  The  statute  does  not  provide  that  his 
traveling  and  incidental  expenses  shall  he  paid.  It  only  pro- 
vides that  "  for  "  such  expenses  a  "  sum  "  not  exceeding  $5  a 
day  shall  be  alloiced.  The  law  does  not  provide  that  the 
"  sum  "  shall  be  $5  a  day,  but  that  it  shall  not  be  more  than 
that.  This  sum  can  only  be  allowed  to  the  agent  on  those 
days  in  which  he  is  "  actually  employed  in  the  service,"  but 
for  those  days  the  sum  agreed  upon  for  traveling  and  inci- 
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dental  expenses,  if  $5  or  less,  he  is  entitled  to  receive  on  the 
monthly  settlement  of  his  ^counts. 

I  have  the  honor  to  remain,  your  obedient, 

EDWARDS  PIERREPONT. 
Hon.  Marshall  Jewell, 

Postmaster- Oeneral. 


CASE  OF  COL.  J.  B.  KIDDOO. 

The  proviso  in  section  2  of  the  act  of  March  3,  1875,  chap.  176,  namely, 
''That  no  part  of  the  foregoing  act  shaU  apply  to  those  officers  [i.  e,, 
officers  of  the  Army  theretofore  retired  by  reason  of  disability  arising 
firom  wonnds  received  in  action]  who  •  »  •  has  an  arm  or  leg 
X)ermanently  disabled  by  reason  of  resection,  on  account  of  woand8/^ 
&.C.,  construed. 

The  word  "resection"  is  a  surgical  term,  signifying  the  removal  by  ex- 
cision of  dead  or  diseased  bone — more  especially  the  removal  of  such 
bone,  in  that  way,  from  the  articular  extremities  or  the  unconsoli- 
dated extremities  of  fractured  bones. 

In  order  to  bring  a  case  within  the  terms  of  so  much  of  the  proviso  as  is. 
above  quoted,  the  essential  circumstances  required  are:  (1)  a  pre- 
vious found,  causing  some  portion  of  the  bone  to  become  diseased  or 
dead ;  (2)  thereby  necessitating  a  cutting  off  and  ramoval  of  the  dead 
or  diseased  part,  which  Is  accomplished;  (3)  whereby  the  limb  is 
permanently  disabled. 

It  is  sufficient  if  the  disability  is  in  part  approximately  attributable  to 
the  resection,  though  this  be  proportionately  less  than  what  is  due 
to  other  contributory  causes. 

Where  an  officer  was  permanently  disabled  of  a  limb  mainly  from  the 
effects  of  a  wound  received  in  battle,  and  a  doubt  exists  whether  part 
of  the  disability,  at  least,  was  not  caused  by  a  resection  on  account 
of  the  wound :  Held  that  the  officer  is  entitled  to  the  benefit  of  the 
doubt,  upon  the  ground  that  the  law  of  1875,  oi>erating  as  it  does  to 
take  away  rights  previously  granted  by  law,  should  not  be  made  to 
affect  those  as  to  whom  its  application  is  doubtful. 

Department  op  Justice, 

March  22, 1876. 
Sir  :  I  return  to  your  Department,  herewith,  the  papers  in 
the  case  of  Col.  J.  B.  Kiddoo,  a  retired  Army  officer.  These 
papers  were  submitted  to  me  by  your  predecessor  in  office 
under  cover  of  a  letter  dated  the  27th  of  January  last,  in  which 
he  stated  that  it  was  the  desire  of  the  President  that  I  give  an 
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opinion  ui>on  tlie  case.  I  have  now  the  honor  to  communi- 
cate to  you  my  views  thereon. 

By  section  32  of  the  act  of  Jul^'  28,  1866  (14  Stat.,  337), 
officers  of  the  ite^ular  Army,  entitled  to  be  retired  on  account 
of  disability  occasioned  by  wounds  received  in  battle,  were 
authorized  to  be  retired  "  upon  the  full  rank  of  the  command 
hjeld  by  them,  whether  in  the  regular  or  volunteer  service,  at 
the  time  such  wounds  were  received.'^ 

Under  and  4n  conformity  with  this  provision,  Colonel  Kid- 
'doo  was  retired,  by  reason  of  disability  cause<l  by  wounds 
Teceived  in  battle,  upon  the  rank  of  brigadier-general;  his 
actual  rank  being  at  the  time  that  of  colonel. 

Subsequently  (by  section  2  of  the  act  of  March  3, 1875, 18 
iStat,  512)  it  was  enacted  that  all  officers  of  the  Army  there- 
tofore retired  by  reason  of  disability  arising  from  wounds  re- 
ceived in  action  should  "  be  considered  as  retired  upon  the 
actual  rank  held  by  them,  whether  in  the  regular  or  volunteer 
service,  at  tlie  time  when  such  wound  teas  received^  and  should 
be  borne  on  the  retired  list  and  receive  i)ay  accordingly ;  and 
it  was  moreover  expressly  declared  that  this  enactment  should 
be  taken  and  construed  to  include  those  then  borne  on  the 
retired  list  who  had  been  placed  upon  it  on  account  of  wdhuds 
received  in  action.  The  enactment,  however,  contains  the 
following  proviso:  ^' Provided^  That  no  part  of  the  foregoing 
act  shall  apply  to  those  officers  who  had  been  in  service  as 
commissioned  officers  twenty-five  years  at  the  date  of  their 
retirement ;  nor  to  those  retired  officers  who  had  lost  an  arm 
or  leg,  or  has  an  arm  or  leg  permanently  disabled  by  reasou 
of  resection,  on  account  of  wounds,  or  both  eves  bv  reason 
of  wounds  received  in  battle;"  (the  remainder  of  the  proviso 
is  omitted,  being  deemed  unimportant  in  this  connection). 

By  an  order  of  the  War  Department,  dated  March  23, 1875, 
purporting  to  be  made  conformably  to  the  act  of  March  3, 
1875,  cited  above,  the  retired  list  of  the  Army  was  "  amended'? 
to  fix  the  rank  of  certain  officers  thereon  (including  Colonel 
Kiddoo)  from  March  3,  1875,  as  stated  in  the  order,  and 
thereby  Colonel  Kiddoo  was  reduced  from  the  rank  of  briga- 
dier-general to  that  of  colonel  on  the  retired  list.  He  after- 
wards applied  to  be  restored  on  that  list  to  his  former  rank 
^f  brigadier-general,  claiming  that  he  was  saved  from  the 
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operatiou  of  the  act  of  March  3,  1875,  by  that  part  of  the 
proviso  above  quoted  which  declares  that  the  act  shall  not 
apply  to  a  retired  ofBcer  who  '*  has  an  arm  or  leg  permanently 
disabled  by  reason  of  resection  on  account  of  wounds''  re- 
ceived in  battle.  His  application  for  restoration,  as  1  under- 
stand, is  still  pending  in  your  Department,  and  that  and  the 
facts  relating  to  his  disability,  in  addition  to  the  circumstances 
already  mentioned,  constitute  the  case  above  referred  to. 

The  question  involved  therein  appears  to  be,  whether  the 
disability  of  Colonel  Kiddoo,  as  it  existed  at  the  date  of  the 
act  last  cited,  comes  within  the  meaning  and  intent  of  the 
clause  in  said  proviso,  viz,  "an  arm  or  leg  permanently  dis- 
abled by  reason  of  resection,  on  account  of  wounds,''  &c. 

In  dealing  with  this  question  that  officer  should  be  regarded 
as  if  he  were  now  in  possession  of  the  same  rank  on  the  retired 
list  which  he  held  at  the  date  of  that  act,  and  as  if  the  in- 
quiry were  whether  the  provisions  of  the  latter,  in  so  far  as 
they  reduce  officers  then  on  said  list,  apply  to  him.  This  is. 
important  in  a  practical  point  of  view ;  for  the  effect  of  those 
provisions  being  to  take  awaj^  a  right  previously  conferred 
by  law,  of  which  the  officer  was  in  full  enjoyment  when  the- 
act  passed,  he  is  entitled  to  the  benefit  of  any  doubt  that  may 
exist  as  to  the  applicability  of  such  provisions  to  him. 

The  facts  in  relation  to  the  disability  of  Colonel  Kiddoo,  as. 
they  appear  by  the  papers  submitted  to  me,  amount  to  this: 
That  he  was  wounded  in  battle,  and  thereby  became  perma- 
nently disabled  of  a  leg ;  that  two  or  more  resections  had 
been  performed  on  the  disabled  limb  prioT  to  the  act  of  1875,, 
on  aecount  of  his  wound ;  that  after  these  operations  the  dis- 
ability existed,  and  exists  still,  and  is  permanent;  but  there 
is  a  difference  of  opinion  among  physicians  whether  such  dis-- 
ability  did  or  did  not  result  from  the  resection.  Thus,  upon 
this  i)oint,  which  is  the  only  one  whereon  there  appears  to  be 
any  conflict,  a  board  consisting  of  three  medical  officers- of 
the  Army,  convened  in  May,  1875,  to  examine  and  report 
upon  the  disability  of  Colonel  Kiddoo,  makes  the  following 
statement:  "After  mature  deliberation  the  board  arrives  at 
the  conclusion  that  disability  in  this  case  does  not  result 
from  loss  of  bone  by  resection,  as  is  the  case  in  long  bones 
where  a  section  of  bone  is  removed  in  the  line  of  continuity^ 
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or  the  function  of  a  joint  is  destroyed  by  resection  of  its 
articular  surface.''  On  the  other  hand,  Surgeon  J.  H.  Bill,  of 
the  Army,  certifies,  under  xlate  of  April  13, 1875,  that  he  has 
examined  Colonel  Kiddoo,  and  finds  that  **heha^  lost  the  use 
of  his  left  thigh  and  leg  in  consequence  of  a  resection  insti- 
tuted for  the  cure  of  a  gunshot  wound  of  the  ilium,  a  wound 
received  in  action  during  the  war  of  the  rebellion."  Again, 
under  date  of  May  21,  1875,  the  same  officer  certifies  that, 
having  examined  the  person  of  Colonel  Eaddoo,  and  being  con- 
versant with  the  circumstances  relating  to  his  case,  in  his 
opinion  Colonel  Kiddoo  labors  under  permanent  disability,  in 
consequence  of  several  resections  undertaken  for  the  cui^e  of 
a  fractured  ilium,  the  result  of  a  gunshot  wound  received  in 
battle." 

Perhaps  this  difterence  of  opinion  upon  the  point  mentioned, 
making  due  allowance  for  the  preiyonderance  in  jpoint  of 
numbers  of  those  who  take  the  negative  view,  may  warrant 
the  following  conclusion :  That  the  disability  is  in  the  main 
due  (not  to  the  resection,  but)  to  other  causes,  the  immediate 
effects  of  the  wound;  yet  there  is,  nevertheless,  a  doubt 
whether  it  is  not,  in  part  at  least,  attributable  to  the  resection ; 
that  is,  to  the  loss  of  bone  by  that  operation. 

The  word  "resection"  is  a  surgical  term,  and  is  understood 
to  describe  the  removal  by  excision  of  dead  or  diseased  bone, 
more  especially  the  removal  of  such  bone,  in  that  way,  from 
the  articular  extremities  or  the  unconsolidated  extremities  of 
fractured  bones;  so  that  the  clause  in  the  proviso  in  question 
may  be  regarded  as  if  it  read,  "an  arm  or  leg  permanently 
disabled  by  reason  of  the  cutting  off  and  removal  of  dead  or 
diseased  bone  on  account  of  wounds,"  &c.  To  bring  a  case 
within  these  terms,  the  essential  circumstances  seem  to  be« 
(1)  a  previous  wound,  causing  some  portion  of  the  bone  of  the 
limb  to  become  diseased  or  dead;  (2)  thereby  necessitating 
a  cutting  off  and  removal  of  the  dead  or  diseased  part,  which 
is  accomplished;  (3)  whereby  the  limb  is  permanently  dis- 
abled. AYith  respect  to  the  latter,  the  statute  appears  to 
contemplate  a  disability  of  the  limb  proxiniaUly  resulting 
from  the  operation  referred  to.  But  it  is  not  to  be  understood 
as  requiring  that  the  disability  shall  be  due  to  that  alone. 
The  same  wound  may  have  so  affected  other  parts  of  the 
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limb  that,  independently  of  the  affection  of  the  particular 
part  operated  upon,  permanent  disability  would  result  from 
the  affection  of  the  former.  In  such  <;ase,  if  no  part  of  the 
actual  disability  were  proximately  attributable  to  the  resection , 
it  would  not  come  within  the  terms  of  the  proviso ;  if,  how- 
ever, any  pait  of  the  disability  were  thus  attributable,  even 
though  quite  small  in  proportion  to  what  is  due  to  other  con- 
tributory causes,  that  would,  I  think,  be  enough.  For,  in  the 
latter  hypothesis,  the  absence  of  such  other  contributory 
causes  might,  indeed,  greatly  lessen  the  degree  pf  the  disabil- 
ity, but  not  entirely  remove  it,  and  the  limb  accoi;dingly 
would  still  be  in  a  state  of  disability  from  the  remaining 
cause  (the  resection),  though  to  a  less  extent.  Whether  of 
sufficient  extent  to  entitle  it  to  be  regarded  as  **  permanently 
disableil,"  within  the  meaning  of  the  statute,  could  only  be 
determined  by  an  actual  examination  of  the  particular  case, 
when  no  other  contributory  cause  of  disability  is  present ;  a 
condition  that  may  never  exist  in  the  case  under  consideration. 

Now,  in  the  case  under  consideration,  the  first  two  circum- 
stances above  enumerated  clearly  appear.  It  is  only  as  to 
the  third  that  there  is  any  difficulty.  According  to  the  con- 
clusion of  fact  on  that  point,  which  I  have  already  suggested, 
the  disability  of  Colonel  Kiddoo  is  mainly  produced  not  by 
resection,  but  by  other  causes — the  immediate  effects  of  the 
wound — ^though  there  is  a  doubt  whether  it  is  not  partly,  at 
least,  attributable  to  the  resection.  And  agreeably  to  the 
foregoing  views,  if  it  is  only  partly  attributable  to  the  resec- 
tion, that  is  sufficient  to  place  it  within  the  terms  of  the 
proviso. 

Regarding  Colonel  Kiddoo,  then,  for  present  purposes,  as 
«till  holding  the  same  rank  on  the  retii'ed  list  which  he  held 
previous. to  the  act  of  1875,  the  case  stands  thus :  A  proviso 
in  that  act  declares  that  it  shall  not  be  applicable  to  any  one  on 
the  said  list  who  has  a  limb  "permanently  disabled  by  reason 
of  resection  on  account  of  wounds  "  received  in  battle.  That 
officer  is  permanently  disabled  of  a  limb,  mainly  from  the 
effects  of  a  wound  received  in  battle.  But  there  is  doubt 
whether  a  part  of  the  disability,  at  least,  is  not  "  by  reason 
of  resection  ^  on  account  of  the  wound ;  and  the  latter,  if  true, 
would  be  sufficient^  under  the  proviso,  to  save  him  from  the 
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ox)eration  of  tlie  act.  Here,  I  think,  the  officer  is  entitled  to 
the  benefit  of  the  donbt,  upon  the  ground  that  the  act,  oper- 
ating, as  it  does,  to  take  away  rights  previously  granted  by 
law,  should  not  be  made  to  affect  those  as  to  whom  its  appli- 
cation is  doubtful. 

The  conclusion  to  which  the  foregoing  considerations  bring- 
me,  in  the  light  of  the  information  contained  in  the  papers 
submitted,  is  that  the  disability  of  Colonel  Kiddoo,  as  it  ex- 
isted at  the  date  of  the  act  of  1875,  comes  within  the  clause 
in  the  proviso  in  that  act  above  referred  to. 

I  am,  sir,  with  great  respect,  your  obedient  servant^ 

EDW  AKDS  PIERREPONT. 
Hon.  Alphonso  Taft, 

Secretary  of  War, 


CLAIM  OF  JOHN  D.  SANBORN. 

Under  section  7  of  the  .act  of  March  2,  1S67,  chap.  169,  and  seotiou  39  of 
the  act  of  June  6,  1872,  chap.  315,  also  the  appropriation  act  of  March 
3,  1875,  chap.  129,  Jehn  D.  Sanborn  is  entitled  to  snch  snms  only  as 
the  Commissioner  of  Internal  Reveune  (within  the  limit  of  the  appro- 
priation) has  agreed  to  pay,  and  the  payment  whereof  is  approred  l>y 
the  Secretary  of  the  Treasury,  for  services  of  the  following  descrii^tioQ, 
viz:  ''For  detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal  revenue-laws,  or  conniving  at  the  same, 
in  cases  where  snch  expenses  are  not  otherwise  provided  by  law." 

The  independent  action  of  each  of  those  officers  (the  Commissioner  and 
the  Secretary)  is  necessary  to  warrant  payment ;  neither  can  delegate 
to  the  other  his  powers. 

Department  of  Justice, 

March  27,  1876. 

Sir:  Yours  of  the  22d  of  December,  1875,  asking  for  an 
expre8Bion  of  my  opinion  upon  the  question  presented  in  a 
communication  from  the  Commissioner  of  Internal  Revenue, 
hafl  received  consideration,  and  the  following  is  my  opinion : 

The  question  presented  relates  to  the  claim  of  John  D. 
Sanborn,  arising  under  the  statute  of  March  2,  1867  (Rev. 
Stat,  sec.  3403;  14  Stat.,  473),  section  7: 

"And  he  it  further  enacted.  That  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secretary  of  the  Treas^ 
ury,  is  hereby  authorized  to  pay  such  sums,  not  exceeding  in 
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the  aggregate  the  amount  approjiriatecl  therefor,  as  ma^^  in 
his  jadgment  be  deemed  necessary  for  detecting  and  bring- 
ing to  trial  and  punishment  persons  guilty  of  violating  the 
internal-revenue  laws,  or  conniving  at  the  same,  in  cases 
where  such  expenses  are  not  otherwise  provided  for  by  law. 
And  for  this  purpose  there  is  hereby  appropriated  one  hun- 
dred thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, out  of  any  monej'  in  the  Treasury  not  otherwise  appro- 
priated." 

The  latter  part  of  section  39  of  the  act  of  June  6, 1872  (17 
Stat.,  257),  is  in  these  words :  ''And  the  Commissioner  of  In- 
ternal Revenue,  with  the  Approval  of  the  Secretary  of  the 
Treasury,  is  hereby  authorized  to  pay  such  sums,  not  exceed- 
ing in  the  aggregate  the  amount  appropriated  therefor^  as 
may,  in  his  judgment,  be  deemed  necessary  for  detecting  and 
bringing  to  trial  and  punishment  persona  guilty  of  violating 
the  internal-revenue  laws,  or  conniving  at  the  same,  in  cases 
where  such  expenses  are  not  otherwise  provided  for  by  law ; 
and  for  this  purpose  there  is  hereby  appropriated  one  hun- 
dred thousan<l  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated.'' 

The  appropriation  act  of  1875  (18  Stat.,  352,)  reads  as  fol- 
lows :  "  For  detecting  and  bringing  to  trial  and  punishment 
persons  guilty  of  violating  the  internal-revenue  laws,  or  con- 
niving at  the  same,  including  payments  for  information  and 
detection  of  such  violations,  one  hundred  thousand  dollars." 

The  claim  of  Mr.  Sanborn  must  rest  upon  these  statutes, 
and  the  sums  to  be  paid  to  him  must  be  such,  and  such  only, 
as  the  Commissioner  of  Internal  Kevenue  (within  the  limit  of 
the  appropriation)  agrees  to  pay,  and  which  payment  the 
Secretary  of  the  Treasury  approves ;  and  the  services  for 
which  the  payments  can  be  made  must  be  for  services  "  for 
detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal-revenue  laws,  or  conniving  at 
the  same,  in  cases  where  such  expenses  are  not  otherwise 
provided  for  by  law." 

If  Mr.  Sanboni  has  performed  these  services  at  the  request 
of  the  Commissioner  of  Internal  Bevenue,  and  the  Commis- 
sioner has  authorized  such  sums  to  be  paid  to  him  as  are  not 
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in  excess  of  the  appropriation,  and  the  Secretary  of  the  Treas- 
nr3^  has  approved  the  payment  of  such  sums,  then  Mr.  San- 
born is  entitled  to  receive  the  same.  The  Commissioner  can- 
not make  the  payment  unless  the  Secretary  of  the  Treasury 
ai)proves  the  payment. 

The  statute  provides  that  the  sums  paid  shall  be  author- 
ized by  one  officer  of  the  Government  and  approved  by 
another ;  the  independent  action  of  each  is  necessary  before 
the  "  sums''  can  be  paid.  The  Commissioner  cannot  delegate 
his  powers  to  the  Secretary  nor  can  the  Secretary  delegate 
his  to  the  Commissioner,  any  more  than  two  judges  can  dele- 
gate their  powers  to  a  third  judge,  when  the  law  requires  that 
the  judgment,  to  be  binding,  shall  be  the  judgment  of  a  ma- 
jority of  a  court  composed  of  three  judges. 

If  Mr.  Sanborn  has  i)erformed  for  the  Government  the  serv- 
ices contemplated  by  the  statute  above  cited,  he  is  entitled  to 
the  payment  of  "such  sums''  (not  exceeding  the  appropria- 
tion) as  the  Commissioner  authorizes  and  the  Secretary  of 
the  Treasury  approves. 

The  acts  of  the  Commissioner  and  of  the  Secretary  and  the 
services  performed  by  Mr.  Sanborn  are  questions  of  faet, 
which  do  not  come  within  the  province  of  the  Attorney-Gen- 
<eral  to  decide. 

The  law  is  as  above  stated. 

I  have  the  honor  to  remain,  your  .very  obedient,  &c. 

EDWARDS  PIERREPONT. 

Hon.  R  H.  Bristow, 

Secretary  of  the  Treasury, 


RESIGNATION  OF  FOREIGN  MINISTER. 

lu  February,  1876,  S.,  being  theu  minister  to  England,  tendered  his  resig- 
nation, to  take  effect  on  the  arrival  of  his  succeasor.  A  few  days  there- 
after lie  asked  for  leave  of  absence  to  return  to  the  Unitetl  States,  which 
was  granted.  Subsequently  the  Secretary  of  State  addressed  a  letter 
to'him  at  London,  informing  him  of  the  acceptance  of  liis  resignation; 
but  before  this  letter  I'eached  London  he  had  left  there  for  the  United 
^States.  A  nomination  having  been  sent  to  the  Senate  in  place  of  S., 
"resigned*^ :  Held  that  S.  (being  now  in  the  United  States)  will  cease 
to  be  minister  on  the  continuation  and  appointment  of  his  successor. 
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Department  of  Justice, 

April  12,  187C. 

Sir:  Yours,  dated  March  30,  187C,  asking  my  opinion 
upon  tbe  present  status  of  General  Robert  C.  Scbenck,  has 
received  my  consideration,  and  I  have  the  honor  to  reply. 

I  find  from  the  papers  submitted  that  the  following  are  the 
facts : 

On  the  17th  dav  of  Februarv  last  General  Schenck  tend- 
ered  his  resignation,  stating  the  time  at  which  it  was  to 
take  effect  in  these  words:  "I  propose  that  my  resignation 
shall  take  effect  on  the  arrival  of  my  successor."  Before 
this  letter  of  resignation  arrived,  on  the  21st  day  of  Feb- 
ruary, General  Schenck  sent  a  cable  telegram,  asking  leave 
of  absence  to  repair  to  Washington,  which  leave  was  given 
on  the  23d  of  February. 

On  the  2d  of  3Iarch  General  Schenck  telegraphed,  saying: 
^' I  tendered  my  resignation  when  the  action  of  the  Executive 
was  questioned ;  as  my  own  conduct  is  now  the  subject  of 
charges,  I  assume  the  President's  decision  on  my  offer  will 
be  suspended  while  this  proceeding  is  pending." 
•  On  the  3d  of  March  the  Secretary  of  State  replied :  ^'  The 
President  has  taken  steps  to  fill  the  place  immediately ;  and, 
on  that  account,  and  for  other  reasons,  cannot  delay  acting 
on  resignation." 

On  the  6th  of  March  the  Secretary  of  State  wrote  a  letter 
to  General  Schenck,  in  which  are  these  words:  "I  am  in- 
structed by  the  President  to  state  that  your  resignation  is 
accepted."  Before  this  letter  reached  London  General  Schenck 
was  on  his  way  to  Washington. 

On  the  17th  day  of  February  the  name  of  Mr.  Dana  was 
sent  to  the  Senate  as  successor  to  General  Schenck,  the  mes- 
sage stating  that  the  nomination  was  in  place  of  General 
Schenck,  ^^reMgnedJ" 

General  Schenck  left  England  under  the  leave  of  absence  on 
the  4th  day  of  March. 

The  Senate  has  not  vet  confirmed  Mr.  Dana. 

The  question  is  whether  General  Schenck  is  still  minister. 

When  the  resignation  of  such  an  officer  of  the  government 
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is  tendered,  and  the  time  at  wbich  the  resignation  is  to  take 
effect  is  specifically  named  in  the  resignation,  the  acceptance- 
of  that  resignation,  without  qualification,  accex)ts  the  resig- 
nation with  the  condition  attached. 

If  General  Schenck  had  remained  in  England,  he  would 
have  remained  minister  to  England,  under  the  facts  presented, 
until  his  successor  had  arrived  in  England ;  but  having  sub- 
sequently obtained  leave  of  absence  to  return  to  America, 
and  having  so  returned,  somewhat  changed  the  condition  of 
the  acceptance  of  the  resignation ;  and  it  is  hardly  reasonable 
to  hold  that  it  would  be  necessarv  for  the  new  minister  to 
arrive  in  England  before  General  Schenck  (now  in  the  United 
States)  should  cea.se  to  be  minister. 

Under  all  the  circumstances  of  the  case  as  presented  by 
the  facts  above  stated,  I  am  of  opinion  that  General  Schenck 
will  cease  to  be  minister  on  the  nomination  and  confirmaticm 
of  his  successor. 

Very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 

Hon.  Hamilton  Fish, 

Secretary  of  State. 


MAIL  TRANSPORTATION  BY  RAILROADS. 

Where  two  railroad  corporations  nm  from  their  point  of  junction  to  a 
common  terminus  (over  the  same  track)  separate  traius  with  i>ostal 
cars  carrying  the  mails,  and  route-agents  to  accompany  the  same, 
each  such  corporation  is  entitled,  under  the  act  of  March  3,  1873, 
chap.  231,  to  be  paid  at  the  rates  thereby  provided  for  the  average 
weight  of  mails  carried  by  it  to  the  common  terminus. 

Railroad  companies,  carrying  the  mails  under  the  arrangement  and  clas- 
sification of  the  Postmaster-General,  agreeably  to  the  law  as  it  existed 
prior  to  March  3,  1873,  cannot  now  claim  additional  compensation.  • 

Department  of  Justice, 

May  G,  1876. 
Sir:  The  questions  presented  in  yours  of  yesterday  and  of 
the  day  previous  (both  this  day  received),  arising  in  the  cases^ 
of  the  Rockford,  Hock  Island  and  Saint  Louis  Eailroad  Com- 
pany, and  of  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  may  be  generalized  thus :  Where  two  railroad  cor- 
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l>orationsrun  from  their  point  of  junction  to  a  common  terminus 
(over  the  same  track,  which  each  is  entitled  thus  to  use)  sep. 
urate  passenp:er-trains,  carrying  postal  cars,  agents,  and  mails, 
can  the  Postmaster-General,  shiee  the  passage  of  the  act  of 
March  3,  1873,  pay  each  company  according  to  the  weight 
-carried  by  it,  although  the  service  of  but  one  of  them  has 
been,  by  formal  order  to  that  effect,  recognized  by  the  depart- 
ment* as  extending  over  its  entire  length  of  road,  while  that 
of  the  other  (so  far  a«  the  distance  between  the  junction  and 
terminus  aforesaid  is  concerned)  has  received  no  other  recog- 
nition than  the  accrediting  to  its  trains  so  run  postal  agents, 
who  return  registers  of  the  mails  carried  over  the  whole  ex- 
tent of  the  line,  their  weights,  &c.,  and  no  provision  is  made 
for  any  transfer  or  reception  of  the  mails  at  said  point  of  junc- 
tion i  Can  the  mail  carriage  of  each  corporation  so  performed 
be  recognized  as  a  distinct  service  under  the  act  of  June  6, 
1872  ?  If  anj"  other  questions  arise  under  earlier  statutes  or 
l)eculiar  to  either  of  these  two  cases,  they  will  be  subsequently 
Aud  separately  discussed.  Xo  contract  in  writing  has  been 
made  with  either  company. 

First.  By  the  act  of  March  3, 1873,  chap  231,  sec.  1  (17  Stat., 
^158),  the  Postmaster  General  is ''  directed  to  readjust  the  com- 
pensation to  be  hereafter  paid  for  the  transportation  of  mails 
on  rai7roa(/  routes  "  upon  the  basis  of  the  average  weight  of 
mails  carried,  with  a  specific  increase  for  superior  facilities 
provided  in  the  wa^'  of  longer  postal  cars,  &c.  The  pay  is  to 
be  measured  at  a  fixed  sum  i)er  mile  per  annum  that  the 
average  weight  is  carried.  Under  this  statute,  the  appoint- 
ment of  route  agents  to  accompany  the  separate  trains  of 
■each  roiid  over  the  entire  railroad  route  to  the  common  termi- 
nus, with  directions  thet'e  to  distribute,  receive,  and  deliver 
the  mails,  and  to  take,  register,  and  return  the  weight  of 
them,  is  a  sufficient  recogiytion  of  the  service  of  the  corpora- 
tion to  entitle  it  to  be  paid  therefor  at  the  rates  provided  by 
law  for  the  average  weight  of  mails  carried  to  the  common 
terminus. 

Second.  Under  the  law  as  it  existed  prior  to  March  3, 1873, 
it  is  believed  that  the  corporations  carrying  the  mails  under 
the  arrangement  and  classification  of  the  Postmaster-General 
«anuot  now  legally  claim  any  additional  compensation. 
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These  answers  cover  the  whole  grownd  of  the  several  inter- 
rogatories propounded. 

Very  resi^ectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 
Hon.  Marshall  Jewell, 

Postmaster-  GeneraL 


LAS  ANIMAS  GRANT. 

The  action  of  the  register  and  receiver  of  the  projier  land  district,  in 
passing  upon  claims  of  derivative  claimants  to  lands  theretofore  claimed 
by  Vigil  and  St.  Vrain,  nuder  the  provisions  of  the  act  of  February 
25,  18(19,  chap.  47,  amendatory  of  the  act  of  June  21,  1860,  chap.  167 
was  final,  and  not  subject  to  revision  by  the  Laud  Department. 

Col.  William  Craig,  a  derivative  claimant  under  Vigil  and  St.  Vrain, 
having  established  his  claim  '*to  the  satisfaction"  of  the  register  and 
receiver  of  the  proper  land  district,  thereby  became  entitled  to  have 
furnished  to  him  by  the  surveyor-general  of  Colorado,  as  evidence  of 
title,  an  approved  plat  of  the  land  which  was  awanled  to  him  by  the 
register  and  receiver  aforesaid.  In  view  of  which :  Advised  that  the 
President  direct  the  Commissioner  of  the  General  Land  Office  to  in- 
struct the  surveyor-genral  of  Colorado  to  deliver  to  Colonel  Craig  an 
approved  jilat  of  the  land  so  awarded. 

In  the  exercise  of  his  general  administrative  superintendence,  the  Presi- 
dent may  interfere  to  restrain  an  officer  from  assuming  an  authority 
that  does  not  belong  t-o  him,  as  well  as  to  compel  the  officer  to  perform  a 
duty  that  does  belong  to  him. 

Hence  it  is  competent  t-o  the  President  to  entertain  an  appeal  from  the 
head  of  a  Department  which  concerns  the  authority  of  a  subordinate 
officer  in  the  Department. 

DEPART3IENT  OF   JUSTICE, 

May  15, 1876. 

Sir:  The  Attorney -General  has  the  honor  to  present  to  the 
President  his  opinion  upon  the  "  Las  Animas  grant." 

Col.  William  Craig  applied  to  the  President  for  an  order 
directing  that  the  surveyor-general  of  Colorado  be  ordered  to 
issue  a  plat  of  his  land  included  in  the  Las  Animas  grant, 
in  accordance  with  the  decision  of  the  register  and  receiver- 
general  of  the  Pueblo  land  district  of  that  Territory, 

The  question,  "  Whether  the  Executive  should  take  action 
upon  the  matter  set  forth  in  the  letter  of  Colonel  Craig  to 
Hon.  S.  S.  Burdett,  Commissioner  of  the  General  L^nd  Office, 
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dated  October  1, 1874,  after  the  decision  of  the  Secretary  of 
the  Interior  in  this  case,  and,  if  so,  what  action  would  be 
recommended,"  was  referred  by  the  President  to  the  Attor- 
ney-General. 

The  facts  as  set  forth  in  the  letter  of  Colonel  Craig  are 
these: 

Under  the  Mexican  colonization  act  of  18th  August,  1824, 
and  the  declaratory  executive  regulations  on  the  21st  day  of 
November,  1828  (1  Rockwell's  Spanish  and  Mexican  Law, 
452,  e^  8€q.)j  Cornelio  Vigil  and  Ceran  St.  Vrain,  Mexican  citi- 
zens, on  December  8, 1843,  presented  their  joint  i>etition  for 
a  large  grant  of  land  to  the  Mexican  authorities,  and  such 
action  was  had  that,  on  the  2d  of  January,  1844,  the  petition- 
ers were  placed  personally  in  "juridical  possession"  with  the 
usual  solemnities,  and  a  certificate  granted  in  due  form,  of  a 
tract  of  land  extending  from  the  Arkansas  Riter  in  front  to 
the  grant  of  Beaubien  and  Miranda  in  the  rear,  and  from  the 
valley  of  Las  Animas  orPurgatoire  tributary  below  to  within 
half  a  league  of  San  Carlos  tributary  above.  These  bound- 
aries include  about  eighty  miles  square  and  nine  hundred 
and  twenty-two  square  leagues.  (The  documents  concerning 
these  grants  are  found  in  Report  No.  312,  House  of  Repre- 
sentatives, Thirty-sixth  Congress,  First  Session,  pp.  269  to 
278.) 

On  the  2d  of  February',  1848,  the  treaty  of  Guadalupe  Hi- 
dalgo was  entered  into  between  the  United  States  and  Mex- 
ico, and  proclaimed  July  4  of  the  same  year  (9  Stat.,  p.  922), 
by  which  the  region  embracing  this  grant  became  the  prop- 
erty of  the  United  States.  By  the  eighth  article  of  that  treaty 
it  was  provided  that  "Mexicans  now  established  in  territo- 
ries pre\iously  belonging  to  Mexico,  and  which  remain  for 
the  future  within  the  limits  of  the  United  States,  as  defined 
by  the  present  treaty,  shall  be  free  to  continue  where  they 
now  reside,  or  to  remove  at  any  time  to  the  Mexican  Repub- 
lic, retaining  the  property  which  they  possess  in  the  said  ter- 
ritories, or  disposing  thereof  and  removing  the  proceeds  where- 
ever  they  may  please." 

If  the  grant  was  regular  and  perfect,  then  the  property  was 
inviolably  protected  in  Yigil  and  St.  Vrain  by  this  treaty. 
(United  States  vs.  Moreno,  1  Wallace,  400.)    If  it  was  iucom- 
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plete,  "  it  remained  for  the  new  government  succeeding  to  tlie 
obligations  of  the  former  government  to  complete  what  thus 
remained  imx>erfect."    (Beard  vs.  Federy^  3  Walla<5e,  478, 490.) 

Acting  upon  this  principle,  Congress,  by  an  act  of  June  21, 
1860,  entitled  '*An  act  to  confirm  certain  private  laud  claims 
in  the  Territory  of  New  Mexico,"  enacted  "  That  the  private 
land  claims  in  the  Territory  of  New  Mexico  ♦  •  •y  desig- 
nated as  numbers  one  *  ♦  *  seventeen,  *  ♦  •  be, 
and  they  are  hereby,  confirmed ;  provided  that  the  claim  num- 
ber ♦  •  ♦  seventeen,  in  the  name  of  Cornelio  Vigil 
and  Ceran  St.  Train,  shall  not  be  confirmed  for  more  than 
eleven  square  leagues  to  each  of  said  claimants,''  being  ninety- 
seven  thousand  six  hundred  and  fifty  acres  in  all. 

Section  2  enacts  "  That  in  surveying  the  claims  of  said 
Cornelio  Vigil  and  Ceran  St.  Vrain,  the  location  shall  be 
made  as  folio w^^,  namely :  the  survey  shall  first  be  made  of  all 
tracts  occupied  by  actual  settlers  holding  possession  under 
titles  or  promises  to  settle  which  have  heretofore  been  given 
by  said  Vigil  and  St.  Vrain  in  the  tracts  claimed  by  them ; 
♦  •  ♦  and  it  shall  be  the  duty  of  the  surveyor-general  of 
New  Mexico  immediately  to  proceed  to  make  the  surveys  and 
locations  authorized  and  required  by  the  terms  of  this  sec- 
tion." 

Section  4  enacts  **That  the  foregoing  confirmation  shall 
only  be  construed  as  quitclaims  or  relinquishments  on  the 
part  of  the  United  States,  and  shall  not  affect  the  adverse 
rights  of  any  other  person  or  persons  whomsoever." 

It  is  obvious  that,  as  Congress  had  provided  no  tribunal 
for  determining  what  were  the  extent  of  the  tracts  occupied 
*'*  by  a(jtual  settlers  holding  possession  under  titles  or  prom- 
ises to  settle  which  had*  heretofore  been  given  by  Vigil  and 
St.  Vrain  in  the  tracts  claimed  by  them,"  this  act  became 
impossible  of  execution.  To  remedy  this  defect,  and  with 
the  apparent  intention  to  afford  these  settlers  a  method  of 
adjusting  their  conflicting  claims.  Congress,  on  the  25th  of 
February,  1869,  passed  an  act  entitled  "An  act  to  amend  an 
act  entitled  *An  act  to  confirm  certain  private  land  claims  in 
the  Territory  of  New  Mexico,'"  (16  Stat,  p.  275),  which, 
.among  other  things,  provided  "that  the  claims  of  all  actual 
settlers  upon  the  tracts  heretofore  claimed  by  the  said  Vigil 
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and  St.  Vrain  holding  possession  under  titles  or  promises  to 
settle  which  have  been  made  by  Vigil  and  St.  Train,  or  their 
legal  representatives,  prior  to  the  passage  of  this  act,  who 
may  establish  their  claims  within  one  year  from  the  passage 
of  this  act  to  the  satisfaction  of  the  register  and  receiver  of 
the  proper  land  district,  shall  in  like  manner  be  adjusted 
according  to  the  subdivisional  lines  of  survey  so  as  to  include 
the  lands  so  settled  upon  or  purchased,  and  the  areas  of  the 
same  shall  be  deducted  and  excluded  from  the  adjusted 
limits  of  the  claim  of  said  Yigil  and  St.  Train  respectively. 

By  the  third  section  it  is  enacted,  ^'  That  upon  the  adjust- 
ment of  the  Tigil  and  St.  Train  claims,  *  *  *  it  shall  be 
the  duty  of  the  surveyor-general  of  the  district  to  furnish 
proper  approved  plats  to  said  claimants,  or  their  legal  repre- 
sentatives, and  so  in  like  manner  to  said  derivative  claim- 
ants, which  shall  be  evidence  of  title."  ' 

By  section  5  it  is  enacted,  ^^That  in  case  of  the  neglect  or 
refusal  of  the  said  Tigil  and  St.  Train,  or  either  of  them,  to 
accept  the  provisions  of  this  act  and  the  act  to  which  this  is 
amendatory,  •  •  ♦  no  suit  shall  be  brought  or  proceed- 
ings instituted  in  any  of  the  courts  of  the  United  States  by 
such  party,  or  by  any  one  claiming  through  or  under  them, 
to  establish  or  enforce  said  claims,  or  for  any  cause  of  action 
founded  upon  the  same,  after  six  months  from  the  passage  of 
this  act." 

It  is  not  in  c<mtroversy  that  the  lauds  claimed  by  the  ^'de- 
rivative claimants"  would  much  exceed  in  extent  an  area  of 
twenty-two  square  leagues,  for  which  the  grant  was  confirmed. 
It  appears  by  a  copy,  duly  certified  by  the  Commissioner  of 
the  General  Land  Office,  of  the  opinion  of  the  register  and  re« 
ceiver  of  the  United  States  land  office  at  Pueblo,  Colorado 
Territory,  under  the  provisions  of  the  act  of  Congress  ap- 
proved February  25, 1869,  that  Craig  made  claim  to  one  hun- 
dred and  twenty-seven  thousand  acres  of  this  land;  that, 
"under  his  promise  in  the  year  1855,  St.  Train  selected  a  loca- 
tion for  Craig,  who  actually  settled  upon  the  same  in  1863 
and  began  the  settlement  and  cultivation  of  the  place  on 
which  he  resided  and  still  resides,  raising  successive  crops  on 
the  land  and  spending  a  very  great  sum  of  money  in  the  im- 
provement of  said  land,  as  testified  to,  not  less  than  two 
7  p 
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hundred  thousand  dollars;  that  he  obtained  several  deeds 
from  Vigil  and  St.  Yrain,  and  those  claiming  title  under  them, 
during  the  years  1860  to  1864  inclusive,  and  that  his  title  to  . 
the  tract  is  clearly  established :  first,  by  one  of  the  earliest 
promises  of  St.  Vrain;  second,  by  subsequent  deeds  thereto; 
and,  third,  by  actual  possession  and  cultivation  by  the  claim- 
ant personally,  and  by  tenants  from  1863  to  the  present  time ; '' 
so  that,  subject  to  certain  conveyances  and  claims  of  other 
claimants  set  forth  in  said  opinion,  ^^  there  are  73,288.2  acres 
of  land  to  which  we  think  William  Craig  is  clearly  entitled." 
This  action  and  opinion  of  the  register  and  receiver  of  the 
proper  land  district  was  duly  filed  in  the  General  Land  Office. 
It  appears,  further,  that  these  proceedings  and  awards  of  the 
register  and  receiver  of  the  land  office  were  made  known  to 
the  surveyor-general  and  '^  an  approved  plat "  demanded  of 
him,  and  that  under  date  of  the  said  24th  of  March,  1874, 
and  the  1st  of  April,  1874,  the  surveyor-general  asked  for  in- 
structions as  to  furnishing  ^^ approved  plats'' of  the  lands 
awarded  to  "derivative  claimants"  under  Vigil  and  St. 
Vrain  in  Colorado,  pursuant  to  the  act  of  Congress  of  Febru- 
ary 23,  1869.  Meanwhile,  on  the  13th  of  March,  1874,  the 
Commissioner  wrote  to  the  register  and  receiver  to  let  the 
"derivative  claimants"  appeal  to  the  Commissioner,  and  on 
the  14th  of  April  following  the  Commissioner  instructed  the 
surveyor-general,  by  a  letter  of  that  date,  to  furnish  no  ap- 
proved plats  until  the  further  decision  of  the  Land  Office, 
and  on  the  20th  of  April  the  rejected  claimants  notified  the 
Commissioner  that  they  claimed  an  appeal  from  the  decision 
of  the  register  and  receiver;  whereupon  Colonel  Craig  ad- 
dressed the  letter  referred  by  the  President  to  the  Attorney- 
General  to  the  Commissioner  of  the  General  Land  Office 
denying  any  such  right  of  appeal,  and  asking  that  "an  ap- 
proved plat "  might  be  furnished  to  him ;  and,  failing  to  get 
such  order  from  the  Land  Office  or  from  the  Secretary  of  the 
Interior,  asked  the  interposition  of  the  chief  executive  officer 
in  his  behalf. 

The  first  question  to  be  considered  is,  whether  Colonel 
Craig  is  entitled  to  have  furnished  him  by  the  surveyor-gen- 
eral of  Colorado  "an  approved  plat"  of  the  land  adjudged  to 
him  by  the  register  and  receiver  of  the  proper  land  office  un- 
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der  the  provisions  of  the  act  of  February  25, 1869,  as  "evi- 
dence of  his  title." 

It  is  stated  in  the  decision  of  the  Secretary  of  the  Interior 
{p.  7)  that  "  if  the  act  of  February  25, 1869,  viewed  in  con- 
nection  with  the  legislation  of  July  14, 1836,  should  lead  my 
mind  to  the  conclusion  that  it  was  the  intention  of  Congress 
to  convert  the  register  and  receiver  into  arbiters  for  the  final 
adjustment  of  the  rights  of  these  derivative  claimants,  I  should 
have  no  hesitation  in  saying  that  an  apx)eal  would  not  lie  from 
their  decision." 

It  is  to  be  observed  and  kept  in  mind  throughout  the  con- 
sideration of  this  question  that  the  lands  in  controversy  were 
never  part  of  the  public  domain  of  the  United  States ;  they 
were  never  owned  or  sold  by  the  government,,  but  were  the 
property  of  individuals,  acquired  under  Mexican  grants  and 
acquiesced  in  by  the  United  States  in  the  treaty  with  Mexico 
and  in  the  acts  of  C(9ngress  subsequently  made.  The  act  of 
1836  (made  long  prior  to  the  treaty),  relating  to  the  public 
lands,  has  no  bearing  upon  this  case. 

The  principles  governing  this  question  have  been  ably  dis- 
cussed and  clearly  defined  during  the  present  month  of  May 
(1876)  by  the  Supreme  Court  of  the  United  States  in  the  opin- 
ion of  Mr.  Justice  Davis  in  Kewhall  vs.  Sanger  (see  2  Otto, 
761). 

Congress,  by  the  act  of  June  21, 1860,  confirmed  the  title  in 
the  Mexican  grantees.  The  act  in  express  terms  relinquishes 
all  title  of  the  United  States  to  those  lands. 

The  claimant's  title  comes  of  a  Mexican  grant.  The  United 
States  has  recognized  that  title  and  confirmed  that  grant, 
not  made  a  new  one.  The  efiect  of  the  word  "relinquish, 
menf  upon  lands  granted  to  the  citizen  prior  to  cession  of 
the  region  wherein  situated  by  a  treaty  of  the  United  States 
has  been  fully  determined  in  Les  Bois  vs.  Bramell  (4  Howard, 
p.  449),  the  court  holding  that  the  word  •* relinquishment''  in 
a  confirmatory  act  of  Congress,  in  case  of  private  lands  in 
territory  ceded  by  treaty,  the  limits  of  which  were  undeter- 
mined by  survey,  vested  in  the  private  owner  a  fee-simple. 
Therefore  this  land  never  was  a  part  of  the  public  lands  of 
the  United  States.  The  statute  recognizing  that  condition  of 
ownership  decides  that  the  location  of  the  several  claims 
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shoald  be  made  on  the  earth's  surface  within  certain  limits, 
and  for  that  purpose  appointed  the  register  and  receiver  of 
the  land  office  a  commission  before  whom  the  dwners  ^*  should 
establish,"  within  a  time  therein  limited,  ^'  their  claims  to  the 
satiafaetion  of  tlie  register  and  receiver j^  and  not  to  the  "  satis- 
faction" of  anybody  else. 

It  will  be  further  observed  that  the  same  act  giving  this 
power  to  the  register  and  receiver  made  it  a  condition  that 
the  claimants  should  accept  that  tribunal  or  bring  their  cases 
into  court  and  ^^ establish  their  claims  to  their  lands"  within 
six  months  of  the  passage  of  the  act. 

This  class  of  legislation  giving  to  certain  officers  of  the 
United  States,  with  the  consent  of  parties,  certain  gi^o^t  judi- 
cial functions,  is  nearly  as  old  as  the  Government  itself;  and 
the  question  of  such  jurisdiction,  and  whether  it  is  final,  has 
been  more  than  once  decided  by  the  Supreme  Court,  and  has 
been  many  times  the  subject  of  discu^ion  in  the  opinions  of 
my  predecessors  in  the  office  of  Attorney-General,  and  espe- 
cially have  the  words  "establish  to  the  satisfaction"  of  a 
given  officer  a  right  or  claim  been  frequently  construed,  and 
in  every  instance,  so  far  as  I  am  advised,  have  been  held  to 
confer  final  jurisdiction  over  questions  so  submitted.  (See 
DeChroot  vs.  Tlie  United  States^  5  Wall.,  420 ;  case  of  Atocha^  17 
Wall.,  444.) 

The  question  was  submitted  to  the  register  and  receiver  of 
the  land-office  to  determine,  not  as  part  of  their  duty  as  such 
officers,  but  as  a  kind  of  tribunal  established  by  Congress 
for  a  special  purpose.    (See  11  Opinions,  47.) 

In  regard  to  the  nature  of  the  case  before  the  President, 
Craig's  counsel  insist  that  it  is  not  an  apx>eal  from  the  decis- 
ion of  the  head  of  a  Department,  but  an  application  to  the 
Executive  to  require  a  subordinate  officer  to  perform  the 
duty  imposed  upon  him  by  statute,  and  contend  that  this  is 
a  matter  clearly  within  the  power  and  duty  of  the  Executive; 
while  the  opposing  counsel  urge  that  it  is  nothing  but  an 
appeal  from  the  decision  of  the  head  of  a  Department,  and 
maintain  that  such  an  appeal  does  not  Ue,  in  support  of 
which  position  the  following  authorities  are  cited :  1  Opiu., 
624,  636,  678 ;  2  Opin.,  481,  507 ;  4  Opin.,  515 ;  5  Opin.,  275, 
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030;  6  Opin.,  226;  lOOpin.,  626,  527;  11  Opin.,.!*;  13  Opin,, 
28;  1  Lester's  Land  Laws,  680;  1  How.,  290. 

The  first  question  is,  whether  the  decision  of  t^e  i^egister 
and  receiver  under  the  act  of  1869  can  be  revised  by;*he 
Commissioner  of  the  General  Land  OfiBlce.  This  is  substan- 
tially the  question  which  was  submitted  to  and  decided.!)^ 
the  Secretary  of  the  Interior ;  and  the  same  question  mu&k 
necessarily  be  passed  upon  by  the  President,  even  if  the  case 
were  what  the  counsel  of  Craig  claim  it  to  be,  namely,  an 
application  to  enforce  the  performance  of  official  duty,  before 
taking  action  on  such  application.  Hence  the  case  may  be 
regarded  as  an  appeal  from  a  decision  of  the  head  of  the 
Literior  Department  touching  the  authority  of  a  subordinate 
officer  in  that  Department ;  and  the  point  now  to  be  consid- 
ered is,  can  the  President  entertain  this  appeal  f 

After  much  reflection,  I  am  of  opinion  that  the  appeal  is 
one  which  may  be  entertained  by  the  President.  It  presents 
a  question  concerning  the  authority  of  a  subordinate  execu- 
tive officer  over  a  particular  subject. 

The  President,  in  the  exercise  of  his  general  administra- 
tive superintendence,  may  interfere  to  restrain  an  officer  from 
assuming  an  authority  that  does  not  belong  to  him,  as  he 
unquestionably  may  to  compel  the  officer  to  perform  a  duty 
that  does  belong  to  him.  The  functions  of  the  President, 
viewed  with  reference  to  such  superintendence,  seem  to  me 
to  include  as  well  the  power  of  requiring  the  various  officers 
of  the  executive  department  of  the  Government  to  keep 
within  the  proper  limits  of  their  authority,  as  the  power  of 
requiring  them  to  discharge  the  public  trusts  imposed  upon 
them. 

This  view  is  not  in  conflict  with  the  opinions  of  my  prede- 
cessors in  office  to  which  I  have  been  referred,  nor  indeed 
with  the  other  authorities  cited  by  counsel.  On  examination 
of  the  former,  they  are  found  to  relate,  one  and  all,  to  the 
subject  of  the  power  of  revision  by  the  President  in  matters 
of  official  duty  which  are  specially  committed  to  different  De- 
partmental officers,  such  as  the  settlement  of  public  accounts 
(1  Opin.,  624, 636, 678 ;  2  Opin.,  481, 507,  508 ;  5  Opin.,  630 ;  11 
Opin.,  14);  or  the  allowance  of  pension  claims  (4  Opin.,  515); 
or  the  determination  of  land  cases  (5  Opin.,  275 ;  10  Opin., 
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527)  J  or  th4*&^judication  of  patent  cases  (13  Opin.,  2&);  or 
the  decisil^tr.pf  questions  of  fact  in  cases  of  contract  with  a 
Departititei*(6  Opin.,  226),  or  the  determination  of  claims  for 
servu^es  fn  a  Department  (10  Opin.,  526).    In  none  of  these 
insl^n(!Ses  was  the  jurisdictimi  of  the  Departmental  officer  in 
a£ij^J|Se*gree  involved,  but  merely  the  correctness  of  his  official 
:^tit<m  in  matters  admitted  to  be  tcithin  his  competency^  so  that 
v-.lhey  are  clearly  distinguishable  from  the  case  before  me. 
/'.'     Eecnrring  to  the  act  of  1860,  it  will  be  seen  that  the  con- 
. '  firmation  of  twenty-two  square  leagues  in  favor  of  Vigil  and 
St.  Yrain  is  not  thereby  definitely  attached  to  any  piece  of 
land  within  the  limits  of  the  large  tract  originally  claimed  by 
them,  but  is  left  to  he  located  within  those  limits  according  to 
the  mode  and  directions  therein  prescribed.    These  look  to 
the  protection  of  the  equitable  rights  of  derivative  claimants 
occupying  lands  within  the  same  tract  as  against  the  con- 
firmees, so  far  as  to  require  the  lands  thus  occupied  to  be 
surveyed  and  the  area  thereof  deducted  from  the  area  con- 
firmed before  the  residue,  should  any  remain,  be  located. 

The  act  of  1869  contains  more  specific  provisions  for  ascer- 
taining the  claims  of  the  derivative  claimants  to  be  deducted 
as  aforesaid.  These  provisions  authorize  the  deduction  of 
the  claims  of  sxtch  of  those  claimants  only  who  may  establish 
their  claims  within  one  year  from  the  passage  of  the  act  (sub- 
sequently extended  to  one  year  from  the  completion  and  ap- 
proval of  the  subdivisional  surveys  contemplated  by  the  act) 
"to  the  satisfaction  of  the  register  and  receiver  of  the  proper 
land  district" 

The  duty  devolved  upon  the  register  and  receiver  is  of  a 
special  and  peculiar  character.  It  forms,  indeed,  a  part  of 
the  scheme  devised  for  the  location  of  the  confirmed  right 
upon,  and  the  segregation  of  the  quantity  of  land  covered 
thereby  fi*om,  the  public  domain;  but  it  more  immediately  re- 
lates to  matters  in  which  the  derivative  claimants  and  the 
original  claimants  are  alone  interested.  Those  officers  are  to 
pass  upon  the  claims  of  derivative  claimants  to  the  lands  db- 
cupied  by  the  latter  which  shall  be  presented  within  a  stated 
period,  and  these  claims  manifestly  do  not  come  within  the 
category  of  private  land  clawis  against  the  Government^  being 
rather  claims  against  the  confirmees  of  a  private  land  claim 
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against  the  Goverument,  which  the  latter  has  seen  fit  to  pro- 
tect in  this  way.  In  the  proceedings  before  the  officers  on 
such  claims  the  interests  of  the  derivative  claimants  may  be 
adverse  to  those  of  the  original  claimants.  So,  as  has  really 
proved  to  be  the  case,  the  derivative  claimants  may  even  be 
adversely  interested  therein  as  against  each  other.  But  the 
Government  has  no  interest  that  can  be  affected  thereby,  and 
it  can  sustain  no  adverse  relation  to  any  of  the  parties  thereto. 
The  sabject-matter  of  the  proceedings  is  of  purely  private, 
individual  concern,  and  the  register  and  receiver  exercise  a 
iadicial  discretion  therein.  Such  claims  as  shall  be  estab- 
lished to  the  ^^  satisfaction"  of  those  officers  are  contemplated 
by  the  statute  to  constitute  a  location  of  the  previously  uulo- 
cated  confirmation  to  the  extent  of  the  claims  so  established, 
not  exceeding  in  all,  however,  the  quantity  confirmed.  Their 
action  in  the  premises  must  be  deemed  to  be  final,  unless  an 
appeal  therefrom  is  provided  by  statute. 

There  is  nothing  in  the  act  devolving  the  duty  referred  to 
upon  the  register  and  receiver,  which  provides  for  a  revision 
by  the  Commissioner  of  the  General  Land  Office,  or  by  any 
other  officer,  of  their  decisions  upon  the  claims  presented  to 
them.  But  it  is  contended  that  at  the  time  the  above-men- 
tioned apx)eals  were  taken  the  Commissioner  derived  authority 
to  revise  such  decisions  from  the  act  of  July  4, 1836,  chap. 
352,  the  first  section  of  which  declares,  <^That  from  and  after 
the  passage  of  this  act  the  executive  duties  now  prescribed, 
or  which  may  hereafter  be  prescribed,  by  law,  appertaining 
to  the  surveying  and  sale  of  the  public  lands  of  the  United 
States,  or  in  anywise  respecting  such  public  lands,  and,  also, 
sach  as  relate  to  private  claims  of  land,  and  the  issuing  of 
patents  for  all  grants  of  land  under  the  authority  of  the  Gov- 
ernment of  the  United  States,  shall  be  subject  to  the  super- 
vision and  control  of  the  Commissioner  of  the  General  Land 
Office,  under  the  direction  of  the  President  of  the  United 
States."  And  it  is  understood  that  the  provision  in  this  sec- 
tion specially  relied  upon  as  conferring  the  revisory  authority 
is  that  respecting  private  land  claims,  which  is  in  substance 
as  follows:  that  the  ** executive  duties"  prescribed  by  law, 
relating  to  <^  private  claims  of  land,"  shall  be  subject  to  the 
sapervision  and  control  of  the  Commissioner  of  the  General 
Land  Office. 
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Two  questions  here  suggest  themselves :  1.  Do  the  claims, 
which  the  act  of  1869  requires  to  be  established  to  the  satis- 
factiou  of  the  register  and  receiver,  properly  come  under  the 
description  of  ^'  private  claims  of  land"  within  the  meaning 
of  the  said  provision  t  2.  Is  the  duty  imposed  upon  the  reg- 
ister and  receiver  by  that  act  an  *' executive  duty''  within 
the  meaning  of  the  same  provision  ? 

It  is  very  manifest,  from  the  context,  that  the  words  ^'pri- 
vate claims  of  land"  were  intended  to  signify  only  claims  of 
that  character  which  are  preferred  against  the  Government. 
It  is  obvious  that  the  only  parties  who  would  be  immediately 
interested  in  the  proceedings  before  the  register  and  receiver 
to  establish  their  claims  are  the  derivative  claimants  on  the 
one  hand  and  the  original  claimants  on  the  other.  The  Gov- 
ernment could  have  no  interest  one  way  or  the  other  in  the 
result — could  not  be  admitted  as  a  party  to  contest  the  claim 
sought  to  be  established.  Regarding  the  claims  of  the  deriva- 
tive claimants  from  this  point  of  view,  I  do  not  think  they 
come  within  the  provision  of  the  act  of  1836,  referred  to  above, 
which  subjects  to  the  supervision  of  the  Commissioner  of  the 
General  Land  Office  the  performance  of  all  executive  duties 
relating  to  "  private  claims  of  land." 

This  seems  to  be  a  case  in  which  the  action  of  the  Presi- 
dent may  be  lawfully  invoked.  {BarnarcPs  Heirs  vs.  Ashleifs 
Heirsy  18  How.,  43 ;  also  see  13  Wall.,  82.) 

I  am  of  opinion  that  from  the  action  of  the  register  and 
receiver  no  appeal  lies  in  this  case  to  the  Commissioner  of  the 
Land  Office,  and  that  the  Secretary  of  the  Interior  has  no 
jurisdiction  under  the  act  of  July,  1836,  to  review  the  decision 
of  said  register  and  receiver  in  this  case.  It  is  not  suggested 
that  the  decision  of  the  register  and  receiver  was  fraudulent 
or  corrupt. 

I  therefore  recommend  that  the  President  direct  the  Com- 
missioner of  the  General  Land  Office  to  instruct  the  surveyor- 
general  of  Colorado  to  deliver  to  Colonel  Craig  an  approved 
plat  of  the  land  adjudged  to  him  by  the  decision  of  the  regis- 
ter and  receiver  of  the  Pueblo  land  district  in  that  Territory, 
dated  February  23, 1874. 

1  have  the  honor  to  remain,  your  obedient  servant, 

EDWARDS  PIEREEPONT, 

The  President. 
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DUTY  ON  WOOL. 

The  plir»si,»,  ** charges  in  such  port,"  occurring  iu  schedule  L,  of  sectiou 
2504,  Rev.  Stat.,  does  not  include  export  duty.  (Contra^  opinion  of 
October  23^  1876,  on  re-examination  of  the  subject.) 

DEPART3IENT  OF  JUSTICE, 

3fay  18,  1876. 

Sir  :  The  question  upon  which,  by  yours  of  the  12tU  instant, 
my  opinion  is  asked,  and  to  which  I  have  now  the  honor  to 
reply,  is  this: 

Is  an  export  duty  upon  wool  levied  in  a  foreign  country  at 
the  last  port  or  place  of  shipment  for  the  United  States  to  be 
deemed  a  local  or  port  charge  within  the  meaning  of  the  pro- 
visions of  schedule  L  of  the  revised  tariff,  relating  to  the 
mode  of  fixing  the  value  of  foreign  wools  for  the  purpose  of 
determining  the  rate  of  duty  thereon? 

It  is  provided  in  section  2907  of  the  Revised  Statutes  that, 
'^  In  determining  the  dutiable  value  of  merchandise,  there 
shall  be  added  to  the  cost,  or  to  the  actual  wholesale  price  or 
general  market- value  at  the  time  of  exportation  in  the  prin- 
cipal markets  of  the  countr}-  from  whence  the  same  has  been 
imported  into  the  United  States,  the  cost  of  transportation, 
•    •    •    export  duty,''  &c. 

It  is  provided  by  the  following  section  (2908)  that  "All  ad- 
ditions made  to  the  entered  value  of  merchandise  for  charges 
shall  be  regarded  as  part  of  the  actual  value  of  such  mer- 
chandise. •  •  •  But  nothing  contained  in  this  and  the 
preceding  section  shall  apply  to  long  combing  or  carpet  wools 
costing  12  cents  or  less  per  pound,  unless  the  charges  so 
added  shall  carry  the  cost  above  12  cents  per  pound,  in  which 
case,  1  cent  i>er  pound  duty  shall  be  added :  Provided^  That 
this  and  the  preceding  section  shall  not  be  construed  as  im- 
pairing the  provisions  relating  to  duties  on  the  several  classes 
of  imported  wools,  contained  in  section  2504,  under  sched- 
ule L." 

I  think  it  plain  that  "export  duty"  is  not  "port  charge," 
as  contemplated  by  the  statute,  and  the  phrase  "excluding 
charges  in  such  i>ort"  in  schedule  L  does  not  mean  "export 
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duty";  and  it  seems  clear  that — sine©  by  section  2908,  which 
specifically  mentions  ^'  carpet  wools,''  and  substantially  pro- 
vides that  if  the  charges  (of  which  export  duty  forms  a  part) 
carry  the  cost  above  12  cents  per  pound  1  cent  per  pound 
duty  shall  be  adde^y  it  was  intended  that  export  duty  should 
be  ailded  to  the  cost  in  order  to  determine  the  ^^dutiable 
value^ — ^if  by  adding  such  export  duty  to  the  value  at  the 
last  port  whence  imported  into  the  United  States  the  price 
of  carpet  wools  was  thus  raised  above  12  cents  per  pound,  1 
cent  per  pound  duty  should  be  added. 

Hence  I  regard  the  circular  of  the  Secretary  of  the  Treas- 
ury of  March  25, 1876,  to  the  collector  of  the  port  at  Boston,  as 
in  harmony  with  this  and  my  previous  opinion  upon  the  gen- 
eral subject  of  duty  upon  carpet  wools. 
Very  respectfully, 

EDWARDS  PIERREPONT. 

Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 


EXPENSES  OF  DIRECT-TAX  COMMISSIONERS. 

The  proviso  in  section  6  of  the  act  of  March  3,  1855,  chap.  87,  requiring 
biUs  for  expenses  incident  to  proceecUngs  of  the  direct-tax  commit- 
sioners  to  be  submitted  to  and  ap^jroved  by  the  Secretary  of  the  Treaa- 
ury  before  payment,  does  not  withhold  from  the  action  of  the  Secre- 
tary cases  in  which  his  approval  is  asked  after  such  bills  have  been 
paid  by  the  commissioners. 

The  authority  exercised  by  the  Secretary  under  section  14  of  the  same 
act,  in  fixing  the  rates  of  compensation  to  be  allowed  the  clerks,  d&c, 
there  mentioned,  is  distinct  from  that  exercisable  under  section  6, 
and  does  not  amount  to  an  approval  of  payments  to  such  persons 
within  the  meaning  of  the  latter  section. 

Department  of  Justice, 

May  27, 1876. 
Sir:  Yours  of  the  26tli  instant,  referring  to  sections  6  and 
14  of  the  direct-tax  act  of  March  3, 18G5  (13  Stats.,  501),  states 
the  following  case : 
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'^  It  appears  that  a  namber  of  accounts  for  clerk  hire  and 
other  expenses  presented  to  difterent  boards  of  tax  commis- 
sioners were  paid  by  the  boards  prior  to  any  approval  by  the 
Secretary  of  the  Treasury,  and  were  not  approved  by  any 
Secretary  during  the  existence  of  the  boards.  In  consequence- 
the  members  of  the  boards  are  held  liable  on  their  official 
bonds  for  the  amounts  so  expended. 

^^  In  this  state  of  facts,  some  of  the  parties  interested  have 
made  application  to  the  present  Secretary  of  the  Treasury  to 
approve  the  accounts  in  question,  and  I  have,  therefore,  to- 
ask  your  opinion  on  the  following  questions : 

"  1.  Can  the  present  Secretary  of  the  Treasury  legally  pass, 
upon  and  approve  or  reject  accounts  for  the  expenses  re- 
ferred to  in  section  6  of  the  act  above  cited! 

"  2.  Is  the  fixing  by  the  Secretary  of  the  Treasury  of  the 
rates  of  compensation  to  be  allowed  to  the  clerks,  surveyors, 
and  assistants,  mentioned  in  section  14,  an  approval  of  pay- 
ments to  such  persons,  within  the  meaning  of  the  language 
used  in  section  0^^ 

To  the  former  of  the  above  questions  I  respectfully  submit 
an  answer  in  the  affirmative ;  to  the  latter,  in  the  negative. 

It  seems  to  me  that  the  proviso  in  section  6,  above  referred 
to,  viz :  "  That  the*  bills  of  such  expenses  shall  be  first  sub- 
mitted to  and  approved  by  the  Secretary  of  the  Treasury  ^ 
does  not  withhold  from  his  jurisdiction  cases  in  which  approval 
is  asked  after  the  commissioners  have  paid  such  expensesy. 
although  by  such  delay  the  latter  may  have  incurred  a  charge 
of  official  irregularity.  What  the  United  States  stipulates 
for  is  the  advantage  of  an  exercise  of  the  Secretary's  judg- 
ment as  to  the  propriety  of  the  expenditures  before  these  are 
allowed.  Nothing  occurs  or  has  been  suggested  to  me  to 
show  that  the  United  States  do  not  enjoy  that  advantage  in 
all  cases  where  items  for  expenses  are  rejected  until  approved. 
In  the  meantime  the  failure  of  the  commissioners  to  comply 
with  the  directions  of  the  statute  as  to  the  time  of  application 
is  a  circumstance  that  may  affect  the  Secretary's  discretion. 
I  do  not  think  that  it  aflfects  his  jurisdiction,  and  am  of  the 
opinion  that  such  jurisdiction  continues  in  each  succeeding 
Secretary  so  long  as  the  accounts  are  unsettled. 

I  add  that  the  provision  (section  14)  requiring  the  Secre- 
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tary  of  the  Treasury  to  prescribe  the  compensation  of  the 
<3lerks,  &c.,  whom  the  commissioners  may  employ,  is  a  dis- 
tinct function  from  that  in  the  sixth  section,  considered  above, 
which  includes  other  questions  incident  to  the  accounts  of 
aalaried  officers;  such  as,  whether  the  claimant  was  in  office 
during  the  time  specified,  &c. 

Very  respectfully,  your  obedient  servant, 

8.  F.  PHILLIPS, 
Acting  Attorney -Oeneral, 
The  Sbcbbtary  of  the  Treasury. 


MILEAGE  FOR  MARSHALS. 

Under  the  act  of  February  2'2,  1875,  cbap.  95,  only  one  charge  for  mileage 
is  allowable  for  the  service  of  several  writs  in  band  at  the  same  time, 
requiring  the  marshal  to  travel  to  the  same  place  or  in  the  same 
direction.     (Contra^  see  Note,  p.  109.) 

Department  of  Justice, 

May  29, 1876.  . 

Sir  :  Yours  of  the  24:th  instant,  addressed  to  the  Attorney- 
Oeneral,  contains  the  following  question  of  law : 

Whether  a  marshal  of  the  United  States  is  entitled  to  full 
mileage  on  each  wTit  served  by  him,  when  several,  issued  in 
behalf  of  the  Government  to  be  served  on  different  persons, 
are  or  might  be  served  at  the  same  time,  only  one  travel  be- 
ing necessary  to  make  the  service  on  all  of  said  persons. 

I  have  read  the  letter  of  the  Comptroller,  inclosed  by  you, 
and  considered  the  cases  therein  stated,  in  one  of  which  a 
marshal  <^  charges  as  for  five  separate  trips  of  125  miles  each 
to  serve  five  subpoenas  on  witnesses  for  the  United  States  in 
five  cases  of  indictments,  all  the  writs  having  been  issued 
February  2, 1876,  and  all  served  from  the  9th  to  the  11th  Feb- 
ruary, in  Edmonson  County,  at  or  near  the  same  place ;  ^  and  in 
another  of  which  another  marshal  ^'  charges  travel  on  each  often 
warrants  issued  by  a  commissioner  at  Clarkesville,on  the  16th 
October,  1875,  all  served  the  next  day  by  one  deputy,  nine  of 
the  writs  being  served  twenty-five  miles  from  Clarkesville, 
and  the  tenth  thirty  miles  from  that  place.  It  appears  that 
for  one  travel  ten  mileages  are  claimed.'' 
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Allowances  for  mileage  to  marshals,  attorneys,  and  clerks 
are  now  regulated  by  the  act  of  22d  February ,  1875  (18  Stats., 
334),  quoted  by  the  Comptroller.  This  act  provides  that  "  no 
such  officer  or  person  shall  become  entitled  to  any  allowance 
for  mileage  or  travel  not  actually  and  necessarily  performed 
under  the  provisions  of  existing  law," 

Under  this  act,  in  my  opinion,  there  can  be  but  one  charge 
for  mileage  upon  several  writs  (subpcenas,  &c.)  in  hand  at 
the  same  time,  requiring  a  marshal  to  travel  to  the  same  place 
or  in  the  same  direction. 

If  a  marshal  have  in  hand  several  writs  (subpoenas,  &c.) 
against  the  same  person  or  different  persons  living  at  A,  he 
will  charge  mileage  but  once.  If  he  have  several  writs,  &c., 
against  different  persons  living  at  either  A,  B,  or  C,  which 
are  (say)  in  the  same  direction,  he  will  charge  one  mileage 
only  to  A,  one  mileage  from  A  to  B,  and  one  mileage  from 
BtoC. 

No  matter  how  many  precepts  a  marshal  may  have  in  his 
hands  requiring  him  to  go  to  the  same  place  or  in  the  same 
direction,  he  makes  but  one  actual  and  necessary  travel  in  serv- 
ing them ;  for  instance,  in  the  second  case  above  the  marshal 
made  onea^tual  and  nine  constructive  travels.  The  act  of  1875 
puts  an  end  to  the  notion  that  the  latter  are  performances  for 
which  the  marshal  is  to  be  compensated. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney-Oeneral, 

The  Secretary  of  the  Treasi^ry. 

NoTB. — ^The  question  considered  in  the  foregoing  opinion  was  re-exam- 
ined by  Attorney-General  Deveus,  in  an  opinion  given  to  the  Secretary  of 
the  Treasury,  under  date  of  October  10,  1B78,  in  which  a  different  view 
is  expressed.  The  conclusion  arrived  at  by  Judge  Devens  is,  that  a  mar- 
shal '*  is  entitled  to  full  mileage' on  each  writ  served  by  him,  when  sev- 
eral issued  in  behalf  of  the  Government  to  be  served  on  different  persons 
are  or  might  be  served  at  the  same  time,  only  one  travel  being  necessary 
to  make  the  service  on  all  of  said  persons,  where  such  travel  is  actually 
performed." 
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SUPERINTENDENT  OF  THE  MILITARY  ACADEMY. 

An  oSftcer  of  the  Army,  holding  tlie  rank  of  a  major-general,  may  be  as- 
signed to  the  place  of  superintendent  of  the  Military  Academy. 

Sections  1310  and  1314  of  the  Revised  Statutes,  in  so  far  as  they  apply  to 
the  selection  of  a  superintendent  of  the  Military  Academy,  considered 
and  construed. 

DEPARTMENT  OF  JUSTICE, 

May  20, 1876. 

Sir  :  Your  commiinication  of  the  11th  altimo  directs  my  at- 
tention to  sections  1310  and  1314  of  the  Revised  Statutes,  and 
submits  the  question  whether  a  major-general  in  the  Army 
can  be  legally  assigned  to  the  place  of  superintendent  of  the 
Military  Academy  at  West  Point. 

I  have  examined  those  sections,  and  am  of  the  oxiinion  that 
they  do  not  present  any  legal  imx>ediment  to  the  assignment 
jof  an  officer  of  that  i-ank  to  that  place. 

Section  1310  but  reproduces  a  pro\ision  contained  in  the 
act  of  June  12, 1858,  chap.  156,  which  was  in  force  at  the  time 
of  the  adoption  of  the  Revised  Statutes,  and  which  reads 
thus:  "That  the  superintendent  of  the  Military  Academy, 
while  serving  as  such  by  appointment  of  the  President,  shall 
have  the  local  rank,  the  pay,  and  allowances  of  a  colonel  of 
•engineers." 

When  this  provision  was  enacted,  engineer  officers  were 
alone  eligible  to  the  8ui)erin  tendency  of  the  Military  Academy 
under  the  law  by  which  the  latter  was  established,  and  the 
highest  grade  then  existing  in  the  Engineer  Corps  was  that  of 
•colonel.  Originally  the  chief  officer  of  the  corps  was  super- 
intendent of  the  academy,  and  was  stationed  at  West  Point, 
but  he  having  in  the  course  of  time  become  a  bureau  officer  of 
the  War  Department,  with  his  station  at  Washington,  a  sub- 
ordinate officer  of  the  corps  (usually  a  major  or  captain)  was 
thenceforth  ordinarily  selected  for  superintendent  of  the  in- 
stitution, whilst  the  chief  was  charged  with  its  inspection.  The 
Above  provision  left  the  field  for  the  selection  of  a  superin- 
tendent just  as  it  previously  was,  namely,  limited  to  the  Corps 
of  Engineers  j  but  it  aimed  to  enhance  the  dignity  of  the  i)osi- 
tion,  so  as  to  make  it  more  nearly  correspond  with  the  impor- 
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tance  of  the  place,  by  annexing  thereto  the  highest  rank  then 
•existing  in  that  corps,  together  with  the  pay  and  allowances 
thereof;  in  doing  which,  it  was  manifestly  far  from  the  de- 
sign to  thereby  at  the  same  time  place  restrictions  upon  the 
exercise  of  the  power  of  selection.  This  had  been  already  re- 
stricted in  the  manner  above  stated.  However,  the  restric- 
tion here  referred  to,  which  was  the  only  one  imposed,  was 
subsequently  removed  by  Congress,  as  will  hereinafter  be 
shown. 

With  respect  to  section  1314,  only  its  first  clause  need  be 
<^onsidered.  That  clause  is  taken  from  section  6  of  the  act  of 
July  13, 1866,  chap.  176,  which  I  give  here  entire:  "That  the 
superintendent  of  the  United  States  Military  Academy  may 
hereafter  be  selected,  and  the  officers  on  duty  at  that  institu- 
tion detailed,  from  any  arm  of  the  service,  and  the  su2)ervis- 
ion  and  charge  of  the  academy  shall  be  in  the  War  Dejiart- 
ment,  under  such  officer  or  officers  as  the  Secretary  of  War 
may  assign  to  that  duty."  It  will  be  observed  that  the  last 
clause  of  this  enactment  is  substantially  reproduced  in  sec- 
tion 1331  of  the  Revised  Statutes,  the  first  clause  being  em- 
bodied in  said  section  1314. 

The  provisions  of  the  act  of  1866,  just  quoted,  were  mainly 
designed  to  remove  the  restrictions  theretofore  existing  rela- 
tive to  the  selection  or  assignment  of  officers  for  the  adminis- 
tration and  management  of  the  affairs  of  the  academy.  Pre- 
viously, as  has  already  been  stated,  the  superintendency  of 
the  institution  pertained  exclusively  to  the  Corps  of  Engi- 
neers. That  a-ct  changed  this,  and  enabled  the  President  to 
select  for  that  place  from  among  other  officers  of  the  Army 
than  those  belonging  to  the  Corps  of  Engineers. 

But  the  point  is  suggested,  in  view  of  the  words  of  the  act, 
"from  any  arm  of  the  service,"  whether  it  at  the  same  time 
did  not  fix  a  limit  as  to  the  rank  of  the  officer  who  might  be 
thus  selected  for  the  place.  If  the  term  "  arm,"  as  there  used, 
be  taken  to  signify  only  some  one  of  the  various  organizations 
of  the  line  of  the  Army,  as  cavalry,  infantry,  or  artillery,  then, 
indeed,  would  the  field  of  selection  seem  to  be  confined  to 
either  or  any  one  of  those  organizations,  in  none  of  which  is 
there  a  higher  grade  establised  than  that  of  colonel ;  and  this 
grade  would,  perhaps,  as  a  consequence,  be  the  maximum 
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limit,  as  to  rank,  to  which  the  iK)wer  of  selection  could  go. 
Yet  if  it  is  taken  in  that  sense,  not  only  would  other  branches 
of  the  military  service,  which  are  not  of  the  line,  seem  to  be 
nece'ssarily  excluded,  but  also  the  Corps  of  Engineers,  which 
'does  not  constitute  an  ^^arm"  of  the  service  according  to  that 
signification  of  the  term ;  a  result  clearly  not  contemplated  by 
Congress.  I  incline  to  the  view  that  the  phraseology  under 
consideration  was  not  meant  to  embrace  any  particular 
branches  of  the  military  service  to  the  exclusion  of  otliers,  but 
that  it  was  meant  to  comprehend  all  departments  of  the  Army ; 
the  purpose  being  to  make  available  for  the  selection  of  a 
suitable  person  for  the  management  of  the  academy  the  en- 
tire active  list  of  the  Army,  having  regard,  of  course,  to  the 
requirements  of  other  fields  of  duty.  In  this  resi)ect  the  Mil- 
itary Academy  was  placed  in  much  the  same  situation  as  that 
then  and  now  occupied  by  the  Xaval  School,  where  all  officers 
of  the  Navy,  from  a  commander  up,  are  eligible  to  the  super- 
intendency  of  the  institution,  and  where  that  position  has  at 
diflferent  times  been  filled  by  a  commander,  captain,  commo- 
dore, rear-admiral,  and  vice-admiral. 

Thus,  as  I  conceive,  there  is  nothing  in  the  two  sections  re- 
ferred to,  viz,  sections  1310  and  1314  of  the  Revised  Statutes, 
which  forbids  the  assignment  of  an  Army  officer  holding  the 
rank  of  a  major-general  to  the  place  of  superintendent  of  the 
Military  Academy. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

EDWARDS  PIERREPONT. 

Hon.  Alphonzo  Taft, 

Secretary  of  War, 


opiisrioNS 

OF 
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•  APPOINTED  MAY  22,  1876. 


"CARRIAGES"  UNDER  THE  CUSTOMS  LAWS. 

Carriages,  previously  in  use  by  the  owner,  are  not  "personal  effects" 
within  the  meaning  of  section  2505  Rev.  Stat.,  and  are  not  entitled  to 
exemption  from  duty  by  force  of  that  section. 

Depabtmbnt  of  Justice, 

June  2, 1876. 

Sib  :  In  response  to  yours  of  the  15th  of  May  concerning 
the  propriety  of  admitting  carriages  previously  in  use  by  the 
owner  without  payment  of  duty,  under  Rev.  Stat.,  493,  sec- 
tion 2505,  exempting  ^^  wearing  apparel  in  actual  use,  and 
other  personal  effects  (not  merchandise),  professional  books, 
implements,  instruments,  and  tools  of  trade,"  &c.,  I  would  re- 
spectfidly  say,  that  while  the  term  "personal  effects,"  stand- 
ing alone,  would  obviously  include  carriages,  yet  upon  the 
well-recognized  principle  of  construction  that  general  words 
are  restrained,  when  accompanied  by  specific  terms,  to  items 
that  are  ^mdem  generis  with  the  enumerated  articles,  it  does 
not  appear  to  be  the  intent  to  exempt  carriages  by  this  clause, 
but  only  such  things  (watches,  rings,  jewelry,  &c.)  as  are 
worn,  like  apparel,  upon  the  person,  or  are  used  in  connection 
therewith,  like  brushes,  &c. 

'So  change  in  your  regulation  of  December  4, 1874,  is  there- 
fore recommended. 

Very  respectfully,  your  obedient  serv^ant, 

ALPHONSO  TAFT. 
Hon.  B,  H.  Beistow, 

Secretary  of  the  Treasury, 

*  Note. — The  commission  of  Judge  Taft,  as  Attorney-General,  is  dated 
May  22,  1876.    Bat  he  did  not  enter  upon  the  duties  of  the  office  until 
June  1,  1876,  up  to  which  time  his  predecessor,  Judge  Pierrepont,  re- 
mained in  office. 
8  P 
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SHIPPING. 

Hebate  of  duties,  under  section  2513  Rev.  Stat.,  applies  only  to  vessels 
designed  to  be  documented  for  and  employed  in  foreign  trade,  or  in 
trade  bet^veen  the  Atlantic  and  Pacific  ports  of  the  United  States. 

Depaetmbnt  of  Justice, 

June  2, 1876. 

Sib  :  In  respouse  to  the  inquiry  contained  in  years  of  the 
26th  of  April,  I  would  respectfully  say  that  only  vessels  de- 
signed to  be  documented  for  and  employed  in  trade  between 
this  country  and  that  of  some  foreign  nation,  or  between  the 
Atlantic  and  Pacific  ports  of  the  United  States,  are  entitled 
to  the  rebate  of  duties  upon  the  articles  enumerated  in  Key. 
Stat.,  section  2513,  entering  into  their  construction. 
Very  respectftilly,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 


CITIZENSHIP— PASSPORTS. 

A  Spanish  subject  by  birth  was  naturalized  in  the  United  States  in  Feb- 
ruary, 1876,  and  thereupon  his  son,  aged  twenty,  who  was  bom  in  the 
island  of  Cuba,  applied  to  the  St-ate  Department  for  a  passport,  stating 
that  he  had  resided  in  the  United  States  for  five  years,  but  that  it  was 
his  intention  to  reside  in  the  country  of  his  nativity  and  engage  in  busi- 
ness there:  ffeld  that  the  son,  being  a  minor  at  the  time  of  the  natu- 
ralization of  his  father,  must  be  considered  a  citizen  of  the  United  States 
within  the  meaning  of  section  2172  Rev.  Stat.,  and  that  no  ground  ex- 
ists for  withholding  the  issue  of  a  passport  to  him  on  the  score  of  na- 
tionality, ffeldj  further,  that  the  circumstance  that  he  intends  to  return 
to  and  reside  in  the  couutr\'  of  his  birth  does  not  make  him  less  entitled 
to  a  passport  than  if  his  intended  destination  were  elsewhere. 

The  laws  of  the  United  States  authorize  the  issue  of  passports  to  all  citi- 
zens thereof,  without  distinction,  whether  native  bom  or  naturalized. 

Accordingly,  when  a  naturalized  citizen  applies  for  a  passport,  though 
with  a  view  to  traveling  or  residing  in  the  country  of  hia  former  nation* 
ality,  his  right  to  have  the  passport  issued  to  him  is  just  as  obligatory 
upon  the  State  Department  as  if  he  were  a  native-bom  citizen  intend- 
ing to  go  to  the  same  country. 
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Department  of  Justice, 

June  7,  1876. 

Sir  :  Your  communication  of  the  29tb  of  March  last,  ad- 
dressed to  my  predecessor  in  office,  presents  for  the  considera- 
tion of  the  Attorney-General  the  following  case  and  question: 

"  Upon  February  16, 1876,  Francisco  Cordova,  bom  a  sub- 
ject of  Spain,  "s^a^  naturalized  in  the  United  States  district 
court  for  the  southern  district  of  Florida,  at  Key  West.  An 
application  dated  on  the  same  day  is  forwarded  to  the  [State] 
Department  by  the  son  of  the  above  person,  producing  a  copy 
of  the  record,  stating  that  he  was  born  at  Havana,  in  the 
island  of  Cuba,  on  the  16th  of  October,  1855,  and  that  his  age 
is  twenty  years;  and  a  passport  is  claimed  as  the  minor  son 
of  a  naturalized  citizen,  the  applicant  making  the  usual 
declarations  and  taking  the  oath  of  allegiance.  Upon  Febru- 
ary 25  information  was  requested  as  to  the  residence  of  the 
applicant  during  the  past  five  years,  and  whether  it  was  his 
purpose  to  retain  his  residence  in  this  country,  or  to  resume 
a  residence  in  the  Spanish  Dominions  and  engage  in  business 
there.  Under  date  of  March  13  the  applicant  replied,  by  affi- 
davits, to  the  effect  that  he  had  been  residing  in  the  State  of 
Florida  during  the  last  five  years,  and  that  it  was  his  purpose 
to  resume  his  residence  in  Spanish  Dominions  and  engage  in 
business  there. 

"You  will  therefore  perceive  that  a  Spanish  subject  having 
become  naturalized  on  the  16th  day  of  February,  1876,  on  the 
same  day  his  child  of  the  age  of  twenty  years  five  months 
and  over,  who  intends  immediately  to  return  to  Spanish  Do- 
minions, take  up  his  residence,  and  engage  in  business,  makes 
application  for  a  passport  as  the  minor  child  of  a  naturalized 
citizen ;  and  I  have  to  request  your  opinion  whether,  under 
these  circumstances,  this  minor  child  is  entitled  to  a  passport, 
and  must  be  considered  a  citizen  of  the  United  States  through 
the  naturalization  of  his  father,  and  within  the  meaning  of 
section  2172  of  the  Bensed  Statutes." 

The  sention  here  named  provides  that  "  the  children  of  per- 
sons who  have  been  duly  naturalized  under  any  law  of  the 
United  States,  •  *  •  being  under  the  age  of  twenty-one 
years  at  the  time  of  the  naturalization  of  their  parents,  shall, 
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if  dwelling  in  tbe  United  States,  be  considered  aa  citizens 
thereof."  Tliis  provision  is  merely  a  re  enactment  of  a  like  pro- 
vision contained  in  section  4  of  the  act  of  April  14, 1802,  chap. 
28,  which  was  in  force  at  the  time  of  the  adoption  of  the  Re- 
vised Statutes ;  and  hence  the  interpretation  that  has  been 
given  by  eminent  authority  to  the  somewhat  ambiguous  ex- 
pression, "  children  of  persons  duly  naturalized,"  used  in  that 
act,  according  to  which  interpretation  the  naturalization  of  the 
father  only  would  be  sufficient  in  any  case  (see  2  Kent's  Com., 
12th  ed.,  pp.  52,  53,  and  also  6  Cranch,  183),  becomes  equally 
applicable  to  the  same  expression  in  the  provision  above  quot- 
ed. But  all  doubt  as  to  the  sufficiency  of  the  naturalization 
of  the  father  to  confer  citizenship  upon  the  resident  minor 
children  was  removed  by  operation  of  the  act  of  February  10, 
1855,  chap.  71,  the  second  section  whereof  conferred  the  priv- 
ileges of  citizenship  upon  women  married  to  citizens  of  the 
United  States,  if  they  were  of  the  class  of  persons  for  whose 
naturalization  the  previous  acts  of  Congress  provided;  and 
this,  whether  the  citizenship  of  the  husband  existed  at  the 
passage  of  the  act  or  subsequently,  or  before  or  after  the  mar- 
riage (see  Kelly  vs.  Owen,  7  Wall.,  496).  This  section  was  in 
force  when  the  Revised  Statutes  were  adopted,  and  its  pro- 
visions are  substantial!  v  re-enacted  in  section  1994  of  the  latter. 

Accordingly,  in  the  case  before  me,  by  the  naturalization 
of  the  father  the  right  of  American  citizenship  may  well  be 
regarded  as  having  been  conferred,  in  virtue  of  the  said  sec- 
tion 2172,  upon  his  son,  who,  it  appears,  was  in  his  minority 
at  the  time  of  such  naturalization,  and  was  then,  and  had  for 
some  five  years  previously  been,  and,  as  I  infer,  still  is,  resid. 
ing  or  dwelling  in  the  United  States. 

Viewing  the  applicant  in  this  case,  then,  as  entitled  to  be 
considered  a  citizen  of  the  United  States,  there  would  seem 
to  be  no  ground  for  withholding  the  issue  of  a  passport  to  him 
on  the  score  of  nationality.  And  with  respect  to  the  circum- 
stance that  he  contemplates  taking  up  a  residence  and  en- 
gaging in  business  within  the  dominions  of  Spain,  of  which 
country  he  was,  before  he  acquired  American  nationality,  a 
citizen  by  birth,  this  does  not,  in  my  opinion,  make  him  any 
the  less  entitled  to  a  passport  than  if  his  intended  destination 
were  elsewhere. 
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A  passport  such  as  he  has  applied  for  is  merely  a  certifi- 
cate of  citizenship  and  of  identity ;  its  purpose  being  to  enable 
the  bearer  to  be  admitted  within  the  territory  of  a  foreign 
government  in  the  quality  of,  and  with  the  privileges  thereby 
allowed  to,  a  foreign  citizen.  Our  laws  prohibit  the  issue  of 
passports  of  this  sort  to  any  other  persons  than  citizens  of 
the  United  States ;  but  they  authorize  their  issue  to  all  citi- 
zens, without  distinctioD,  whether  native  born  or  naturalized; 
and  where  a  naturalized  citizen  applies  for  a  passport  with  a 
view  to  traveling  or  residing  abroad,  though  his  intended 
destination  may  be  in  the  country  of  his  former  nationality, 
his  right  to  have  the  passport  issued  to  him  is  just  as  obliga- 
tory upon  the  Department  of  the  Government  charged  with 
this  matter  as  if  he  were  a  native-born  citizen  intending  to 
go  to  the  same  country. 

I  am,  by  the  foregoing  considerations,  led  to  the  conclusion 
that  the  question  submitted  by  you  should  be  answered  in 
the  affirmative,  and  I  so  answer  it. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 

servant, 

ALPHONSO  TAFT. 
Hon.  Hamilton  Fish, 

Secretary  of  State. 


STORAGE  FEES. 

In  ascertaining  the  storage  fund  out  of  which  the  customs  officer  is  enti- 
tled to  retain  the  maximum  allowed,  under  section  5  of  the  act  of  March 
3, 1841,  chap.  35  (section  3647  Rev.  Stat.),  all  storage  fees  received  are 
to  be  computed,  including  those  which  have  accrued  from  storage  of 
merchandise  in  buildings  owned  by  the  Goverinnent. 

Department  of  Justice, 

June  12, 1876. 
Sir  :  Yours  of  last  Saturday,  10th  instant,  concerning  claim 
of  S.  M.  Breckinridge,  former  surveyor  of  port  of  Saint  Louis, 
has  received  the  immediate  attention  requested. 

It  requires  a  construction  to  be  given  to  the  act  of  March 
3, 1841  (chap.  35,  sec.  5,  5  Stats.,  432),  in  force  during  his 
term  of  office,  and  embraced  in  Revised  Statutes,  section  2647. 
The  question  is  whether  or  not,  as  surveyor,  Mr.  Breckinridge 
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is  entitled  to  retain  $2,000  out  of  the  sums  collected  for  storage 
of  goods  in  a  building  erected  and  owned  by  the  United  States, 
to  wit,  in  the  basement  of  the  custom-house,  under  the  clause 
authorizing  this  deduction  to  be  made  out  of  moneys  received 
"  for  rent  and  storage  of  goods,  wares,  or  merchandise  which 
may  be  stored  in  the  public  storehouses,  and  for  tchkh  a  rent 
w  paidj  beyond  the  rents  paid  by  the  collector  or  other  such 
officer."    (5  Stats.,  432,  sec.  5.) 

The  doubt  suggested  is  whether  or  not  the  fees  for  storing 
dutiable  merchandise  in  buildings  for  which,  by  reason  of  na- 
tional ownership,  no  rent  eo  nomine  is  paid,  can  be  withheld 
to  make  up  the  maximum  compensation  of  a  collector  <<or 
other  such  officer." 

The  only  issue  directly  presented  in  Donovan's  case  was 
the  amount  of  compensation,  as  is  apparent  from  an  insi)ec- 
tion  of  the  record  transmitted  by  you  and  with  the  other  in- 
closures  herewith  returned.  It  was  declared  to  be  $5,000  in- 
stead of  $6,000,  but  there  was  no  indication  that  any  part  of 
it  was  to  be  derived  from  fees  for  the  storage  of  goods  in  the 
custom-house.  Still,  the  language  of  the  opinion,  referring 
to  storage  as  a  source  of  revenue,  when  compared  with  that 
of  the  cited  case  (United  States  vs.  McDonald,  5  Wal., 
657-658),  indicates  that  all  storage  fees,  whether  accruing  from 
buildings  owned  or  leased  by  the  Government  or  from  those 
known  as  private  bonded  warehouses,  are  to  be  computed  in 
ascertaining  the  fund  from  which  the  customs  officer  is  enti- 
tled to  obtain  his  maximum,  pro\ided  their  sum  total  (less 
rents  paid)  equals  that  maximum.  The  ambiguity  which  has 
occasioned  the  reference  of  the  matter  to  this  Department 
arises  from  the  use  of  the  word  ["paid,"  in  the  lines  above 
quoted  from  the  statute  (i.  e.,  "for  rent  of  goods,  &c.,  which 
may  be  stored  in  the  public  storehouses,  and  for  which  a  rent 
is  pai^,"  &c.),  instead  of  the  word  "  received."  The  obvious 
meaning  is  that  from  all  storage  fees  rec^ved  by  the  United 
States  the  rent  paid  for  the  warehouses  (if  any)  was  to  be 
deducted ;  and  to  the  balance,  not  exceeding  §2,000,  the  cus- 
toms officer  was  entitled. 

The  conclusion  is,  then,  that,  although  not  distinctly  so 
ruled  in  Donovan's  case,  Mr.  Breckinridge  and  others  simi- 
larly .situated  would  be  justified  in  claiming  the  net  profits  of 
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all  storage  includiug  that  in  Federal  buildings  up  to  the  maxi- 
mam  compensation  allowed  them  by  law  ^  or,  to  be  more  ac- 
curate, it  is  right  that  all  such  storage  should  be  entered 
among  the  items  of  the  account  of  fees  from  which  that  maxi- 
mum can  be  retained. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 


APPEALS  IN  CUSTOMS  CASES. 

An  appeal  to  the  Secretary  of  the  Treasury,  taken  under  section  2931  or 
2932  Rev.  Stat.,  is  determined,  when  the  Secretary,  having  arrived  at 
a  conclusion  either  favorable  or  adverse  to  the  appellant,  makes  known 
his  decision  to  the  official  in  his  Department  charged  with  the  matter  of 
the  appeal. 

The  Secretary  is  not  bound  to  give  notice  of  his  decision  to  the  appellant ; 
the  latter  must  inform  himself  thereof  at  his  peril. 

Suit  may  be  instituted  by  appellant  without  having  first  obtained  a  de- 
cision from  the  Secretary,  if  decision  on  his  appeal  is  not  made  within 
the  times  specified  in  said  sections. 

The  ninety  days  within  which  suit  most  be  brought  begin  to  run  from 
the  date  of  the  decision  where  the  duties  are  paid  before  the  decision, 
and  from  the  date  of  payment  where  the  duties  are  paid  after  the  de- 
cision. 

Powers  of  the  Secretary,  under  sections  3012^  and  3013  Rev.  Stat.,  with 
refesenoe  to  refunding  for  overpayment  of  duties,  explained. 

Department  of  Justice, 

June  13,  1876. 

Sib  :  Upon  the  facts  of  the  case  of  George  W.  Bond  &  Co., 
as  given  in  yours  of  the  26th  of  April,  legal  questions  arise 
applicable  to  the  course  of  the  administration  of  the  Treasury 
Department  and  to  the  cases  of  importers  who  have  appealed 
to  that  Department,  upon  which  an  opinion  is  requested. 
They  will  be  stated  and  answered  in  the  order  in  which  they 
w^ce  proposed  by  you. 

1.  "When  is  an  appeal  taken,  under  Kev.  Stat.,  section 
2931  or  2932,  to  be  regarded  as  decided?  What  action  is  nec- 
essary to  give  full  force  and  effect  to  the  decision  of  any  such 
appeal!" 
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Answer.  The  appeal  is  decided  whenever  the  Secretary  ot 
the  Treasury  reaches,  and  indicates  to  the  person  in  his  De- 
partment  charged  with  that  business,  a  conclusion  either 
favorable  or  adverse  to  the  appellant.  No  further  action  is^ 
necessary  to  give  effect  to  the  decision.  It  is  like  the  decis- 
ion of  any  other  tribunal,  to  the  records  of  which  suitors  must 
resort,  at  their  peril,  to  learn  the  proceedings  in  and  disposi- 
tion of  their  cause. 

2.  ^^Is  it  incumbent  upon  the  Department  to  notify  the 
appellant  of  such  decision  ?  If  so,  in  what  manner  and  by 
what  means  ?  Or,  is  it  incumbent  upon  the  appellant  to  seek 
such  information  as  may  be  necessary  for  the  preservation  of 
his  rights!" 

Answer.  As  stated  in  the  conclusion  of  the  first  answer,  no 
notice  need  be  given,  but  the  appellant  must  inform  himself 
at  his  peril.  It  has  been  authoritatively  determined  (in 
Westray's  case,  18  Wall.,  330)  that  the  collector  is  not  bound 
to  give  any  notice  of  his  liquidation  to  the  importer.  Al- 
though the  circumstances  under  which  the  collector  and  the 
Secretary  of  the  Treasuiy  render  their  decisions  differ  in  some 
respects,  yet  the  ruling  of  the  Supreme  Court  of  the  United 
States  as  to  notice  by  the  collector  bears  strongly  upon  the 
question  of  notice  by  the  Secretary.  As  the  court  there 
observe,  to  require  notice  would  be  to  add  to  the  statute  a 
condition  the  legislators  did  not  place  there. 

3.  ^^Can  the  importer  bring  suit  at  the  expiration  of  the 
terms  mentioned  in  those  sections  without  obtaining  a  decis- 
ion from  the  Secretary  if  none  has  then  been  made  f " 

Answer.  He  can.  The  apparent  meaning  of  the  law  is 
that,  if  the  decision  is  not  made  within  the  time  specified, 
suit  may  be  instituted  without  having  first  obtained  it. 

4.  **  When  do  the  ninety  days  within  which  suit  may  be 
brought  commence  to  run !" 

Answer.  From  the  day  the  Secretary  makes  his  decision, 
or  that  on  which  the  duties  are  paid,  whichever  is  last.  If 
the  duties  are  paid  before  the  decision,  it  dates  from  the  de- 
cision ;  if  not  paid  until  after  the  decision,  it  dates  from  the 
payment. 

5.  "To  what  extent  has  the  Secretary  of  the  Treasury  dis- 
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cretion,  under  Rev.  Stat.,  section  3013,  to  waive  any  of  the 
requirements  of  sections  2931,  2932?" 

6.  "  What  are  the  powers  of  the  Secretary  under  sections 
3012^  and  3013 1" 

Answer.  The  purport  of  section  3012J  simply  is,  that 
where  the  money  has  been  paid  prior  to  the  decision  and  the 
appeal  is  sustained,,  the  Secretary  of  the  Treasury  shall  draw 
his  warrant  in  favor  of  the  imix)rter  for  the  sum  thus  found 
to  be  in  excess  of  the  requirements  of  law. 

The  next  section  (3013)  allows  the  Secretary,  when  satisfied 
that  non-compliance  with  the  requirements  as  above  stated 
was  omng  to  eircmnstances  beyond  the  control  of  the  importer y 
&c.,  to  draw  his  warrant  for  so  much  of  the  duty  as  he  finds 
to  have  been  paid  in  excess  of  that  established  by  law. 
Strictly  speaking,  he  is  to  "waive"  no  provision;  but  when 
"satisfied"  by  evidence  of  the  existence  of  a  certain  state  of 
facts,  i,  e.,  that  the  failure  to  appeal  or  commence  suit  was 
owing  to  circumstances  which  the  importer  could  not  control 
(like  sickness,  necessary  absence,  &c.),  he  may  make  the 
proper  abatement  and  draw  his  warrant  for  the  same.  It 
does  not  apply  to  any  mistake  of  laic^  nor  to  any  omissions 
to  inform  himself  (owing  to  a  mistaken  view  of  the  law)  of 
the  result  of  his  appeal. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 

Hon.  B.  H.  Brtstow, 

Secretary  of  the  Treasury. 


REFUND  OF  CUSTOMS  DUTIES. 

Opinions  of  May  27  and  July  6, 1874  (14  Opin.,  653,672),  touching  the 
meaning  and  effect  of  the  twentieth  section  of  the  act  of  June  30,  1864, 
chap.  171,  reaffirmed. 

Section  21  of  the  act  of  June  22,  1874,  chap.  391,  is  intended  to  limit  the 
time  within  which  errors  in  the  liquidation  and  payment  of  duties  may 
be  corrected.  It  has  no  application  to  claims  under  the  provisions  of 
section  20  of  said  act  of  June  30,  1864,  for,  refund  of  additional  duties 
exacted  and  paid  upon  importations  made  on  the  29th  aud  30th  of  April, 
1864. 
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Department  of  Justice, 

June  15, 1876. 

Sifi :  I  have  considered  the  case  of  Mr.  Joseph  Loyzauce 
for  refand  of  daties,  which  was  submitt^  to  the  department 
in  your  communication  of  the  24th  of  April  last. 

It  appears  by  your  statement  that  the  duties  were  exacted 
on  certain  goods  "  imported  at  New  York  on  the  29th  of  April^ 
1864,"  under  the  joint  resolution  of  that  date,  imposing  an 
additional  duty  of  50  per  cent,  on  all  goods  imported  above 
the  duties  then  chargeable  thereon,  the  resolution  being  re- 
garded at  the  time  as  taking  effect  on  the  day  of  its  passage* 

Subsequently,  however,  Congress  declared,  in  section  20  of 
the  act  of  June  30, 1864,  chap.  171,  that  the  resolution  ^<  shall 
not  be  deemed  to  have  taken  effect  until  after  the  30th  day 
of  April,  1864,"  and  also  provided  that  "  any  duties  which 
shall  have  been  exacted  and  received  contrary  to  the  pio- 
»  visions  "  of  that  section  "  shall  be  refunded  by  the  Secretary 
of  the  Treasury."  And  I  understand  that  Mr.  Loyzance 
claims,  under  the  section  just  cited,  a  refund  of  the  additional 
duty  exacted  as  aforesaid  and  paid  by  him. 

It  furthermore  appears  by  your  communication  that  a  cer- 
tified statement  for  refund  of  the  duties  in  this  case  was 
received  at  the  Treasury  Department  from  the  collector  at 
New  York  in  April,  1874,  but  that  it  was  not  approved  by 
your  predecessor  in  office,  and  also  that  in  January  last  *^  an 
application  was  made  for  refund  of  these  duties,  which  was 
denied  on  the  ground  that  no  authority  of  law  existed  for 
such  refund,  and  application  is  now  made  for  reconsideration 
of  such  action." 

In  connection  with  this  case,  you  refer  me  to  two  opinions 
from  this  Department  (dated  respectively  May  27  and  July  6, 
1874,  see  14  Opin.,  053,  672);  and  after  directing  my  attention 
to  the  twenty-first  section  of  the  act  of  June  22, 1864  (18 
Stat.,  186),  you  ask  whether  under  the  above  circumstances 
the  claim  is  barred  or  in  any  manner  affected  by  that  section  t 

Looking  at  this  claim  independently  of  the  last-mentioned 
section,  I  entertain  not  the  least  doubt  that  it  is  within  the 
provision  contained  in  the  act  of  June  30,  1804,  directing  the 
Secretary  of  the  Treasury  to  refund.    If,  as  is  stated,  the 
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goods  on  \^hich  the  additional  duty  was  exacted  and  paid  by 
the  claimant  were  imported  on  the  29th  of  April,  1864,  the 
day  of  the  passage  of  the  joint  resolution  imposing  such  duty, 
I  am  unable  to  conceive  any  case  to  which  that  provision 
would  more  elearly  apply.  The  opinions  of  my  predecessor, 
to  which  you  refer,  are  to  the  effect  (1)  that  the  twentieth 
section  of  the  act  of  June  30, 1864,  i)ostponed  the  effect  of 
the  joint  resolution  of  April  29, 1864,  until  after  the  30th  of 
April,  1864 ;  (2)  that  the  provision  contained  in  that  section 
authorizing  the  Secretary  to  refimd  is  limited  to  cases  in 
which  the  additional  duty  has  been  exacted  and  received  on 
importations  made  upon  the  29th  and  30th  of  April,  1864 ; 
(3)  that  the  provision  for  refunding  is  imperative  upon  the 
Secretary. 

.  From  these  opinions,  in  the  correctness  of  which  I  concur, 
it  follows  that  the  claimant  in  this  case  had  a  right  to  a  re- 
fund of  the  50  \yeT  cent,  additional  duties  which  had  been 
paid  by  him  on  the  29th  April,  1864,  unless  his  claim  has  been 
barred  by  the  twenty-first  section  of  the  act  of  June  22, 1874, 
which  is  as  follows,  viz : 

'^That  whenever  any  goods,  wares,  and  merchandise  shall 
have  been  entered  and  passed  free  of  duty,  and  whenever 
duties  upon  any  imported  goods,  wares,  and  merchandise 
shall  have  been  liquidated  and  paid,  and  such  goods,  wares, 
and  merchandise  shall  have  been  delivered  to  the  owner,  im- 
Iiorter,  agent,  or  consignee,  such  entry  and  pa^ssage  free  of 
duty  and  such  settlement  of  duties  shall,  after  the  expiration 
of  one  year  from  tlie  date  of  entry,  in  the  absence  of  fraud, 
and  in  absence  of  protest  by  the  owner,  importer,  agent,  or 
consignee,  be  final  and  conclusive  upon  his  part." 

This  act  is  intended  to  limit  the  time  in  which  errors  in  the 
liquidation  and  payment  Of  duties  could  be  corrected.  But 
the  claimant's  right  in  this  case  does  not  arise  from  any  error 
or  mistake  or  from  any  fraud,  but  from  an  express  provision 
of  the  statute  that  the  money  which  had  been  paid  by  him 
on  the  goods  imported  on  the  29th  April,  1864,  should  be  re- 
funde<l  to  him.  The  act  of  June  22,  1874,  therefore,  has  no 
application  to  it,  nor  am  I  aware  of  any  statute  of  limitations 
which  does  apply  to  it. 

My  opinion  is  that  the  claim  of  Mr.  Loyzance  is  not  "barred, 
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or  in  any  manner  affected,"  by  section  21  of  the  act  of  June 

22,  1874. 

I  have  the  honor  to  be,  very  respectfully, 

ALPHONSO  TAFT. 
Hon.  B.  H.  Bristow, 

Secretary  of  the  Treasury. 


CONTRACTS  FOR  ARMY  AND  NAVY  SUPPLIES. 

The  exception  contained  in  section  3732  Rev.  Stat,  in  favor  of  contracts 
or  purchases  in  the  War  and  Navy  Departments  for  clothing,  subsist- 
ence, forage,  fael,  &c.,  withdraws  such  cbntracts  or  purchases  from  the 
operation  of  the  prohibition  in  section  3679  Rev.  Stat. 

Held,  accordingly,  that  contracts  and  purchases  in  those  Departments  for 
clothing,  subsistence,  &c.,  may  be  made,  though  there  is  no  appropria- 
tion adequate  to  their  falfillment,  provided  such  contracts  and  pur- 
chases do  not  exceed  the  necessities  of  the  current  year. 

Depart>ient  OF  Justice, 

June  19,  1876. 

Sir  :  I  have  examined  the  following  question  proposed  by  the 
Gommissary-General  of  Subsistence  in  a  letter  addressed  to 
the  Secretary  War,  dated  the  12th  instant,  and  by  you  sub- 
mitted to  me,  with  a  request  for  an  official  opinion  thereon,  viz : 
"Can  the  Subsistence  Department  contract  for  or  purchase 
subsistence  for  the  Army  (not  in  excess  of  the  necessities  ot  a 
current  fiscal  year)  when  there  is  no  appropriation  adequate 
to  the  fulfillment  of  the  contract  or  purchase!  " 

This  question  appears  to  have  arisen  upon  sections  3679 
and  3722  of  the  Revised  Statutes,  which,  for  convenience,  I 
will  here  quote  entire,  underscoring  the  parts  of  each  to  which, 
as  I  understand,  the  inquiry  particularly  relates : 

"  Sec,  3679.  No  Department  of  the  Government  shall  ex- 
pend in  any  one  fiscal  year  any  sum  in  excess  of  appropria- 
tions made  by  Congress  for  that  fiscal  year,  or  involve  the 
Oovernment  i7i  any  contract  for  the  future  payment  of  money  in 
excess  of  such  appropriations,^^ 

"  Seo.  3732.  No  contract  or  purchase  on  behalf  of  the  United 
States  shall  be  made  unless  the  same  is  authorized  by  law  or 
is  under  an  appropriation  adequate  to  its  fulfillment,  except 
in  the  War  and  Navy  Departments^  for  clothing^  subsistenccy 
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forage^  fuel^  quarters^  or  transportation^  whieh,  however ^  shall 
not  exceed  the  necessities  of  the  current  yearP 

These  two  sections,  which  formerly  (Existed  under  different 
acts  of  Congress,  have  been  incorporated  into  the  same  gen- 
eral act  by  the  revision  of  1874.  They  are  to  be  read  together 
as  one  law ;  and  the  plain  implication  from  the  exception  con- 
tained in  section  3732,  in  favor  of  contracts  and  purchases  on 
behalf  of  the  United  States  in  the  War  and  Navy  Depart- 
ments, for  clothing,  subsistence,  forage,  fiiel,  quarters,  and 
transportation,  must  be  construed  as  applying  to  the  general 
prohibition  in  3679  as  well  as  to  the  more  special  prohibition 
contained  in  3732.  Taking  the  two  sections  together,  it  is 
clear  to  my  mind  that  contracts  and  purchases  in  the  War 
and  Navy  Departments  for  clothing,  subsistence,  &c.,  may  be 
made  though  there  is  no  appropriation  adequate  to  the  fuMll- 
ment  of  the  contract  or  purchase,  provided  such  contracts  and 
purchases  do  not  exceed  the  necessities  of  the  current  year. 
Very  respectfully,  j'^our  obedient  servant, 

ALPHONSO  TAFT. 

Hon.  J.  D.  Cameron, 

Secretary  of  War, 


"  CARRIAGES  "  UNDER  THE  CUSTOMS  LAWS. 

€aiTiage8  are  uot  '*  household  effects''  within  the  meaniug  of  the  para- 
graph in  section  2505  Revised  Statutes,  which  reads,  '^  Books,  house- 
hold effects,  or^libraries,  or  parts  of  libraries,  in  use  of  persons,"  &c., 
and  exemption  from  duty  cannot  be  claimed  for  them  thereunder. 

Department  of  Justice, 

June  30, 1876. 
Sir:  Tlie  letter  of  the  Acting  Secretary,  of  23d  instant, 
requesting  a  construction  of  the  clause  of  the  act  imposing 
duties  upon  imports  which  exempts  ^'  Books,  household  effects, 
or  libraries,  or  parts  of  libraries,  in  use  of  persons  or  families 
from  foreign  countries,  if  used  abroad  by  them,  not  less  than 
one  year,  and  not  intended  for  any  other  person  or  persons, 
nor  for  sale,"  has  received  careful  consideration.  The  inquiry 
is  whether  or  not  carriages  so  used  abroad  and  intended  for 
personal  use  here  come  within  this  exemption. 
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Early  and  repeated  decisions  in  England  have  held  that 
books,  wines,  horses,  &c.,  do  not  pass  nnder bequests  of  ^^  house- 
hold goods  and  effects."  The  express  mention  of  '^ books'^ 
and  (Hnission  of  other  articles  so  determined  not  to  be  included 
under  the  general  tei*m  ^^ household  effects"  indicates  that 
carriages  are  not  within  the  exemption. 

Very  respectfully,  yours, 

ALPHONSO  TAFT. 

Hon.  Seobetaby  of  the  Tbeasuby. 


REFUND  OF  CUSTOMS  DUTIES. 

Section  1  of  the  act  of  March  3,  1875,  chap.  136,  instead  of  conferring  new 
powers  npon  the  Secretary  of  the  Treasury,  restricis  those  already  pos- 
eessed  under  sections  301^  and  3013  Bevised  Statutes.  But  cases  in 
which  the  Secretary  has  made  no  ruling  or  decision  are  not  witbin  ita 
opneration. 

Importers,  before  being  concluded,  are  entitled  to  a  ruling  of  the  Secre- 
tary, if  they  have  taken  the  proper  steps  to  obtain  it ;  which  ruling, 
after  it  is  made,  can  only  be  declared  erroneous  in  {atr,  as  to  duties  act- 
ually paid  nnder  it,  by  the  judgment  of  a  court. 

Section  2  of  said  act  authorizes  the  Secretary,  with  the  concurrence  of 
the  Attorney-General,  to  modify  adversely  to  the  United  States  any  con- 
struction of  the  tariif  previously  adopted ;  but  no  refund  can  be  made 
by  him  of  duties  which  have  been  collected  under  such  construction, 
except  in  pursuance  of  a  judicial  decision. 

Depabtment  OF  Justice, 

July  1, 1876. 

SiB:  Two  letters  have  been  received  from  the  Treasury 
Department,  one  dated  the  Tth  and  the  other  the  lOtli  ultimo, 
relating  to  the  construction  of  the  act  of  March  3, 1875,  chap. 
136,  (18  Stats.,  469),  "  restricting  the  refunding  of  customs 
duties,"  &c.,  the  first  letter  inquiring  as  to  the  meaning  of 
the  second  section  of  that  act,  and  the  subsequent  one  as  to 
the  first  section. 

Taking  these  statutory  provisions  in  the  order  of  their  ar- 
rangement, I  will  first  examine  the  first  section  of  the  act  to 
which  my  attention  is  directed,  in  order  to  determine  whether 
or  not  it  "  confers  any  new  powers  upon  the  Secretary  of  the 
Treasury^"  and  whether  or  not  it  relates  to  caaes  in  which  he 
^<  has  made  no  specific  decision,"  ^^  and,  if  so,  to  what  cases." 
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it  is  the  last  proviso  of  this  section  that  leads  to  the  pro- 
pounding of  these  inquiries  by  yon. 

Excepting  in  cases  of  withdrawals  for  exportation  and  of 
goods  injored  by  casualties,  the  previously  existing  powers 
of  the  Secretary  in  making  refund  are  given  in  Revised  Stat- 
utes, sections  3012^  and  3013,  with  reference  to  which  an 
opinion  has  recently  been  given  at  your  request.  The  act  of 
June  22, 1874,  chap.  391,  sec.  21,  (18  Stats.,  190),  limited  to 
one  year,  in  the  absence  of  fraud,  the  time  in  which  errors 
could  be  corrected.  The  above-named  sections  of  the  Re\ised 
Statutes  seem  to  authorize  the  rectification  of  mistakes  of 
law,  or  the  granting  of  a  refund  upon  a  construction  of  the 
tariff  differing  from  that  under  which  the  duties  were  ex- 
acted ;  and  it  was  to  prevent  this  that  the  first  section  of  the 
act  of  March  3, 1875,  chap.  136,  was  framed.  It  substantially 
enacts  that  moneys  collected  for  duties  shall  not  be  refunded 
by  reason  of  any  supi)osed  error  of  latOj  unless  that  error  has 
been  ascertained  by  the  final  judicial  determination  of  a  com- 
petent tribunal ;  but  allows  the  correction  of  errors  of  fact 
within  one  year  from  their  discovery,  provided  the  collector 
is  within  ten  days  of  such  discovery  notified  of  the  error,  if  in 
fevor  of  the  Government. 

It  would  seem,  then,  that  so  far  from  conferring  any  neto 
powers  upon  the  Secretary,  this  section  restricts  those  already 
possessed,  as  the  title  of  the  act  indicates,  to  errors  of  fact, 
instead  of  including  both  those  of  law  and  fact,  as  was  done 
by  the  sections  referred  to  in  the  Revised  Statutes.  It  ex- 
cludes from  its  application  entirely,  however,  all  those  cases 
in  which  the  Secretary  has  made  no  ruling  or  decision.  Be- 
fore they  are  concluded,  importers  are  entitled  to  a  ruling  of 
the  Secretary,  provided  they  have  taken  the  steps  (by  protest 
and  appeal)  required  to  obtain  it.  After  such  ruling  has  been 
made,  it  can  only  be  declared  erroneous  in  law,  as  to  duties 
actually  paid  under  it,  by  the  judgment  of  a  court. 

The  second  section,  to  which  the  letter  of  the  19th  ultimo 
refers,  permits  the  Secretary  to  modify,  in  accordance  with 
the  opinion  of  the  Attorney-General,  adversely  to  the  United 
States,  any  construction  of  the  tariff  previously  adopted ;  but 
Mithorizes  no  refund  of  any  duties  collected  under  the  orig- 
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iual  constructiou.    To  anthorize  such  refund,  a  judicial  deter- 
mination as  to  the  true  purport  of  the  law  is  a  »ine  qua  non. 

The  importers  to  whom  you  refer,  having  paid  the  duties 
upon  the  wool  under  the  oiiginal  construction  given  by  the 
Secretary  to  the  tariff,  must  first  establish  their  right  to  a 
remission  by  a  decision  of  a  competent  court  before  any 
refund  can,  under  existing  laws,  be  made  by  the  Secretary  of 
the  Treasury. 

Very  respectfully, 

ALPHONSO  TAFT, 

The  Secretary  of  the  Treasury. 


TRANSPORTATION  OF  MERCHANDISE  IN  BOND. 

Section  2994  Rev.  Stat,  has  no  application  to  the  transportation  of  ap- 
praised merchandise.  The  word  ^'  merchandise,^'  at  the  commencement 
thereof,  is  limited  in  its  signification  to  such  merchandise  as  may,  under 
the  four  next  preceding  sections  (2990  to  2993  inclusive),  be  entered 
for  immediate  transportation  to  the  port  of  final  destination,  without 
appraisement  and  liquidation  of  duties  at  the  port  of  original  im]K>r- 
tation. 

Under  section  2939,  Rev.  Stat.,  the  Secretary  of  the  Treasury  can  make 
no  regulations  other  than  those  which  may  be  deemed  expedient  and 
necessary  for  the  due  execution  of  such  parts  of  the  revenue  laws  as 
relate  to  warehouses. 

But  the  provisions  of  section  251  Rev.  Stat,  comprehend  the  making  of 
rules  and  regulations  for  the  transportation  of  appraised  merchandise 
in  bond  from  one  collection  district  to  another,  and  they  invest  the  Sec- 
retary with  authority  over  that  subject  as  ample  as  that  which  he  for- 
merly derived  under  the  fifth  section  of  the  act  of  August  6,  1846,  chap. 
84,  and  the  ninth  section  of  the  act  of  March  28,  1854,  chap.  30. 

Department  of  Justice, 

July  1, 1876. 

Sir  :  On  the  25th  of  February  last  the  late  Secretary  of 
the  Treasury,  Mr.  Bristow,  addressed  a  letter  to  my  prede- 
cessor in  office,  requesting  an  official  opinion  upon  the  ques- 
tion whether  section  2994  of  the  Eevised  Statutes  applies  to 
the  transport-ation  of  appraised  merchandise.  That  letter,  I 
find,  was  left  unanswered  by  my  predecessor,  and  the  consid- 
eration of  the  question  submitted  has  accordingly  devolved 
upon  me. 
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Section  2994  provides  that  ^^Merchandise  transported  under 
the  provisions  of  this  title  shall  be  conveyed  in  cars,  vessels,  or 
vehicles,  securely  fastened  with  locks  or  seals,  under  the  ex- 
clusive control  of  the  officers  of  the  customs,"  &c.  Some  of 
the  sections  of  the  title  referred  to,  e.  g,^  the  four  next  preced- 
ing (I  might  also  add,  the  four  next  following)  section  2994, 
contain  provisions  which  exclusively  relate  to  the  transpor- 
tation of  unappraised  merchandise  in  bond ;  while  others  of 
the  same  title,  as  sections  3000  and  3001,  provide  for  the  trans- 
portation of  appraised  dutiable  merchandise  in  bond.  And 
the  inquiry  involved  appears  to  be  whether  the  language  of 
section  2994,  quoted  above,  was  meant  to  include  merchandise 
of  the  latter  as  well  as  of  the  former  description. 

Taken  literally,  and  entirely  disconnected  from  the  context, 
the  words  "  merchandise  transported  under  the  provisions  of 
this  title"  are  doubtless  susceptible  of  being  applied  to  any 
merchandise,  appraised  or  unappraised,  the  transportation 
whereof  is  authorized  by  any  section  of  such  title.  But  after 
careful  examination  of  the  subject  I  incline  to  the  \iew  that 
they  were  not  intended  to  have  an  application  so  general — 
that  they,  indeed,  refer  only  to  the  peculiar  description  of 
merchandise  to  which  the  four  sections  immediately  preced- 
ing relate. 

Sections  3000  and  3001  of  the  Revised  Statutes  embody, 
substantially,  the  provisions  of  the  act  of  March  28,  1854, 
chap.  30,  theretofore  in  force,  which  relate  to  the  withdrawal 
of  imported  merchandise  from  a  bonded  warehouse  in  one 
collection  district  to  be  transported  in  bond  to  a  bonded  ware- 
house in  another  collection  district,  for  the  purpose  of  reware- 
housingthe  same  thereat.  Here  the  merchandise,  in  order  to 
be  withdrawn  and  transported,  must  have  previously  been 
duly  entered  for  warehousing,  appraised,  and  the  duties 
chageable  thereon  ascertained.  But  during  a  prescribed 
period  it  may  be  withdrawn  under  bond  from  warehouse  in 
any  district,  for  transportation  to  any  other  district,  without 
regard  to  the  circumstance  whether  the  place  of  withdrawal 
was  or  was  not  the  place  of  original  importation  or  of  origi- 
nal entry  for  warehousing. 

On  the  other  hand,  sections  2990  to  2993,  inclusive,  em- 
body in  substance  a  part  of  the  provisions  of  the  act  of  July 
9p 
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14, 1870,  chap.  2oo,  auil  its  supplements,  which  relate  to  the 
transportation  of  imported  merchandise,  before  any  appraise- 
ment thei*eof  and  ascertainment  of  tbe  duties  chargeable 
thereon  are  had,  from  the  port  of  original  importation  to  the 
port  of  Unal  destination,  i.  e.,  the  port  to  which  the  merchan- 
dise appears  by  the  invoice  or  bill  of  lading  and  by  the  mani- 
fest to  be  consigned  and  destined.  A  distinctive  feature  of 
these  provisions  is  that  the  merchandise,  to  be  transportable 
thereunder,  must  have  been  imported  at  certain  enumerated 
ports,  and  must  appear  also  to  be  consigned  to  and  designed 
for  certain  enumerated  ports.  The  ports /row  which  the  mer- 
chandise may  be  transported  are  alluded  to  as  ports  of  ^^ ar- 
rival," or  "first  arrival,''  or  "original  importation;"  and  those 
to  which  the  merchandise  may  be  transported  as  ports  of 
'^'destination"  or  "final  destination." 

Now,  it  will  be  observed  that  the  second  clause  of  section 
2994  provides  that  "  such  merchandise" — that  is  to  say,  the 
merchandise  spoken  of  in  the  first  clause  of  the  same  section — 
**  shall  not  be  unladen  or  transshipped  between  the  jwrts  of 
first  arrival  and  final  destination,^  &c.  Unquestionably  the 
ports  here  meant  are  those  which  are  referred  to  by  the  same 
designation  in  sections  2990,  2991,  2992,  and  2993,  immedi- 
ately preceding.  So  that,  from  the  language  of  the  second 
clause,  it  would  seem  that  the  merchandise  contemplated  by 
the  first  clause  is  merchandise  with  respect  to  which  pro- 
vision is  made  in  those  sections  for  transi>ortation  (not  from 
a  bonded  warehouse  in  one  collection  district  to  a  bonded 
warehouse  in  another  collection  district,  as  in  sections  3,000 
and  3001,  but)  from  the  port  of  "  first  arrival "  to  the  port  of 
"  final  destination."  This  view  is  strengthened  by  the  con- 
sideration that  if  the  first  clause  were  taken  in  so  broad  a 
sense  as  to  include  appraised  merchandise  transportable 
under  sections  3000  and  3001,  the  effect  of  the  second  clause 
would  be  to  impose  restrictions  in  regard  to  the  unlading  and 
transshipment  of  such  merchandise  while  en  route,  where  it 
happened  to  be  transported  from  a  warehouse  at  the  place  of 
original  imi)ortation,  which  would  not  by  the  terms  of  the 
statute  be  imposed  where  it  happened  to  be  transported  from 
a  warehouse  at  any  other  place ;  and  clearly  it  could  not  have 
been  the  design  to  make  a  discrimination  of  that  sort. 
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Thus  the  word  ^<  merchaDdise,"  at  the  commeDceiDent  of 
section  2994,  shoald,  I  think,  be  regarded  as  limited  in  its 
signification  to  such  merchandise  as  may  under  the  four  next 
preceding  sections  be  entered  for  immediate  transportation 
without  appraisement  and  liquidation  of  duties  at  the  port  of 
original  importation. 

I  am  accordingly  of  the  opinion  that  that  section  has  no 
application  to  the  transportation  of  appraised  merchandise. 

After  the  foregoing  had  been  prepared,  I  received  a  letter 
from  Mr.  C.  F.  Conant,  as  Acting  Secretary  of  the  Treasury, 
dated  the  28th  ultimo,  in  which  reference  is  made  to  the  ques- 
tion submitted  by  the  Secretary  of  the  Treasury  on  the  25th 
of  February  last,  and  in  which  I  am  requested,  should  that 
question  be  answered  by  me  in  the  negative,  to  give  an  opin- 
ion upon  an  additional  question  hereinafter  stated.  Having 
answered  the  former  question  in  the  negative,  I  will  now,  in 
compliance  with  that  request,  consider  the  additional  ques- 
tion. 

My  attention  being  first  directed  to  the  fifth  section  of  the 
act  of  August  6, 1846,  chap.  84,  to  the  ninth  section  of  the  act 
of  March  28, 1854,  chap.  30,  and  to  section  2989  of  the  Revised 
Statutes,  the  question  is  asked :  ^^  Whether  the  Bevised  Stat- 
utes in  any  way  impair,  limit,,  or  restrict  the  general  powers 
conferred  on  the  Secretary  of  the  Treasury  by  the  respective 
acts  of  1846  and  1854,  especially  the  latter,  and,  if  so,  to  what 
extent !  ^ 

This  question,  as  I  understand  it,  relates  to  the  authority 
with  which  the  Secretary  of  the  Treasury  was  invested,  pre- 
vious to  the  adoption  of  the  Revised  Statutes,  by  virtue  of  the 
fifth  section  of  the  act  of  1846  and  the  ninth  section  of  the 
act  of  1854,  to  make  regulations  respecting  the  transportation 
of  appraised  merchandise  in  bond ;  and  the  point  is,  whether 
such  authority  has  been  continued  in  the  Secretary  by  the 
Bevised  Statutes  without  modification. 

The  fifth  section  of  the  act  of  1846  authorized  the  Secretary 
^  to  make,  from  tim  e  to  time,  such  regulations,  not  inconsist- 
ent with  the  laws  of  the  United  States,  as  may  be  necessary 
to  give  full  effect  to  the  provisions  of  this  act  and  secure  a 
just  accountability  under  the  same." 
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By  the  ninth  section  of  the  act  of  1854  the  Secretary  was 
*^  authorized  from  time  to  time  to  establish  such  rules  and  reg- 
ulations, not  inconsistent  with  the  laws  of  the  United  States, 
for  the  due  execution  of  this  act,  as  he  may  deem  to  be  expe- 
dient and  necessary." 

Both  of  these  acts  came  under  the  general  description  of 
laws  pertaining  to  the  raising  of  revenue  from  imports,  and 
contained  provisions  specially  relating  to  particular  branches 
of  that  subject :  as,  for  instance,  to  bonded  warehouses,  to  the 
withdrawal  of  goods  therefrom,  for  transportation  in  bond  to 
another  port  of  entry  or  to  another  collection  district,  &c. 
And  from  the  sections  above  mentioned  the  Secretary  had  de- 
rived power,  which  he  had  also  exercised,  to  make  regulations, 
not  inconsistent  with  the  laws  of  Congress,  respecting  the 
transportation  of  appraised  merchandise  under  the  provisions 
of  those  acts. 

On  examining  section  2989  of  the  Revised  Statutes,  to  which 
I  have  been  referred,  I  think  that  under  the  provisions  of  that 
section  the  Secretary  cannot  make  any  regulations  other  than 
what  may  be  deemed  by  him  expedient  and  necessary  for  the 
due  execution  of  such  parts  of  the  revenue  laws  as  relate  to 
warehouses. 

Turning,  however,  to  section  251  of  the  Revised  Statutes,  I 
find  that  it  contains  a  provision  which,  after  eliminating  so 
much  of  the  phraseology  of  the  section  as  seems  to  be  unim- 
portant in  this  connection,  reads  as  follows  : 

"  The  Secretary  of  the  Treasury    •    •    •    shall  prescribe 

•  •  •  rules  and  regulations,  not  inconsistent  with  law, 
to  be  nsed  *  •  *  in  carrying  out  the  provisions  of  law 
relating  to  raising  the  revenue  from  imports,  or  to  duties  on 
imports,  or  to  warehousing." 

The  language  of  this  provision  is  sufficiently  comprehensive 
to  include  the  making  of  rules  and  regulations  for  the  trans- 
portation of  appraised  merchandise  in  bond  from  one  collection 
district  to  another,  and  it  confers  upon  the  Secretary  a  discre- 
tionary authority  thereunto  quite  as  ample  as  he  formerly  de- 
rived under  the  acts  of  1846  and  1854. 

In  my  opinion,  then,  the  Revised  Statutes  have  not  in  any 
way  impaired,  limited,  or  restricted  the  authority  of  the  Sec- 
retary granted  by  those  acts,  to  make  regulations  concerning 
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tbe  transportation  of  appraised  merchandise,  but  such  author- 
ity remains  under  the  Revised  Statutes  just  as  broad  as  it  pre- 
viously was, 

I  have  the  honor  to  be,  very  respectfully, 

ALPHOXSO  TAFT. 
Hon.  J.  D.  Cameron, 

Acting  Secretary  of  the  Treasury. 


SANBORN  CONTRACT. 

Upon  examination  of  section  7,  act  of  March  2,  1867,  chap.  169  (sec.  3463 
Rev.  Stat. ) ;  act  of  July  20, 1868,  chap.  176 ;  act  of  March .%  1869,  chap. 
121 ;  act  of  April  10, 1869,  chap.  15;  act  of  July  12, 1870,  chap.  261 ;  act 
of  March  3, 1871,  chap.  113 ;  sec.  1,  act  of  May  8,  1872,  chap.  140  (seo. 
256  Rev.  Stat.);  sec.  39,  act  of  Jane  6,  1872,  chap.  315;  sec.  1,  act  of 
March  3,  1873,  chap.  226:  sec.  1,  act  of  June  19,  1874,  chap.  328;  and 
sec.  1,  act  of  March  3, 1875,  chap.  129 :  Held  that  the  offer  of  '^  a  reward 
for  taxes  recovered  by  reason  of  information  furnished  by  the  claimant," 
contained  in  Treasury  Circulars  No.  99,  No.  99  revised,  and  No.  99  second 
revision,  was  authorized  by  law. 

But  no  rate  of  compensation  for  information  furnished  being  established 
by  those  circulars,  the  rate  fixed  by  the  Commissioner  of  Internal  Reve- 
nue must  in  each  separate  case  have  the  approval  of  the  Secretary  of 
the  Treasury  in  order  to  warrant  payment. 

Department  of  Justice, 

July  5,  1876. 

Sir  :  In  your  letter  of  April  4, 1876,  you  propose  for  the 
consideration  of  this  Department  these  questions: 

^^Ist.  Did  the  provisions  of  the  statutes  cited  in  my  letter, 
and  also  in  the  opinion  of  the  Attorney -General,  confer  au- 
thority upon  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  to  make  the  offers 
of  reward  contained  in  Circulars  No.  99,  No.  99  revised,  and 
No.  99  second  revision,  herein  inclosed;  i.  e.,  was  the  au- 
thority given  by  statute  exceeded  by  including  within  the 
terms  of  these  offers  a  reward  for  taxes  recovered  by  reason 
of  information  furnished  by  the  claimant. 

<*2d.  If  the  terms  of  said,  offers  did  not  exceed  the  au- 
thority given  by  the  statutes,  had  the  Commissioner  of  Inter- 
nal Revenue  authority  to  bind  the  Treasury  Department  by 
a  supplementary  parol  agreement  to  pay  Mr.  Sanborfi  the 
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maximum  of  10  per  centum  for  such  information,  &c.,  as  he 
might  give  under  the  offers  contained  in  said  circulars  f '' 

The  statutory  provisions  to  which  attention  is  invited, 
stated  chronologically,  are  these : 

Act  of  March  2, 1867,  chap.  169,  section  7 :  "And  be  it  fur- 
ther enacted,  That  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  is  hereby  au- 
thorized to  pay  such  sums,  not  exceeding  in  the  aggregate 
the  amount  appropriated  therefor,  as  may  in  his  judgment  be 
deemed  necessary  for  detecting  and  bringing  to  trial  and  pun- 
ishment persons  guilty  of  violating  the  internal  i-evenue  laws, 
or  conniving  at  the  same,  in  cases  where  such  expenses  are 
not  otherwise  provided  for  by  law.  And  for  this  purpose 
there  is  hereby  appropriated  one  hundred  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated."  (See  Rev.  Stats., 
sec.  3463.) 

The  appropriation  acts  of  the  four  succeeding  years  con- 
tained appropriations  for  the  same  purpose  in  this  language : 
"For  detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal  revenue  laws,  or  conniving  at 
the  same,  in  cases  where  the  expenses  are  not  otherwise  pro- 
vided for  by  law,  one  hundred  thousand  dollars."  (See  acts 
of  July  20, 1868,  chap.  176,  and  of  March  3,  1869,  chap.  121, 
16  Stats.,  99  and  299 ;  acts  of  April  10, 1869,  chap.  15 ;  of  July 
12,  1870,  chap.  251,  and  of  March  3,  1871,  chap.  113,  found  in 
the  16  Stats.,  9,  239,  and  483.) 

The  act  of  May  8, 1872,  chap.  140,  sec.  1  (17  Stats.,  6S,  69), 
reads  thus :  "  For  detecting  and  bringing  to  trial  and  punish- 
ment persons  guilty  of  violating  the  internal-revenue  laws,  or 
conniving  at  the  same,  in  cases  where  such  expenses  are  not 
otherwise  provided  for  by  law,  eighty  thousand  dollars.  And 
from  and  after  the  passage  of  this  act  the  Secretary  of  the 
Treasury  shall  have  power  to  employ  not  more  than  three 
persons  to  assist  the  proper  officers  of  the  Government  in  dis- 
covering and  collecting  any.  money  belonging  to  the  United 
States,  whenever  the  same  shall  be  withheld  by  any  person 
or  corporation,  upon  such  terms  and  conditions  as  he  shall 
deem  best  for  the  interests  of  the  United  States ;  but  no  com- 
pensation shall  be  paid  to  such  persons,  except  out  of  the 
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money  and  property  so  secured ;  and  no  person  shall  be  em- 
ployed under  the  provisions  of  this  clause  who  shall  not  have 
set  forth  in  a  written  statement,  under  oath,  addressed  to  the 
Secretary  of  the  Treasury,  the  character  of  the  claim  out  of 
which  he  proposes  to  recover  or  assist  in  recovering  moneys 
for  the  United  States,  the  laws  by  the  violation  of  which  the 
same  have  been  withheld,  and  the  name  of  the  person,  firm, 
or  corporation  having  thus  withheld  such  moneys ;  and  if  any 
person  so  employed  shall  receive,  or  attempt  to  receive,  any 
money  or  other  consideration  from  any  person,  firm,  or  corpora- 
tion alleged  thus  to  have  withheld  money  from  the  United 
States,  except  in  pursuance  of  the  written  contract  made  in  rela- 
tion thereto  with  the  Secretary  of  the  Treasury,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  u]K)n  conviction 
thereof,  shall  be  fined  not  less  than  one  thousand  dollars  or 
imprisoned  not  less  than  two  years,  or  both,  in  the  discretion 
of  any  court  of  the  United  States  having  jurisdiction ;  and 
the  person  so  employed  shall  be  required  to  make  report  of 
his  proceedings  under  such  contract  at  any  time  when  re- 
quired to  do  so  by  the  Secretary  of  the  Treasury.^ 

This  provision  is  incorporated  into  the  Revised  Statutes, 
section  256. 

The  act  of  June  6, 1872,  chapter  15,  section  39  (17  Statutes, 
256,  257),  is  this : 

"  Sec.  39.  That  so  much  of  section  one  hundred  and  seventy- 
nine  of  the  act  of  July  thirteenth,  eighteen  hundred  and  sixty- 
six,  as  provides  for  moieties  to  informers,  be,  and  the  same  is 
hereby,  repealed ;  and  the  Commissioner  of  Internal  Eevenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  is  hereby 
authorized  to  pay  such  sums,  not  exceeding  in  the  aggregate 
the  amount  appropriated  therefor,  as  may,  in  his  judgment^ 
be  deemed  necessary  for  detecting  and  bringing  to  trial  and 
punishment  j^ersons  guilty  of  violating  the  internalrevenue 
laws,  or  conniving  at  the  same,  in  cases  where  such  expenses 
are  not  otherwise  provided  for  by  law ;  and  for  this  purpose 
there  is  hereby  appropriated  one  hundred  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated." 

The^ct  of  March  3, 1873,  chapter  226,  section  1  (17  Statutes, 
494),  contains  this  clause : 
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"For  detectiDg  and  bringing  to  trial  and  punishment  iier- 
sons  guilty  of  violating  the  internal-revenue  laws,  or  conniv- 
ing at  the  same,  including  payments  for  information  and 
detection  of  such  violations,  one  hundred  thousand  dollars." 

The  revision  of  the  laws  (Rev.  Stat.,  sec.  3463)  contains 
substantially  the  language  of  the  first -cited  act  of  March  2, 
1867,  chapter  169,  section  7,  to  wit : 

"Sec.  3463.  The  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  is  author- 
ised to  pay  such  sums,  not  exceeding  in  the  aggregate  the 
sum  appropriated  therefor,  as  he  may  deem  necessary  for 
detecting  and  bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  internal-revenue  laws,  or  conniving  at 
the  same,  in  cases  where  such  expenses  are  not  otherwise 
provided  for  by  law." 

The  appropriation  act  of  June  19, 1874,  chap.  328,  sec.  1, 
and  of  March  3, 1875,  chap.  129,  sec.  1  (18  Stats.,  93  and  352,) 
employ  language  identical  with  that  above  quoted  from  the 
act  of  March  3, 1873. 

The  statutes  referred  to,  as  appears  by  a  comparison  of  the 
language  of  the  acts  of  1872,  1873, 1874,  and  1875,  making 
appropriations  to  pay  these  expenses  or  rewards,  do  author- 
ize the  offers  contained  in  the  several  circulars,  No.  99,  99 
revised,  and  99  second  revision,  of  "  a  reward  for  taxes  re- 
covered by  reason  of  information  furnished  bv  the  claimant." 
It  is  the  duty,  under  the  laws,  of  i)ersons  and  corporations 
liable  to  taxation  to  make  returns  containing  the  statements 
of  the  facts  and  Agnizes  which  are  to  be  the  basis  of  the  assess- 
ment. A  failure  to  do  this  is  a  <'  violation  "  of  the  internal- 
revenue  laws.  To  ex])ose  this  omission  of  duty  is  a  detection 
of  such  violation.  It  may  be  added  that,  though  different 
degrees  of  moral  delinquency  may  exist,  the  effect  upon  the 
revenues  of  the  United  States  is  precisely  the  same,  whether 
a  tax  legally  i)ayable  is  tacitly  withheld  or  is  evaded  by 
active  frauds.  Consequently,  these  cases  come  within  the 
spirit  of  the  law  as  well  as  within  the  letter. 

The  correct  answer  to  the  second  inquirj^  is  less  obvious. 

The  provisions  of  the  before  cited  act  of  M^y  8,  1872,  em- 
bodied in  Rev.  Stat.,  sec.  256,  contemplate  the  emplc^ment 
by  the  Secretary  of  the  Treasury  of  persons  to  discover  and 
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collect  moueys  withheld  from  the  Government,  which  would 
include  taxes,  bat  impose  limitations  or  conditions  precedent 
upon  his  exercise  of  that  power.  One  of  the  conditions  of 
the  contracts  so  made  is  that  payment  can  be  had  from  no 
other  source  than  from  the  moneys  thus  discorered  and  col- 
lected, and  it  is  evident  that  the  persons  contracted  with  are 
authorized  to  make  the  collections  from  which  they  are  to  be 
paid.  Xo  appropriation,  then,  would  be  necessary  to  provide 
for  the  payment  of  these  parties. 

'  Mr.  Sanborn  made  no  such  contract,  had  no  such  authority, 
and  did  not  attempt  to  collect  of  delinquents  himself.  He 
simply  gave  the  Treasury'  Department  information  of  viola- 
tions of  the  internal-revenue  laws  by  the  non-payment  of 
taxes.  The  appropriation  laws  of  1873  and  later  years  con- 
template the  furnishing  of  such  information,  and  provide 
funds  to  compensate  the  informers.  In  the  disbursement  of 
these  funds  by  the  Commissioner  of  Internal  Revenue,  pay- 
ments of  compensation  are  to  be  made  by  the  Commissioner 
of  Internal  Revenue,  "  with  the  approval  of  the  Secretary  of 
the  Treasury."  If  these  circulars  established  a  rate  of  com- 
pensation, then  it  might  possibly  be  held  that  payments  made 
for  such  information,  according  to  such  established  rate,  were 
made  with  the  approval  of  the  Secretary  of  the  Treasury,  who 
had  approved  the  circulars.  But  these  circulars  did  not 
establish  a  rate  of  compensation ;  they  merely  established  a 
limit,  and  within  that  limit  left  the  rate  of  compensation  to 
the  discretion  of  the  Commissioner.  In  other  words,  the 
Secretary  of  the  Treasury  delegated  the  power  of  fixing  the 
rate  of  comi)ensation  to  the  Commissioner,  and  the  claimant 
insists  that  the  approval  of  these  circulars  was  a  legal  ap- 
proval of  the  rates  afterwards  fixed  by  the  discretion  of  the 
Commissioner.  On  this  point  I  agree  with  the  opinion  ex- 
pressed by  my  predecessor.  Judge  Pierrepont,  in  an  opinion 
of  this  Department,  dated  March  27, 1876,  that  the  approval 
of  the  Secretary  of  the  Treasury  must  be  of  the  payment 
iteelf,  and  not  merely  of  a  circular  which  authorizes  the  Com- 
missioner to  fix  the  compensation.  The  statute  does  not  con- 
template any  delegation  of  discretion  in  the  matter  of  com- 
liensation.  So  far,  then,  as  these  circulars  can  be  construed 
to  authorize  the  Commissioner  to  make  any  supplementary 
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verbal  contract  fixing  the  rate  of  compensation,  it  is  not  bind- 
ing on  the  Oovernment.  But  the  rate  of  compensation  mast 
have  the  approval  in  each  instance  of  the  Secretary  of  the 
Treasnrj,  and  with  that  approval  the  Commissioner  may 
make  the  payments  for  information  furnished  in  porsnance 
of  the  circular. 

Respectfully, 

ALPHONSO  TAFT. 

The  Secretary  of  the  Treasury. 


DUTY  OF  ATTORNEY-GENERAL. 

The  Attorney-General  is  not  authorized  to  give  an  official  opinion  in  re- 
sponse to  a  call  from  the  head  of  a  Department^  thongh  the  call  is  made 
at  the  request  of  a  committee  of  Congress,  where  the  question  proposed 
does  not  &rise  in  the  administration  of  such  Dejiartment. 

Department  of  Justice, 

July  7, 1876. 

Sir  :  Yours  of  the  29th  ultimo  has  been  duly  considered  and 
herewith  I  submit  a  reply. 

The  opinion  therein  required  refers  to  a  fee  claimed  by  Yann 
and  Adair  from  the  Osage  Indians,  and  this  claim  has  already 
been  disallowed,  and  is  no  longer  before  you  officially. 

The  only  case  in  which  an  opinion  by  the  Attorney-General, 
when  given  upon  a  requisition  by  the  head  of  another  Depart- 
ment, can  have  official  significance,  is  where  it  concerns  a  ques- 
tion of  law  arising  in  the  administration  of  such  Department 
(Rev.  Stat.,  sec.  356.) 

Here,  I  obser\'e  that  the  claim  made  by  Vann  and  Adair 
has  already  been  administered  by  you,  and  that,  consequently, 
no  question  remains. 

I  presume  that  your  note  is  not  due  to  any  inadvertence  as 
regards  the  above  familiar  rule,  inasmuch  as  you  inclose  a 
resolution  of  the  Committee  on  Indian  Affairs,  requesting  you 
to  obtain  such  opinion,  by  way,  perhaps,  of  suggesting  that 
such  resolution  may  afford  a  special  justification  for  your 
requisition. 

It  seems  probable  that  the  committee  understood  that  in 
pressing  the  resolution  they  were  only  requesting  you  to  put 
in  motion  the  ordinat-y  machinery  by  which  opinions  are  ob- 
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tained  from  the  AttorDey-Greneral.  As  Congress  has  not 
thought  proper  to  empower  its  committees  to  require  such 
opinions  directly  (1  Opin.,  365;  5  Opin.,  561),  no  doubt  the 
Committee  on  Indian  Affairs  did  not  suppose  that  the  above 
resolution  authorized  you  to  make  any  application  otherwise 
unauthorized. 

I  do  not  apprehend  tbat  you  will  take  this  reply  to  be  incon- 
sistent with  an  earnest  wish  to  do  all  that  I  may  to  aid  you,  or 
the  Committee  on  Indian  Affairs,  in  the  discharge  of  your  sev- 
eral official  duties.  It  is  a  mere  repetition  of  what  my  prede 
cessors  have  often  declared,  viz :  that  the  Attorney-General 
has  no  warrant  to  act  outride  of  the  statutes  which  define  his 
office. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 

The  Secretary  op  the  Interior. 


SETTLEMENT  OF  ACCOUNTS  AT  THE  TREASURY. 

Sections  273  and  277  Rev.  Stat,  considered  with  reference  to  the  relative 
dnties  of  the  Second  Comptroller  and  the  Auditor  in  the  settlement  of 
accounts;  and  held  that  every  acconnt  falling  within  the  scope  of  the 
latter  section  must  undergo,  successively ,  an  examination  by  the  Audi- 
tor aud  an  examination  by  the  Comptroller — that  the  action  of  the  Au- 
ditor is  primary  altogether,  and  not  definitive;  while  the  action  of  the 
Comptroller  is  wholly  revisory,  and  final. 

The  word  "settled,"  as  used  in  section  273,  is  equivalent  in  meaning  to 
"finally  acted  upon." 

Where  the  Comptroller,  on  revision,  does  not  concur  in  the  action  of  the 
Auditor  disallowing  an  account,  but  finds  and  admits  a  balance  arising 
thereon ;  or  where  he  disagrees  with  the  Auditor  in  allowing  an  account, 
and  rejects  it ;  or  increases  or  diminishes  the  balance  reported  by  the 
Auditor  in  such  account, — in  any  of  these  cases  the  account  is  J>y  the 
action  of  the  Comptroller  finally  adjusted,  and  further  action  by  the  Au- 
ditor is  not  required. 

The  purpose  of  section  191  Rev.  Stat,  is  to  declare  the  effect  of  theeettlement 
of  an  account  by  the  accounting  ofiicets  of  the  Treasury  as  regards  the 
executive  branch  of  the  Government,  not  to  define  or  explain  the  duties 
of  those  officers  relative  to  the  settlement  itself;  and  the  provisions 
thereof  comprehend  all  balances  arising  upon  settlement  of  accounts, 
which  it  becomes  the  duty  of  the  Comptroller  to  certify  to  the  heads  of 
Departments. 
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Accordingly,  where  an  accoont  against  the  Government  is  disallowed  by 
the  Auditor,  who  in  consequence  reports  no  balance  due  thereon,  bat 
transmits  the  account  with  his  action  to  the  Comptroller  for  revision, 
and  the  latter  officer,  upon  examination,  finds  and  admits  a  balance  due 
the  claimant :  Held  (assuming  the  action  of  the  Auditor  and  of  the 
Comptroller  to  appear  in  due  form)  that  nothing  more  remains  to  be 
done  by  either  officer  to  complete  the  settlement  of  the  account,  but  that  the 
Comptroller  should  certify  the  balance  which  he  finds  and  admits,  ac- 
companying his  certificate  with  evidence  of  the  action  of  the  Auditor 
in  the  same  matter. 

Where  the  Comptroller's  certificate  is  unaccompanied  by  the  Auditor's 
action,  or  does  not  affirmatively  (by  recital  or  otherwise)  show  that  the 
account  has  been  acted  upon  by  the  latter,  the  head  of  Department  to 
whom  the  balaiice  is  certified  should  withhold  his  requisition  for  pay- 
ment until  satisfactory  evidence  on  that  point  is  produced. 

The  action  of  the  Auditor  need  not  be  incoi'porated  in  the  certificate  of 
the  Comptroller,  nor  form  part  of  the  same  document. 

Department  of  Justice, 

August  2,  1876. 

Sib  :  The  following  questioDS,  whicli  were  submitted  by  your 
Department  to  my  predecessor  in  office  on  the  27th  of  May 
last  for  his  official  opinion  thereon,  having  been  left  unan- 
swered on  his  retirement  firom  this  Department,  their  consid- 
eration has  devolved  upon  me. 

"  1.  When  the  Auditor  (Second  or  Third)  refuses  to  state  an 
account  or  claim  which  legally  pertains  to  the  business  of  his 
office,  and  on  appeal  or  otherwise  the  Second  Comptroller 
considers  there  is  a  balance  on  the  same  which  should  be  stated 
for  payment,  what  formal  proceeding  should  be  pui*sued  by 
either  or  by  both  of  them  to  reach  a  proper  settlement  of  the 
account  or  claim  in  question  ? 

"  2.  When  payment  through  requisition  is  demanded  on  a 
certificate  ^sf\i\Q\l  prima  facie  shows  that  a  balance  on  a  claim 
is  found  due  and  is  stated  by  the  Comptroller  alone^  and  which 
wholly  ignores  the  Auditor  who  must  book  the  claim  on  its  pay- 
ment, should  the  Secretary  of  War,  without  further  knowl- 
edge of  the  case,  issue  his  requisition  to  pay  the  balance  thus 
stated  ? 

"3.  K  the  Secretarv  of  War  should  return  the  above-men- 
tioned  certificate  to  the  Comptroller  and  'submit'  any /aote 
affecting  the  correctness  of  such  balance,  and  the  Comptroller 
should  thereupon  return  the  certificate  reaffirming  his  decis- 
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ion,  should  the  Secretary  of  War  issue  his  requisition  to  pay 
the  amount  f 

^<4.  Under  the  circumstances  last  above  mentioned,  would 
any  points  of  law^  such  as  that  ^balances'  have  not  been  stated 
by  the  Auditor,'  or  that  nothing  is  produced  to  show  that  *  the 
Third  Auditor'  has  received  and  examined  the  claim  or  ac- 
count for  'loss  of  horses  and  equipments,' justify  the  Secre- 
tary of  War  if  he  would  withhold  his  requisition  rather  than 
honor  the  certificate  in  such  case ! 

"5.  Does  not  a  proper  construction  of  the  acts  of  March  3, 
1817  (3  Stat.,  366),  and  March  30, 1868  (15  Stat,  54;,  require 
that  both  the  Auditor  and  Comptroller  shall  state  or  certify 
the  account  or  claim  settled  and  attest  their  action  on  the 
face  of  the  settlement  certificate  ? " 

A  preliminary  inquiry  arising  in  connection  with  the  first 
question  is,  What  are  the  relative  duties  of  the  Second  Comp- 
troller and  (say)  the  Third  Auditor,  touching  the  settlement 
of  accounts  I  The  answer,  it  is  obvious,  must  depend  entirely 
upon  the  provisions  of  law  which  prescribe  the  duties  of  these 
officers  in  that  regard.  Formerly  those  provisions  were  con- 
tained in  the  act  of  March  3, 1817,  chnp.  45 ;  but  that  act  has 
been  superseded  by  the  Revised  Statutes,  and  they  are  now 
to  be  found  in  sections  273  and  277  of  the  latter.  From  these 
sections  I  extract  so  much  as  is  material  to  the  present  in- 
quiry. 

Section  277  declares :  "  The  Third  Auditor  shall  receive  and 
examine  all  accounts  relative  to  the  subsistence  of  the  Army, 
the  Quartermaster's  Department,  and  generally  all  accounts 
of  the  War  Department  other  than  those  provided  for ;  all  ac- 
counts relating  to  pensions  for  the  Army,  and  all  accounts  for 
compensation  for  the  loss  of  horses  and  equipments  of  officers 
and  enlisted  men  in  the  military  service  of  the  United  States, 
and  for  the  loss  of  horses  and  equipments,  or  of  steamboats, 
and  all  other  means  of  transportation  in  the  service  of  the 
United  States  by  contract  or  impressment;  and  after  the  ex- 
amination of  such  accounts  he  shall  certify  the  balances,  and 
shall  transmit  such  accounts,  with  all  the  vouchers  and  papers 
and  the  certificates,  to  the  Second  Comptroller  for  his  decis- 
ion thereon." 

Section  273  makes  it  the  duty  of  the  Second  Comptroller 
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^^to  examine  all  accounts  settled  by  the  Second,  Third,  and 
Fourth  Auditors,  and  certify  the  balances  arising  thereon  to 
the  Secretary  of  the  Department  in  which  the  expenditure 
has  been  incurred." 

Here  it  is  plainly  made  the  duty  of  the  Auditor  to  receive 
and  act  on  the  account  in  the  first  instance,  and,  after  acting 
thereon,  to  transmit  it  with  the  result  of  his  aetion  to  the 
Comptroller  for  revision;  whereupon  it  becomes  the  duty 
of  the  Comptroller  to  pass  on  the  same.  Thus  every  account 
falling  within  the  scope  of  the  provision  first  above  quoted 
is  required  to  undergo,  successively,  an  examination  by  the 
Auditor  and  an  examination  by  the  Comptroller.  The  action 
of  the  Auditor  is  primary  altogether,  and  not  definitive; 
while  that  of  the  Comptroller  is  wholly  revisory,  and  final. 
The  decision  of  this  officer  upon  the  account,  after  its  trans- 
mission to  him,  governs  the  settlement  thereof;  it  is  that  in 
and  by  which  the  balance  for  or  against  the  Government  is 
in  such  settlement  ultimately  ascertained  and  determined. 
This  balance  it  is  moi^eover  made  the  duty  of  the  Comptroller 
to  certify  "  to  the  Secretary  of  the  Department  in  which  the 
expenditure  has  been  incurred;"  a  provision  which  will  be 
considered  further  on. 

But,  again,  the  duty  of  the  Comptroller  is  "  to  examine  all 
accounts  settled  by  the  Auditor."  The  word  "  settled,"  as 
here  employed,  is  equivalent  in  meaning  to  "  finally  acted 
upon."  It  signifies  no  particular  form  of  action ;  it  applies  as 
well  to  accounts  which  after  examination  by  the  Auditor  have 
been  rejected  or  disallowed,  and  in  respect  of  which  conse- 
quently no  balances  are  reported  by  him,  as  to  accounts  which 
upon  examination  he  has  admitted  and  whereon  he  reports 
balances.  When,  for  instance,  an  account  of  the  former  de- 
scription has  been  transmitted  to  the  Comptroller,  with  the 
action  of  the  Auditor  thereon  formally  stated,  it  is  then  regu- 
larly before  the  Comptroller,  who  may  or  may  not,  after  ex- 
amination, concur  in  the  action  of  the  Auditor  disallowing 
the  account.  Should  he  not  concur  therein,  but,  on  the  con- 
trary, find  and  admit  a  balance  due  the  claimant,  the  account 
would  thereby  be  as  effectually  closed^  so  far  as  the  account- 
ing officers  are  concerned,  as  if  he  had  concurred  in  the  action 
of  the  Auditor.    This  is  equally  true  of  an  account  which  the 
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Auditor,  instead  of  r^ecting,  admits  and  forwards  to  the 
Comptroller,  reporting  a  balance  tli^eon  in  favor  of  the  claim- 
ant. The  Comptroller,  on  revision,  may  agree  with  the  Audi- 
tor as  to  the  balance,  or  increase  or  diminish  it,  or  disallow 
the  account  entirely ;  in  either  of  which  events  the  matter 
becomes  closed.  The  above  statutory  provisions  do  not  ap- 
pear to  contemplate  any  further  action  by  the  Auditor,  what- 
ever the  result  of  the  Comptroller's  action  may  be,  after  the 
account  reaches  this  stage  in  the  accounting  process.  So  that, 
upon  receiving  the  examination  and  decision  of  the  Comp- 
troller, given  in  the  exercise  of  his  revisory  authority,  it  is 
to  be  deemed  finally  adjusted ;  and  in  case  a  balance  is  found 
and  admitted  by  him,  such  balance,  being  thus  ascertained 
and  determined  by  settlement  made  in  pursuance  of  the  stat- 
ute, forms  the  basis  of  a  warrant  or  requisition  for  payment. 
In  the  consideration  of  this  subject  I  have  not  overlooked 
the  first  clause  of  section  191  of  the  Revised  Statutes  (taken 
from  the  act  of  March  30,  1868,  chapter  30),  where  the 
expression  occurs,  *^  balances  which  may  from  time  to  time  be 
stated  by  the  Auditor  and  certified  to  the  heads  of  Depart- 
meuts  by  the  Comptroller,''  &c.  That  clause  is  simply  declar- 
atory of  the  effect  which  the  settlement  of  an  account  by  the 
accounting  ofiicers  of  the  Treasury  shall  have  upon  the  exec- 
utive brauch  of  the  Government,  subject  to  the  qualification 
contained  in  the  next  and  last  clause  of  the  section.  Its  pur- 
pose is  not  to  define  or  explain  the  duties  of  those  officers 
relative  to  the  settlement  itself.  Hence,  from  the  above 
Xihraseology,  it  is  not  to  be  inferred  that  Congress  meant 
thereby  to  intimate  that  all  balances  certified  by  the  Comp- 
troller to  the  heads  of  Departments  shall  have  been  in  the 
course  of  the  settlement  previously  stated  by  the  Auditor. 
This  would  imply  either  that  the  duty  of  the  Comptroller  is 
limited  to  mere  approval  or  disapproval  of  the  balance  as 
found  by  the  Auditor,  or  that  it  is  the  duty  of  the  Auditor, 
after  having  once  examined  and  transmitted  the  account  with 
the  result  of  his  action  to  the  Comptroller,  to  restate  it  in 
accordance  with  the  decision  of  the  latter,  should  that  decis- 
ion diJOTer  from  the  finding  of  the  former ;  neither  of  which 
propositions  seems  to  be  deducible  from,  or  in  harmony  with, 
the  provisions  hereinbefore  adverted  to,  wherein  the  duties 
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of  those  officers  are  expressly  set  forth.  Perhaps  in  a  ma- 
jority of  the  settlements  made  the  balances  which  are  certified 
by  the  Comptroller  will  also  be  found  to  have  been  previously 
stated  by  the  Auditor — a  circumstance  due  to  the  concurrence 
of  the  former  in  the  views  of  the  latter,  and  to  nothing  else; 
and  the  employment  of  the  phraseology  referred  to  may  be 
attributed  to  the  fact  that  what  seemed  to  be  the  common 
course  of  official  action  in  the  greater  number  of  cases 
wherein  balances  are  certified,  was  taken  to  be  the  common 
course  in  all  such  cases.  However,  if  the  language  employed 
is  suggestive  of  any  question,  it  would  seem  to  be  (not 
whether  all  balances  certified  to  by  the  Comptroller  mnst 
regularly  have  been  stated  by  the  Auditor,  but)  whether  the 
provision  in  which  such  language  appears  extends  to  any 
balances  except  those  which  the  Auditor  and  Comptroller 
have  concurred  in  finding;  as  to  which  I  may  observe  that 
the  design  of  Congress  was  manifestly  to  include  all  balances 
arising  upon  the  settlement  of  public  accounts,  which  it 
becomes  the  duty  of  the  Comptroller  to  certify  to  the  heads 
of  Departments. 

Recurring  again  to  the  first  question,  the  state  of  facts  on 
which  it  is  based  I  assume  to  be  as  follows :  The  Auditor, 
having  received  and  examined  an  account  against  the  Gov- 
ernment, rejects  it,  and  accordingly  declines  to  report  any 
balance  thereon,  but  transmits  it,  with  his  action,  to  the 
Comptroller  for  revision,  who,  after  examination,  decides  that 
there  is  a  balance  due  the  claimant.  Upon  this  the  point  is^ 
what  further  proceeding  should  now  be  had  by  either  or  both 
of  these  officers  in  order  to  a  proper  settlement  of  the  account! 

The  answer  I  give  is,  that  no  further  proceeding  by  either 
or  both  is  required  to  be  had.  The  reason  appears  in  what  I 
have  above  written ;  it  is,  that  when  an  account,  after  having 
been  acted  upon  by  the  Auditor,  receives  the  examination 
and  decision  of  the  Comptroller,  it  is  then  finally  adjusted ; 
it  has  passed  through  the  whole  of  the  accounting  process, 
and  nothing  more  remains  to  be  done  to  complete  the  settle- 
ment. Of  course  the  action  of  the  Auditor,  whatever  it  may 
be,  is  assumed  to  appear  in  due  form ;  and  so  with  regard  to 
the  action  of  the  Comptroller. 
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The  second  question  involves  an  inquiry  as  to  the  require- 
ments of  the  law  in  regard  to  the  certifying  of  balances  by 
the  Comptroller  to  the  heads  of  the  Departments.  The  law 
makes  it  his  duty  not  only  to  revise  "all  accounts  settled"  by 
the  Auditor,  but  to  "  certify  the  balances  arising  thereon  "  to 
the  head  of  the  Department  to  which  they  relate.  Here  it  is 
clear  that  the  accounts  whereon  the  Comptroller  is  authorized 
to  certify  balances  as  aforesaid  are  accounts  which  have  pre- 
viously been  passed  upon  by  the  Auditor,  and  none  other. 
And  I  think  the  head  of  a  Department,  to  whom  a  balance  is 
certified  by  the  Comptroller,  is  entitled  to  some  positive  evi- 
dence that  the  account  on  which  it  arises  has  undergone 
previous  action  by  the  Auditor.  This  might  appear  by  the 
certificate  of  the  Comptroller  being  attached  to  or  accom- 
panied by  the  formal  statement  of  the  Auditor,  or  by  an  ap- 
propriate recital  in  the  certificate  itself,  or  otherwise.  In  an- 
swer to  this  question,  then,  permit  me  to  say  that  where  the 
certificate  of  the  Comptroller  is  unaccompanied  by  the  Au- 
ditor's action,  or  does  not  affirmatively  show  that  the  account 
has  been  acted  iipon  by  the  latter,  a  case  is  presented  which 
would,  in  my  opinion,  justify  the  head  of  the  Department  in 
withholding  his  requisition  for  payment  of  the  balance  with- 
out further  knowledge  of  the  matter.  The  response  j\ist 
made  to  the  second  question  is  also  submitted  as  an  answer 
to  the  fourth. 

With  respect  to  the  third  question :  If  by  the  words  "  above- 
mentioned  certificate,"  used  in  this  question,  is  meant  a  cer- 
tificate that  "  wholly  ignores  the  action  of  the  Auditor," 
which  I  take  to  be  their  natural  import,  the  certificate  would 
remain,  after  the  decision  of  the  Comptroller  upon  the  facts, 
still  oi)en  to  the  objection  pointed  out  in  the  answer  to  the 
second  question. 

My  answer  to  the  remaining  question,  the  fifth,  sufficiently 
appears  in  what  has  been  already  said  in  connection  with 
the  first  and  second  questions,  where  1  have  considered,  not 
the  acts  of  March  3, 1S17,  and  March  30, 1868,  which  are  re- 
ferred to  in  the  fifth  question,  and  which  are  no  longer  in 
force,  but  the  sections  of  the  Revised  Statutes  embodying  the 
provisions  of  those  acts. 
10  p 
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In  order  to  make  tbem  somewhat  more  direct  and  explicity 
and  at  the  same  time  to  present  them  in  a  more  concise  shape, 
I  will  here  recapitulate  the  responses  which  I  return  to  the 
questions  submitted : 

1.  Jo  the  first  question  my  answer  is,  that  in  the  case  put 
no  other  formal  proceeding  need  to  be  pursued  than  that 
the  Comptroller  shall  certify  the  balance  which  he  finds  to  be 
due,  and  that  his  certificate  be  accompanied  with  authentic 
or  satisfactory  evidence  of  previous  action  by  the  Auditor  on 
the  same  subject. 

2.  To  the  second,  my  answer  is  in  the  negative,  on  the 
ground  that  previous  action  by  the  Auditor  upon  the  account 
must  be  shown  to  the  head  of  the  Department  before  he  can 
be  required  to  act. 

3.  To  the  third,  my  answer  is  in  the  negative,  on  the  same 
ground. 

4.  To  the  fourth,  my  answer  is  in  the  affirmative,  on  the 
same  ground. 

5.  To  the  fifth,  my  answer  is  that  the  statutes  do  not  re- 
quire that  "  the  statements  and  certificates  of  the  Auditor 
and  Comptroller  should  both  appear  upon  tlie  face  of  the  set- 
tlement certificate,"  if  by  the  latter  is  meant  the  paper  con- 
taining the  certificate  of  the  Comptroller.  That  action  has 
been  had  by  the  Auditor  upon  the  account  to  which  the  cer- 
tificate relates  must  be  shown  to  the  Secretary,  but  the  action 
of  the  Auditor  need  not  be  incorporated  in  the  certificate  of 
the  Comptroller  or  form  part  of  the  same  document.  In  this 
connection,  however,  I  may  add  that  the  practice  which  pre- 
vails in  the  oflftce  of  the  Fh'st  Comptroller  of  the  Treasury, 
and  which,  I  am  informed,  is  of  very  long  standing,  appears 
to  me  to  be  preferable. 

The  papers  which  accompanied  the  questions  propounded 
by  your  Department  are  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully, 

ALPHONSO  TAFT. 

Hon.  J.  D.  CA]JiERON, 

Secretury  of  War. 
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DRAWBACK  ON  FIREARMS. 

In  order  to  be  eutitled  to  drawback  ou  firearms,  under  sectioDS  3019  and 
3020,  Rev.  Stat.,  the  statute  does  not  require  that  they  shall  have  been 
made  entirely  of  imported  material,  excepting  only  their  stocks.  It  is 
sufficient  if  imported  matenal  has  been  used  in  their  manufacture  ex- 
ceeding in  value  one-half  of  the  value  of  the  whole  of  whatever  kinds 
of  material  have  been  so  used,  including  their  stocks,  the  latter  being 
made  of  wood  of  American  growth. 

DEPART3IENT  OF  JUSTICE, 

August  4,  1876. 

Sir  :  On  the  5tli  of  May  last  the  Secretary  of  the  Treasury 
addressed  a  coininuiiication  to  the  Attorney-General,  request- 
ing an  opinion  on  a  question  which  has  arisen  upon  a  claim 
for  drawback  made  by  the  Providence  (R.  I.)  Tool  Company, 
under  sections  3019  and  3020  of  the  Revised  Statutes,  on  cer- 
tain firearms  manufactured  and  entered  for  exportation  by 
that  company. 

The  statutory  provisions  referred  to  read  as  follows : 

*'Sbc.  3019.  There  shall  be  allowed  on  all  articles  wholly 
manufEkitnred  of  materials  imported,  on  which  duties  have 
been  paid  when  exported,  a  drawback  equal  in  amount  to  the 
duty  paid  on  such  materials,  and  no  more,  to  be  ascertained 
under  such  regulations  as  shall  be  prescribed  by  the  Secre- 
tary of  the  Treasuiy.  Ten  per  centum  on  the  amount  of  all 
drawback  so  allowed  shall,  however,  be  retained  for  the  use 
of  the  United  States  by  the  collectors  paying  such  drawbacks 
respectively. 

"Sec.  3020.  Where  firearms,  scales,  balances,  shovels, 
spades,  axes,  hatchets,  hammers,  plows,  cultivators,  mowing- 
machines,  and  reapers,  manufactured  with  stocks  or  handles 
made  of  wood  grown  in  the  IJnited  States,  are  exported  for 
benefit  of  drawback  under  the  preceding  section,  such  arti- 
cles shall  be  entitled  to  such  drawback  in  all  cases  when  the 
imported  material  exceeds  one-half  of  the  value  of  the  mate- 
rial used.'' 

It  would  seem,  from  the  communication  of  the  Secretary 
and  accompanying  papers,  that  the  stocks  and  some  of  the 
smaller  metallic  parts  of  the  arms  mentioned  are  made  of  do- 
mestic material,  but  that  the  remaining  parts,  comprising  the 
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barrels,  bayonets,  locks,  &c.,  are  made  of  imported  material. 
The  imported  material  used  in  the  jiianufaeture  of  the  arms, 
I  understand,  is  alleged  by  the  company  to  exceed  in  value 
the  domestic  material  so  used,  and  it  is  upon  the  former  that 
the  drawback  is  claimed. 

The  doubt  in  the  case  appears  to  be  whether  the  statute 
does  or  does  not  require  that  the  arms,  in  order  to  be  entitled 
to  drawback,  shall  have  been  manufactured  tcholly  of  im- 
ported material,  with  the  exception  of  the  stocks. 

The  solution  of  this  question  depends,  I  think,  entirely  upon 
the  interpretation  to  be  placed  upon  the  language  of  section 
3020,  declaring  that  **such  articles  (L  e.,  firearms  and  other 
articles  enumerated  therein  whose  stocks  or  handles  are  made 
of  wood  grown  in  the  United  States)  shall  be  entitled  to  such 
drawback  in  all  cases  2chen  the  imported  material  exceeds  one- 
half  of  the  value  of  the  material  used.'^  This  language  does  not 
appear  to  me  to  be  susceptible  of  an  interpretation  so  reatrict- 
i  ve  as  to  limit  its  application  to  those  cases  only  where  the 
stock  is  made  of  domestic  material  and  the  remaining  parts 
of  the  gun  are  all  made  of  imported  material.  The  words  de- 
scriptive of  the  cases  to  which  the  provision  extends  are 
"when  the  imported  material  exceeds  one-half  of  the  value  of 
the  material  used."  Here  the  requirement  on  this  head  man- 
ifestly is,  not  that  all  of  the  material  of  which  the  gun  is  man- 
ufactured, exclusive  of  the  stock,  shall  be  imported,  but  that 
the  value  of  the  imported  material  used  in  its  manufacture 
shall  exceed  one-half  of  the  value  of  all  the  material  so  used^ 
including  the  stock.  The  words  seem  to  admit  of  no  other 
coustniction.  Hence,  where  a  gun  is  made  of  materials  partly 
domestic  and  partly  imported,  of  the  ichole  of  which  materiala 
above  one-half  in  value  is  imported — the  stock  being  manu- 
factured of  wood  of  American  growth — it  would  seem  to  come 
clearly  within  both  the  letter  and  the  meaning  of  the  provis- 
ion adverted  to,  even  though  some  parts  of  the  gun,  besides 
its  stock,  are  of  domestic  material. 

My  opinion  is,  then,  that  the  statute  does  not  require  that 
the  firearms,  in  order  to  be  entitled  to  drawback,  shall  have 
been  made  entirely  of  imported  material,  excepting  only  their 
stocks ;  but  that  they  become  entitled  to  drawback  thereunder 
if  imported  material  has  been  used  in  their  manufacture  ex- 
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ceedin^  in  value  one-half  of  the  value  of  the  whole  of  what- 
ever kinds  of  material  have  been  so  used,  including  their 
stocks ;  which  lattei*,  however,  must  be  of  wood  of  the  growth 
of  the  United  States. 

The  papers  received  at  this  Department  with  the  communi- 
cation of  the  Secretary-  are  herewith  returned. 
Very  respectfiilly,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hoii-  Lot  M.  Morrill, 

Secretary  of  the  Treasury. 


WASHINGTON  MONUMENT. 

Provisions  of  the  act  of  August  2,  1876,  chap.  250,  eutitled  '*Au  act  provid- 
ing  for  the  completion  of  the  Washington  Monument/''  examined  and 
explained. 

The  act  contemplates  that  the  joint  commission,  by  the  use  of  the  sum 
appropriated  and  such  money  and  materials  as  may  be  collected  by  the 
Washington  National  Monument  Society,  shall  continue  the  construo- 
tion  of  the  monument  and  carry  it  forward  towards  completion,  not 
that  it -shall  be  completed  within  the  sum  appropriated;  and,  further- 
more, that  the  plan  adopted  and  partly  executed  by  the  society  shall 
be  followed  by  the  commission. 

The  entire  direction  and  supervision  of  the  work  are  intrustetl  to  the  joint 
commission. 

Depart^ient  OF  Justice, 

August  12,  1870, 

SiE :  Under  date  of  the  8th  instant,  the  Secretary  of  State 
incloses  to  me  a  copy  of  the  "  act  providing  for  the  completion 
of  the  Washington  Mounment,^'  and  also  a  letter  addressed  to 
you  by  the  secretary  of  the  Washington  National  Monument 
Society,  and  states  that  you  desire  me  to  examine  the  act  and 
advise  you  what  is  necessary  to  carry  it  into  eflPect,  and  what 
will  be  the  power  of  the  joint  commission  named  in  it. 

I  have  examined  the  subject,  and  have  the  honor  to  submit 
my  conclusions,  as  follows : 

First,  as  to  the  powers  conferred  upon  the  joint  commission : 

The  appropriation  made  by  theaot  is  "  to  continue  the  con- 
stniction  of  the  monument ;  ^  that  is,  to  take  up  its  construc- 
tion where  it  is  now  left  by  the  society,  and  carry  it  forward 
towards  completion. 

The  first  proviso  in  the  first  section  directs  that  before  the 
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expeodLtiire  of  any  portion  of  the  appropriation  the  society 
"  shall  transfer  and  convey  to  the  United  States  in  due  form 
all  the  property,  easements,  rights,  and  privileges,  whether 
in  possession  or  in  action  or  in  expectancy,  belonging  to  the 
said  corporation ;"  which  duty  the  societ}^  it  appears,  is  ready 
to  perform.  Upon  the  execution  and  delivery  of  a  deed  mak' 
ing  such  transfer  and  conveyance  to  the  United  States  the 
joint  commission  becomes  the  agent  of  the  United  States  in 
place  of  the  society. 

The  second  proviso,  that  nothing  in  the  act  "  shall  be  so 
construed  as  to  prohibit  said  society  from  continuing  its  organ- 
ization for  the  purx)ose  of  soliciting  and  collecting  money  and 
material  from  the  States,  associations,  and  the  people,  in  aid 
of  the  completion  of  the  monument,  and  acting  in  an  advisory 
and  co-operative  capacity  with  the  commission  *  •  • 
until  the  completion  and  dedication  of  the  same,*'  indicates 
that  Congress  considered  that  the  sum  appropriated  might 
not  be  sufficient  to  complete  the  work.  Otherwise  the  invita- 
tion thus  extended  to  the  society  would  be  superfluous.  And 
it  seems  to  be  a  necessary  inference  from  this  provision  allow- 
ing the  society  to  continue  its  organization  for  those  purposes, 
taken  in  connection  with  the  words  expressing  the  object  of 
the  appropriation  '*to  continue  the  construction  of  the  Wash- 
ington Monument,"  that  Congress  meant  to  authorize  the 
commission  to  proceed  as  far  as  possible  by  the  use  of  the  an- 
nual sums  appropriated  and  such  money  and  materials  as 
might  be  collected  by  the  society ;  that  is  to  say,  to  continue 
the  construction,  and  to  complete  it,  if  possible,  with  the  means 
so  provided.  The  act,  it  is  true,  is  entitled  "An  act  providing 
for  the  completion  of  the  Washington  Monument,"  but  its  pro- 
visions do  not  correspond  with  its  title ;  these  referring  only 
to  the  continuance  of  the  construction  of  the  monument,  and 
nowhere  declaring  that  it  shall  be  completed  within  the  sum 
appropriated. 

And  I  am  of  opinion  that  in  the  construction,  the  continu- 
ance of  which  is  thus  provided  for,  it  was  understood  and  in- 
tended that  the  plan  adopted  and  partly  executed  by  the 
society  must  be  followed  by  the  commission,  there  being  no- 
where  in  the  act,  either  in  terms  or  by  implication,  any  dis- 
cretion conferred  upon  the  commissioners  in  that  respect. 
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Second,  as  to  the  steps  necessary  to  carry  the  act  into 
effect. 

The  first  thing  to  be  done  is  that  required  of  the  society, 
viz :  the  execution  and  delivery  of  a  deed  making  the  trans- 
fer and  conveyance  described  in  the  first  proviso.  This  done, 
the  commission  will  be  authorized  to  expend  so  much  of  the 
appropriation  as  may  be  necessary  to  make  a  thorough  exami- 
nation of  the  foundation  of  the  monument  required  by  the 
second  section  of  the  act.  If  the  same  shall  be  found  insuffi- 
cient, nothing  further  is  to  be  done  until  after  further  action 
by  Congress. 

But  should  the  foundation  be  found  sufficient,  the  commis- 
sion will  proceed  with  the  construction,  and  with  reference  to 
this  the  terms  of  the  last  clause  of  the  first  section  are  to  be 
noticed :  "And  the  construction  of  said  monument  shall  be 
•  •  *  in  accordance  with  the  laws  regulating  contracts 
and. the  construction  of  public  buildings  by  the  Treasury 
Department 

This  direction  is  not  clearly  expressed,  and  in  one  particu- 
lar is  inaccurate.  By  the  words  "laws  regulating  contracts," 
of  course  those  provisions  of  the  Revised  Statutes  relating 
to  contracts  in  general  by  Departments  or  agents  of  the  Gov- 
ernment are  meant,  reference  to  which  is  subjoined.  (Sec- 
tions 3679,  3737,  3739,  3741,  3742,  3743.)  But  there  are  no 
provisions  in  the  statutes  regulating  the  construction  of  "  pub- 
lic buildings  by  the  Treasury  Department,"  apart  from  such 
as  relate  to  such  construction  by  anj"  other  Department.  Of 
these,  section  3733  provides  that  no  contract  for  the  erection 
of  any  public  building  or  for  any  public  imi)rovement  shal 
bind  the  Government  to  pay  more  than  the  amount  appro- 
priated for  the  specific  purpose.  Section  3734  relates  to 
"  new  buildings  for  the  use  of  the  United  States,'^  and  pro- 
vides that  before  the  commencement  of  such  buildings  "plans 
and  fiiil  estimates  therefor  shall  be  prepared  and  approved 
by  the  Secretary  of  the  Treasury,  the  Secretary  of  the  In- 
terior, and  the  Postmaster-General."  In  this  section  the  only 
provision  apx>licable  is  that  relating  to  estimates  of  cost  and 
keeping  the  cost  within  the  estimates.  The  plan,  as  before 
stated,  is  that  upon  which  the  monument  is  now  partly  con- 
structed, and  the  entire  direction  and  supervision  of  its 
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further  coustructiou  are  iutrusted  to  the  joint  commission 

named  in  the  act. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
The  President. 


DESERTION— LIMITATION  FOR  OFFENSE  OF. 

The  two  years^  limitation  provided  by  the  oue  hundred  and  third  Article 
of  War  is  applicable  to  the  offense  of  desertion. 

The  limitation  begins  to  run  from  the  commission  of  the  offense,  except- 
ing in  a  case  where,  by  reason  of  ''  u^anifest  impediment,"  the  accused 
is  not  amenable  to  justice  within  two  years  from  that  time.  In  such 
case  it  begins  to  run  from  the  removal  of  the  impediment. 

Desertion  is  a  continuhff/  offense — an  offense  which  may  endure  («.  €.,  be 
continually  committed)  from  day  to  day  after  the  period  of  its  comple- 
tion. But  the  continuing  commission  thereof  is  limited  by  the  obliga- 
tion to  serve  imposed  upon  the  deserter  by  his  engagement.  When 
that  obligation  ceases  to  exist,  the  commission  of  the  offense  necessarily 
terminates,  and  the  limitation  then  begins  to  run  in  cases  not  excepted. 

Enlistments  are  required  to  be  "  for  the  term  of  five  years."  By  his 
engagement  the  soldier  is  bound  for  a  specifio  tei^m  of  service,  the  last 
day  of  which  is  as  much  fixed  by  the  contract  as  the  first.  With  the 
last  day  of  the  term  his  engagement  expires,  and  with  the  expiration 
of  his  engagement  the  obligation  to  serve,  thereby  imposed,  is  at  an 
end.  This  results,  notwithstanding  there  has  been  an  infraction  of  the 
contract  by  desertion  or  otherwise,  unless  the  soldier,  before  the  term 
is  up,  consents  to  an  extension. 

The  provision  in  the  forty-eighth  article  of  war,  that  a  deserter  *' shall 
be  liable  to  serve  for  such  period  as  shall,  with  the  time  he  may  have 
served  previous  to  his  desertion,  amount  to  the  full  term  of  his  enlist- 
ment," is  a  penal  provision.  It  does  not,  by  its  own  force  simply,  work 
a  prolongation  of  the  term  originally  contracted.  It  operates  only 
after  a  conviction. 

Meld  accordingly,  in  case  of  desertion  by  an  enUsted  soldier,  that  (except- 
ing where  the  ofiender  has  previously  surrendered  himself  or  been 
apprehended,  or  where,  by  reason  of  manifest  impediment,  he  is  not 
amenable  to  justice)  the  limitation  begins  to  run  from  the  last  day  of 
the  term  for  which  he  enlisted. 

Absence  without  leave  is  not  per  ae  sufiiclent  to  prevent  the  limitation 
from  running. 

Department  of  Justice, 

September  1,  1876. 
Sir  :  I  have  examined  the  "  Notes  on  the  one  hundred  and 
third  article  of  war,"  prepared  by  the  Adjiitant-Gteneral  of 
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the  Army,  which  were  submitted  to  the  Attorney-General 
by  the  Secretary  of  War  under  cover  of  a  letter  dated  the 
14:th  of  October  last,  requesting  an  opinion  upon  the  ques- 
tions suggested  in  the  former  paper  relative  to  the  operation 
of  the  limitation  contained  in  the  above-mentioned  article 
with  respect  to  the  oft'ense  of  desertion. 

That  article  reads  thus :  "  No  person  shall  be  liable  to  be 
tried  and  punished  by  a  general  court-martial  for  any  offense 
which  appears  to  have  been  committed  more  than  two  years 
before  the  issuing  of  the  order  for  such  trial,  unless,  by  reason 
of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that 
period."    (Rev.  Stat.,  p.  239.) 

The  language  of  this  provision  is  almost  word  for  word  that 
of  the  eighty- eighth  article  of  war,  in  the  act  of  April  10, 
1806,  which  was  previously  in  force  (see  2  Stat.,  369) ;  and  it 
has  precisely  the  same  meaning  and  effect. 

The  questions  suggested  with  reference  to  the  article  above 
quoted  seem  to  be  (1)  whether  the  limitation  of  two  years 
therein  provided  applies  to  the  offense  of  desertion ;  if  so, 
then  (2)  when  does  the  limitation  begin  to  run  in  cases  of 
desertion;  and  (3)  whether  mere  absence  without  leave  by  a 
deserter  from  the  company,  detachment,  or  regiment  to  which 
he  belonged,  prior  to  his  capture  or  voluntary  surrender,  is 
alone  sufficient  to  place  him  within  the  exception  contained 
in  that  article,  and  so  prevent  the  limitation  from  running  in 
his  favor  during  such  absence. 

I.  On  examining  the  two  opinions  upon  cases  of  desertion 
which  have  emanated  from  this  Department  (see  13  Opin., 
462,  and  14  Opin.,  266),  and  which  are  cited  and  commented 
upon  in  the  "  notes,"  in  each  of  them  I  find  it  to  be  OBSiimed^ 
rather  than  professedly  or  formally  decided,  that  the  limita- 
tion in  the  eighty -eighth  article  of  war,  then  in  force — ^which, 
as  I  have  ali^eady  observed,  is  substantially  the  same  as  the 
one  hundred  and  third  article  of  war,  now  in  force — ^included 
the  offense  of  desertion.  In  the  earlier  opinion  the  point 
chiefly  (indeed,  as  it  would  seem,  solely),  considered  was, 
whether  the  last  clause  of  section  12  of  the  act  of  January  29^ 
1813  (2  Stat.,  796),  operated  to  repeal  the  eightyeighth  article 
of  war  as  to  the  offense  of  desertion — the  understanding  of 
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the  Department  being,  at  that  time,  that  the  article  itself  had 
always  been  treated  in  practice  as  applying  to  that  oflPense ; 
while  in  the  later  opinion  the  only  point  under  consideration 
was,  whether  the  accused,  upon  the  facts  presented,  came 
within  the  exception  contained  in  tbe  same  article,  so  as  to 
prevent  the  limitation  from  running  in  his  favor.  I  have, 
however,  given  the  subject  of  the  applicability  of  the  limita- 
tion in  qnestion  to  desertion  careful  examination,  and  the 
conclusion  at  which  I  arrive  is  that  it  applies  as  well  to  that 
offense  as  to  any  other  cognizable  by  a  general  court-martial. 

Before  the  act  of  April  10,  1806,  our  military  code  was 
made  up  almost  entirely'  of  the  rules  and  articles  for .  the 
government  of  the  troops  which  had  been  established  prior 
to  the  adoption  of  the  Constitution,  and  were  continued  in 
force  thereunder  by  statutory  provision.  Those  rules  and 
articles  had  been  enacted  by  the  Continental  Congress  and  the 
Congress  of  the  Confederation  during,  and  shortly  after,  the 
revolutionary  war.  They  were  mainly  taken  from  the  English 
mutiny  act  and  articles  of  war  existing  at  that  period,  and 
adapted  to  our  service.  But  they  do  not  appear  to  have  con- 
tained any  provision  fixing  a  limitation  for  the  trial  and  pun- 
ishment by  court-martial  of  military  offenses.  The  first  pro- 
vision of  this  kind  known  to  our  military  code  is  found  in  the 
articles  of  war  established  by  the  act  of  1806,  which  super- 
seded the  rules  and  articles  previously  in  force,  of  which  men- 
tion has  just  been  made.  I  refer  to  the  limitation  provided 
in  the  eighty-eighth  article  of  war,  contained  in  that  act; 
and  as  this  article  corresponds  in  terms  with,  and  was  un- 
doubtedly copied  from,  a  similar  provision  in  the  English 
mutiny  act,  then  and  still  in  force,  we  are  naturally  led  to  in- 
quire how  the  latter  has  been  understood  in  the  British 
service. 

From  the  time  of  the  enactment  of  the  first  mutiny  act  by 
Parliament,  in  1689,  down  to  1760,  no  limitation  for  military 
offenses  existed  in  the  British  military  code.  Limitation  was 
first  introduced  therein  by  the  mutiny  act  of  1  George  III, 
chap.  6,  sec.  78,  which  provided:  *'That  no  person  shall  be 
liable  to  be  tried  or  punished  for  any  ofifense  against  any  of 
the  said  acts  (referring  to  former  mutiny  acts  and  to  the  one 
then  being  enacted)  unless  such  offense  shall  have  been  com- 
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mitted  within  three  years ;  except  only  for  the  offense  of  de- 
sertion." This  provision  was  re-enacted  in  each  succeeding 
mutiny  act  down  to  1800  or  1801,  when  the  clause  expressly 
excepting  desertion  from  the  benefit  of  the  limitation  was 
omitted,  and  the  rest  was  recast,  and,  with  some  additional  mat- 
ter introducetl  therein,  formed  into  the  following  more  elaborate 
provision,  which,  so  far  as  I  am  able  to  discover,  first  appears 
in  the  act  of  41  George  III,  chap.  11,  sec.  88,  passed  March  24, 
1801 :  "  That  no  person  shall  be  liable  to  be  tried  and  pun- 
ished for  any  offense  against  any  of  the  said  acts  or  articles  of 
war  which  shall  appear  to  have  been  committed  more  than 
three  years  before  the  issuing  of  the  commission  or  warrant 
for  such  trial;  unless  the  i)erson  accused,  by  reason  of  his 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, shall  not  have  been  amenable  to  justice  within  that 
period;  in  which  case,  such  person  shall  be  liable  to  be  tried 
at  any  time  not  exceeding  two  years  after  the  impediment 
shall  have  ceased." 

An  English  writer  on  military  law,  who  is  regarded  as  re- 
spectable authority,  remarks  that  the  offense  of  desertion, 
prior  to  1800,  was  excepted  from  the  limitation  for  the  trial 
and  punishment  of  military  offenses  by  court-martial  in  the 
British  service ;  the  remark  clearly  implying  that  since  1800 
it  has  been  otherwise,  and  that  the  limitation  has  from  that 
period  extended  to  that  offense  (see  Hough's  Improved  Articles 
of  War,  edition  of  1836,  p.  114,  note  4),  But  other  English 
writers  on  the  same  subject  whose  works  I  have  consulted 
are  silent  on  the  point  whether  the  later  of 'the  two  pro- 
visions last  above  quoted  applies  to  desertion,  and  I  find 
nothing  elsewhere  in  relation  thereto.  Yet  I  incline  to  the 
view  that  this  arises  from  the  absence  of  any  doubt  having 
been  entertained  that  such  later  provision,  which  has  subse- 
quently appeared  in  the  mutiny  act,  year  after  year,  down  to 
the  present  time,  is  applicable  to  that  offense.  And  I  think 
that  the  provision  is  susceptible  of  no  other  construction. 

Clearly  it  was  the  understanding  of  Parliament  that  the 
offense  of  desertion  would  come  within  the  limitation  provided 
by  the  first  enactment  (act  of  1  George  III,  chap.  6,  sec.  72) 
but  for  the  exception  excluding  it  therefrom.  But  the  limita- 
tion provided  by  the  second  enactment  (act  of  41  George  III, 


156  HON.    ALPHONSO   TAFT 

D«sertfoi~IilMltatl«i  for  Offease  of. 

chap.  11,  sec.  88)  is. in  terms  not  less  general  and  comprehen- 
sive ;  and  the  omission  of  the  exception  just  adverted  to  may 
well  be  taken  to  signify  that  the  offense  of  desertion  was  in- 
tended to  be  included  thereby.  The  clause  in  this  last  enact- 
ment, viz,  "unless  the  person  accused,  by  reason  of  his  hav- 
ing absented  himself,  or  of  some  other  manifest  imi>ediment, 
shall  not  have  been  amenable  to  justice/'  &c.,  embraces  per- 
sons accused  of  any  offense  to  which  the  limitation  extends, 
and  can  have  no  special  application  to  deserters.* 

The  language  of  the  eighty-eighth  article  of  war  is  nearly 
the  same  as  that  of  section  88  of  the  41  George  III,  chap.  11, 
down  to  the  end  of  the  clause  just  quoted. 

It  is  fair  to  presume  that  when  the  former  was  adopted  the 
history  of  the  legislation  from  which  it  was  taken  was  familiar 
to  Congress,  and  that  the  provision  was  intended  by  that  body 
to  have  a  similar  scope  and  effect  to  what  the  corresponding 
English  provision  i)ossessed.  That  the  latter  extended  to 
desertion,  I  do  not  regard  as  at  all  doubtful. 

At  this  point  I  may  remark  that  in  the  opinion  heretofore 
given  by  this  Department,  to  which  reference  is  al)ove  made 
(see  13  Opin.,  462),  upon  the  point  whether  the  last  clause  of 
section  12  of  the  act  of  January  29,  1813,  had  the  effect  to  do 
away  with  the  limitation  imposed  by  the  eighty -eighth  article 
of  war,  so  far  as  the  offense  of  desertion  is  concerned,  I  fully 
concur.  There  is  no  inconsistency  between  the  two  provis- 
ions; they  are  capable  of  standing  together;  and,  what  is 
more,  they  now  actually  stand  together  in  the  later  legisla- 

w 

*NoTE. — ^Tbe  law  of  the  British  service,  in  regard  to  limitation  for  mil- 
itary offenses,  has  recently  undergone  modification.  By  the  army  discip- 
line and  regulation  act  of  1879  (42  and  43  Vict.,  chap.  33)  it  is  provided, 
in  section  154:  "A  person  shall  not,  in  pursuance  of  this  act,  be  tried  or 
punished  for  any  offense  triable  by  court-martial  committed  more  than 
three  years  before  the  date  at  which  his  trial  begins,  except  in  the  case, 
of  the  oflense  of  mutiny,  desertion,  or  fraudulent  enlistment ;  but  this 
section  shall  not  affect  the  jurisdiction  of  a  civil  court  in  the  case  of  any 
(tffense  triable  by  such  court,  as  well  as  by  court-martial ;  and  where  a 
soldier  has  served  continuously  in  an  exemplary  manner  for  not  less  than 
three  years  in  any  corps  of  Her  Majesty's  regular  forces,  he  shall  not  be 
tried  for  any  such  offense  of  desertion  (other  than  desertion  on  active 
service),  or  of  fraudulent  enlistment,  as  was  committed  before  the  com- 
mencement of  such  three  years,"  &c. 
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tion  (see  the  forty-eighth  and  oue  hundred  and  third  of  the 
present  Articles  of  War,  Rev,  Stat.,  sec.  1342.) 

In  the  "notes"  before  me  it  appears  to  be  acknowledged 
that  the  limitation  provided  by  the  one  hundred  and  third 
(formerly  eighty-eighth)  article  of  war  extends  to  the  offense 
of  desertion ;  but  the  view  taken  is  that  the  provision  does  not 
run  until  after  the  deserter  comes  within  the  control  of  the 
Government,  or  until  after  his  apprehension  or  surrender  (see 
p.  3,  near  the  top,  and  also  the  foot  of  p.  6);  and  what  is 
there  discussed  would  seem  to  be  directed  not  so  much  to  the 
question  whether  the  limitation  applies  to  that  offense  as  to 
the  question  when  its  running  in  favor  of  the  offender  com- 
mences. Without  pursuing  the  former  of  these  subjects  fur- 
ther, I  will  proceed  to  examine — 

II.  Next,  as  to  the  time  when  the  limitation  begins  to  run 
in  cases  of  desertion.  By  the  one  hundred  and  third  article 
of  war,  quoted  above,  the  limitation  therein  provided  runs 
firom  the  commission  of  the  offense,  except  in  a  case  where, 
by  reason  of  some  "  manifest  impediment,"  the  accused  is  not 
amenable  to  justice  within  the  period  of  the  limitation ;  that 
is  to  say,  within  two  years  from  the  commission  of  the  ofiense. 
In  such  a  case,  though  the  article  does  not  in  express  terms 
so  declare,  yet  it  was  doubtless  intended  by  the  legislature 
that  a  like  limitation  should  run  from  the  cessation  or  removal 
of  the  impediment.  Hence,  there  are  two  points  of  time,  from 
one  or  other  of  which,  according  to  the  circumstances  of  each 
case,  the  limitation  may  begin  to  run,  viz,  the  day  of  the  com- 
mission of  the  offense  and  the  day  of  the  removal  of  the  im- 
pediment. However,  only  the  former  of  these  need  be  con- 
sidered here. 

It  is  claimed  in  the  "  notes  "  that  desertion  is  a  coiitinuing 
offense,  and  that  the  limitation  does  not  begin  to  run  until 
the  criminal  act  ceases. 

In  this  view  of  the  nature  of  that  offense,  and  of  the  period 
firom  which,  with  respect  thereto,  the  limitation  commences  to 
run,  I  fully  concur.  But  it  is  also  claimed  that  the  criminal 
act  does  not  cease  iintil  the  deserter  is  apprehended  or  sur^ 
renders  himself  up,  whensoever  this  may  ^e.  On  that  x)oint, 
the  cessation  of  the  offense,  I  entertain  a  different  view, 
which  wUl  be  stated  presently. 
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A  continuiDg  offense  is  one  which  endures  after  the  period 
of  its  consummation.  (See  1  Whart.  Crim.  Law,  7th  ed.,  sec. 
449a.)  A^  familiar  instance  of  such  an  offense  is  a  public 
nuisance  whilst  unabated.  In  regard  to  offenses  of  that 
nature,  the  same  rule  wouhl  seem  to  apply  in  computing  the 
time  allowed  for  commencing  a  criminal  prosecution  which 
applies  in  cases  of  continuing  acts,  such  as  trespass  or  im- 
prisonment, for  which  civil  actions  may  be  brought.  As,  in 
the  latter,  the  time  allowed  for  bringing  the  action  is  to  be 
computed  from  the  day  of  the  termination  of  the  act  (see  Max- 
well on  Statutes,  312),  so,  in  the  former,  the  time  allowed  for 
commencing  the  prosecution  is  to  be  computed  from  the  day 
of  the  termination  of  the  offense,  •or,  in  other  words,  the  day 
on  which  its  commission  ended.    (1  Whart.  Crim.  Law,  supra.) 

Desertion  may,  in  general,  be  defined  to  be  the  willful 
abandonment  of  the  military  service  by  a  soldier  or  officer 
duly  enlisted  or  in  the  pay  of  the  Government  (see  forty- 
seventh  article  of  war,  Eev.  Stat.)  without  leave  and  tcithout 
an  intention  to  return.  The  offense  is  complete  at  the  time  of 
the  quitting  the  service ;  yet,  as  already  intimated,  it  is  con- 
tinuing in  its  nature,  And  may  endure  after  the  period  of  com- 
pletion. This  feature  of  the  offense,  that  of  being  eontinuousj 
is  recognizcjd  in  the  military  jurisprudence  of  other  countries. 
In  that  of  Great  Britain,  its  recognition  is  manifested  in 
various  ways ;  as,  for  instance,  in  the  one  hundred  and  sev- 
enty-second of  the  British  articles  of  war  of  the  year  1872, 
which  declares  forfeit^  the  pay  and  service  of  a  convicted 
deserter  for  the  "  day  or  days  during  which  he  was  in  a  st^te 
of  desertion^^ ;  and  also  in  the  fonn  of  charge,  approved  by 
modem  authority  on  British  military  law,  against  a  deserter 
who  has  re-enlisted  in  another  corps,  viz,  "having  whilst  in 
a  state  of  desertion  from  the  ♦  •  •  enlisted  into  the,"  &c. 
(See  Clodes's  Military  Law,  pp.  277  and  311.)  The  phrase 
"state  of  desertion,"  as  here  used,  signifies  a  condition  of 
persistence  in  that  offense,  and  presupposes  a  possible  con- 
tinuation from  day  to  day  of  the  same  offense  originating  in 
the  same  criminal  act.  In  the  military  jurisprudence  of 
France  it  is  even  more  distinctly  acknowledged.  There 
desertion  is  in  direct  terms  declared  to  be  a  ^^delit  successif^ 
an  offense  which  is  renewed  each  moment  and  day  the  delin- 
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quency  lasts.  (See  Guide  des  Tribimaux  Militaires,  par  De 
Chillier,  ed.  of  1853,  vol.  1,  p.  33;  ibid,j  vol.  3,  p.  236;  Ooin- 
mentaire  sur  le  Code  de  Justice  Militaire,  par  Foucher,  ed.  of 
1858,  p.  555  et  seq.)  In  German  jurisprudence,  the  continuous 
nature  of  the  offense  is  likewise  recognized,  as  is  apparent 
from  the  doctrine  i)revailing  there  in  regard  to  the  time  at 
which  the  limitation  in  favor  of  the  deserter  begins  to  run. 
(See  below  the  extract  quoted  from  Holtzendorff's  Rechtslex- 
ikon.)  And  I  may  add  that  the  twenty-first  section  of  the 
act  of  Congress  of  March  3, 1865,  chap.  79,  imposing  addi- 
tional penalties  for  desertion,  as  the  provision  is  interpreted 
in  the  case  of  Huber  r.  Reiley  (53  Pa.  St.,  112),  seems  to  pro- 
ceed on  the  same  idea  as  to  the  nature  of  that  offense. 

The  offense  of  desertion  being,  then,  one  that  may  continue 
from  day  to  day,  and  the  limitation  of  prosecutions  therefor 
dating  from  the  day  of  its  cessation,  it  is  important  to  deter- 
mine when  the  offense  ends. 

It  appears  to  me  that  the  continuing  quality  of  the  offense, 
so  to  speak,  is  altogether  dependent  upon  the  particular  rela- 
tion subsisting  at  the  time  between  the  offender  and  the  Gov- 
ernment, which,  in  the  case  of  an  enlisted  soldier,  springs 
wholly  out  of  his  contract  of  enlistment.  For  it  is  only  in 
view  of  the  fact  that  the  obligation  to  serve,  imposed  by  his 
engagement,  remains  in  full  vigor  after  the  desertion  takes 
place,  and  that  persistence  in  the  latter  is  a  coptinual  viola- 
tion of  that  obligation,  that  the  offense  can  prdperly  be  said 
to  be  continuous.  Hence,  when  the  obligation  ceases  to  exist, 
the  offense  necessarily  terminates. 

This  would  seem  to  be  an  established  principle  in  the  mili- 
tary jurisprudence  of  Germany.  Thus,  in  Holtzendorff's 
Bechtslexikon,  title  Desertion,  it  is  observed :  "  The  offense 
of  desertion  is  complete  at  the  period  of  the  soldier's  flight; 
yet  the  limitation  (verjiihrung)  of  prosecutions  on  account  of 
desertion  begins  to  run  only  from  the  day  on  which  the  de- 
serter would  have  fulfilled  his  obligation  to  serve  had  he  not 
deserted."  There,  as  here,  it  is  a  general  rule  of  law  that  with 
continaoas  offenses  the  limitation  begins  with  the  ceasing  of 
the  criminal  act.  (See  Bemer's  Lehrbnch  der  Strafrechts,  p. 
301,  cited  in  Whart.  on  Crim.  Law,  sec.  449,  a ;  also  MarezoU's 
Criminalrecht,  2d  ed.,  p.  208.)    So  that,  from  the  observation 
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just  quoted,  it  may  fairly  be  inferred,  not  only  that  desertion 
is  regarded  there  as  a  continuing  offense,  but  that  the  offense 
itsetf  is  considered  to  cease  on  the  expiration  of  the  term  for 
which  the  deserter  was  originally  required  to  serve. 

In  France,  prior  to  the  year  1857,  the  prevailing  doctrine 
was,  that  in  desertion  the  limitation  (prescription)  runs  only 
from  the  time  of  the  surrender  or  arrest  of  the  deserter.  Yet 
this  doctrine  appears. to  haA'e  rested  solely  upon  the  ground 
that  as  the  ^^jugement  par  contumace^^  or  proceeding  against 
the  offender  while  at  large  (allowable  there,  as  a  general  thing, 
in  Other  crimes),  was  expressly  forbidden  in  cases  of  desertion, 
this  offense  tl^srehy  became  imprescriptible  up  to  the  time 
mentioned,  on  the  principle  that  prescription  cannot  run 
against  those  who  are  unable  to  act.  (See  a  decision  of  the  Cour 
de  Cassation,  dated  February  7, 1840,  which  is  quoted  in  the 
Guide  des  Tribunaux  Militaires,  par  De  Ch^nier,  vol.  1,  pp. 
34,  35.)  It  Avas  proposed  to  modify  this  rule,  and,  on  the  idea 
that  the  offense  continued  only  so  long  as  the  service  was  due, 
to  date  the  prescription  from  the  day  of  the  expiration  of  the 
term  of  service  which  the  deserter  owed  at  the  time  of  his  de- 
parture. The  rule  underwent  modification,  but  not  in  accord- 
ance with  the  principle  thus  suggested.  By  a  provision  of  the 
military  code,  promulgated  in  that  year  (1857),  the  limitation 
was  made  to  commence  uniformly  from  the  day  when  the 
deserter  attained  the  age  of  forty-seven,  whether  his  term  of 
service  would  then  have  been  completed  or  not.  (Commen- 
taire  sur  le  Code  de  Justice  Militaire,  par  Foucher,  pp.  556-7.) 
However,  in  both  the  earlier  and  the  later  law  of  France  touch- 
ing the  offense  of  desertion,  the  time  when  the  li^litation  com- 
menced  was  not  controlled  by  the  cessation  of  the  criminal  act^ 
but  by  other  considerations  entirely ;  and  so  nothing  can  be 
drawn  therefrom  of  any  special  importance  relative  to  the 
particular  branch  of  the  subject  now  in  hand. 

In  England,  at  what  period  the  "state  of  desertion'^  ends 
and  the  limitation  begins — in  other  worcjs,  when  the  continued 
perpetration  of  the  crime  is  deemed  to  cease — ^the  means  of  in- 
formation at  my  command  do  not  enable  me  to  say.  Formerly^ 
when  the  period  of  enlistment  in  the  British  army  was  unlim« 
ited,  the  obligation  to  serve  continued  until  the  soldier  was^ 
regularly  discharged;  and  it  maybe  that,  as  a  consequence  of 
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this,  the  limitation  incase  of  desertion  ran  only  from  the  time 
of  the  surrender  or  arrest  of  the  deserter.  And  here,  perhaps, 
originated  the  maxim,  "  Once  a  deserter,  always  a  deserter,^' 
until  apprehended,  &c.,  which  is  stated  in  the  "notes"  to  have 
prevailed  in  our  own  army  circles  from  the  foundation  of  the 
Government,  and  may  have  been  derived  from  the  British  serv- 
ice— a  maxim  that  might  well  hold  good  where  the  engage- 
ment is  for  life,  but  be  inapplicable  in  the  case  of  a  limited  en- 
gagement. At  the  present  time  enlistments  in  the  British 
army  are  for  a  limited  period,  and  with  respect  to  these  en- 
listments it  is  remarked,  in  a  recent  work  on  British  military 
law,  that "  effluxion  of  .time  terminates  the  contract."  (Clodes's 
Military  Law,  p.  236,  note  4.)  Still,  in  view  of  the  sixth  and 
seventh  sections  of  the  English  army  enlistment  act  of  1867, 
it  is  probable  that  the  condition  of  a  deserter  in  regard  to  lia- 
bility to  trial  remains  substantially  the  same  as  it  formerly 
was  when  his  engagement  was  unlimited.* 

Enlistments  in  our  service  are  required  to  be  "for  the  term 
of  five  years."  (Rev.  Stat.,  sec.  1119.)  By  his  contract  of 
enlistment  the  soldier  engages  to  serve  in  the  Army  fur  five 
years  from  the  day  •  on  which  he  enlists,  unless  sooner  dis- 
charged by  proper  authority.  This  engagement  binds  the 
soldier  for  a  specific  term  of  service,  beginning  at  a  certain 
time  and  running  thence  continuously  day  after  day  until  the 
end  is  reached,  the  last  day  of  the  term  being  as  much  fixed 
by  the  contract  as  the  first.  Consequently,  unless  there  ex- 
ists some  law  when  the  contract  is  entered  into  providing  for 
a  contingent  prolongation  of  the  tenn  beyond  the  period  fixed 
by  the  latter,  and  the  contingency  happens  within  the  term 
(see  for  instances  of  such  a  provision  sections  4  and  7  of  the 
British  enlistment  act  of  1867),  or  unless  the  soldier  before 
the  term  is  up  consents  to  an  extension  thereof,  with  the  last 
day  of  the  term  his  engagement  necessarily  expires,  and  with 


•  Note. — By  the  more  recent  act  of  42  and  43  Vict.,  chap.  33,  sec.  154  (see 
KoTS,  sapra,  p.  156),  a  soldier  who  has  served  continuously  in  an  exem- 
pjaiy  manner  for  not  less  than  three  years  in  the  British  army  is  not  lia- 
ble to  trial  for  desertion  (except  desertion  on  active  service)  where  the 
offense  was  committed  before  the  commencement  of  such  three  years. 
Other  than  this,  there  appears  to  he  no  limitation  in  favor  of  a  deserter  in 
the  present  military  code  of  Great  Britain. 

IIP 
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the  expiitition  of  his  eugageiuent  the  obligation  to  serve 
thereby  imposed  is  also  at  an  end.  And  this  would  seem  to 
result  as  well  where  there  has  been  an  mfraction  of  the  con- 
tract by  desertion  or  otherwise  as  where  it  is  fully  performed. 

That  the  term  of  enlistment  expires  with  the  last  day 
thereof,  as  fixed  by  the  contract,  even  though  the  soldier  may 
have  in  the  mean  time  deserted  the  serxice,  is  plainly  recog- 
jiized  by  section  17  of  the  act  of  May  30, 179C,  section  18. of 
the  act  of  March  16, 1802,  section  16  of  the  act  of  January  11, 
1812,  section  12  of  the  act  of  January  29, 1813,  and  also  by 
the  forty-eighth  article  of  war,  in  each  of  which  it  is  pro- 
vided that  a  soldier  who  deserts  the  service  shall  be  tried 
and  punished,  "although  the  term  of  his  enlistment  may  have 
<elapged  previous  to  his  being  apprehended  and  tried," 

l!he  sections  just  cited  likewise  pro\ide  that  a  deserter 
shall,  "in  addition  to  the  penalties  mentioned  in  the  Bules  and 
Articles  of  War,  be  liable  to  serve  for  and  during  such  a  period 
as  shall,  with  the  time  he  may  have  served  previous  to  his 
desertion,  amount  to  the  full  term  of  his  enlistment,"  and  the 
same  provision  is  embodied  in  the  article  of  war  above  cited 
(article  48),  with  the  exception  of  the  words  "  in  addition  to 
the  penalties  mentioned  in  the  Rules  and  Articles  of  War." 
This  provision,  however,  is  to  be  construed  along  with  the 
other  penal  provisions  relating  to  the  oit'ense  of  desertion,  all 
of  which  contemplate  a  trial  and  conviction  before  the  inflic- 
tion of  the  penalty.  It  does  not  of  itself  operate  to  extend 
the  term  of  service  originally  contracted,  so  as  to  continue  the 
offense  coiTCspondingly,  and  thus  postpone  the  time  when  the 
limitation  begins.  It  comes  into  play  only  after  a  conviction ; 
which  may  never  take  place,  inasmuch  as,  before  the  order  for 
the  trial  has  issued,  the  full  period  of  the  limitation  may  have 
already  run  and  barred  the  prosecution.  That  provision  is 
the  only  one  falling  under  my  notice  which  imposes  a  liability 
upon  the  deserter  to  perform  service  beyond  the  term  of  his 
enlistment;  and  enough  has  been  said  to  show  that  it  does 
not,  by  its  own  force  simply,  prolong  the  term  of  service  orig- 
inally contracted,  or,  what  is  the  same  thing,  prevent  the  ter- 
mination of  the  soldier's  engagement  at  the  time  originally 
fixed. 

Thus  it  seems  that  in  our  military  service  the  contract  of 
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enlistment  must  in  all  cases,  even  in  that  of  desertion,  be 
regarded  as  having  expired  when  the  last  day  of  the  term  of 
enlistment  therein  fixed  has  elapsed.  And  since  the  obliga- 
tion to  serve  depends  on  the  contract,  and  necessarily  ceases 
therewith,  the  offense  of  desertion,  on  grounds  already  set 
forth,  must  be  deemed  to  terminate  at  the  same  time.  In 
short,  that  offense  may  be  ^iewed  as  continuing  up  to  the  end 
of  the  term  of  his  engagement,  but  not  beyond. 

It  follows  that  the  limitation  begins  to  run,  in  case  of 
desertion  by  an  enlisted  soldier  (unless  the  offender  has  pre- 
viously surrendered  himself  or  been  apprehended,  or  unless, 
by  reason  of  some  manifest  impediment,  he  is  not  then  ame- 
nable to  justice)  from  the  last  day  of  the  term  for  which  he 
enlisted.  But  in  case  of  desertion  by  a  commissioned  officer, 
whose  engagement  is  an  unlimited  one,  it  is  otherwise ;  here, 
according  to  the  principle  above  laid  down,  the  limitation  be- 
gins to  run  only  from  the  date  of  apprehension  or  surrender. 

in.  The  remaining  subject  for  consideration  relates  to  the 
esfc^tion  contained  in  the  act  of  limitation,  which  withdraws 
from  the  operation  of  the  general  provision,  limiting  the  x>eriod 
of  liability  to  trial  to  two  years  from  the  commission  of  the 
offense,  those  cases  wherein  the  accused,  by  reason  of  some 
^^ manifest  impediment,"  is  not  amenable  to  justice  within  that 
period ;  and  the  point  is,  whether  mm'e  absence  without  leave 
is  sufficient  to  bring  a  deserter  within  that  exception. 

The  language  of  the  exception  is,  ^^  unless,  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice,"  &c.  Ab- 
sence, then,  in  order  to  bring  the  accused  therein,  must  be  such 
as  to  render  him  7iot  amenable  to  justice. 

The  general  signification  of  the  word  "amenable,"  in  its 
modem  sense  as  a  law  term,  is  "responsible,  subject  to  an- 
swer in  a  court  of  justice,  liable  to  punishment"  (see  Bouvier's 
Law  Dictionary,  sub  voce  ;  also  the  law  dictionaries  of  Jacobs, 
Tomlins,  BurriU,  and  Wharton).  As  used  in  the  above  pro< 
vision,  it  would  seem  to  mean :  within  the  reach  and  power  of 
the  military  authorities  to  bring  to  trial  before  a  court-mar- 
tial, ♦.  c,  in  a  situation  where  the  responsibility  or  liability  to 
answer  for  the  offense  can  be  made  effective,  or,  as  Attorney- 
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General  Black  appears  to  have  regarded  it,  within  the  juris- 
diction of  a  court-martial.  (See  9  Opin.,  182,  middle  of  page.) 
Unquestionably,  absence  in  a  foreign  land  would  place  the 
accused  beyond  such  jurisdiction,  and  thus  make  him  not  ame- 
nable; so,  it  has  been  thought,  would  absence  within  the  limits 
of  this  country,  if  he  were  where  the  military  authorities,  by 
reasonable  diligence,  could  not  discover  him,  (See  14  Opin., 
267.)  It  would  be  difficult,  perhaps  impossible,  to  lay  down 
any  general  rule  whereby  to  determine  in  all  cases  under 
what  facts  and  circumstances  the  accused  may  be  deemed  to 
be  beyond  the  reach  and  power  of  the  military  authorities  to 
bring  him  to  trial,  or  beyond  the  jurisdiction  of  a  court-mar- 
tial. This  is  a  matter  which  must  ne«ds  be  left,  in  each  caae^ 
to  the  judgment  of  the  court  itself  upon  the  particular  facta 
and  circumstances  appearing  therein,  subject  to  revision  by 
the  proper  authorities. 

A  deserter,  while  at  large,  is  in  a  state  of  absence  without 
leave.  But,  according  to  the  above  view,  this  absence  does 
not  per  se  render  him  not  amenable.  If  he  be  not  at  the  same 
time  beyond  the  reach  and  power  of  the  military  authorities, 
or  beyond  the  jurisdiction  of  a  coiurt-martial,  he  would  still 
be  amenable.  Thus,  where  a  deserter  from  one  regiment 
re-enlisted  in  another  regiment  under  an  alias  in  about  a  year 
after  the  desertion :  although  subsequent  to  the  re-enUstmefU 
and  while  with  the  Armv  he  continued  to  be  absent  without 
leave  £rom  the  former  regiment  just  the  same  as  prior  thereto, 
yet  as  he  was  then  where  he  might  have  been  arrested  and 
tried  any  day,  it  was  considered  by  this  Department  tliat  he 
was  ^^ amenable''  at  that  time,  and  consequently  did  not  come 
within  the  exception  of  the  statute.  ( See  Harris's  case,  14  Opin., 
265.)  Other  cases  may  easily  be  imagined  wherein  a  deserter, 
continuing  all  the  time  in  a  state  of  absence  without  leave, 
would  nevertheless  be  amenable  to  justice  during  the  same 
time,  for  the  like  reason  that  he  was  where  he  might  have 
been  arrested  and  tried  any  day  by  reasonable  diligence  on 
the  part  of  the  military  authorities.  But  the  above  actual 
case  is  enough  to  show  that  something  more  than  the  mere 
absence  itself  is  required  to  take  away  from  the  accused  the 
benefit  of  the  limitation. 
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My  opinion  is  that  absence  without  leave  is  notj  per  «e,  suf- 
ficient to  place  a  deserter  within  the  exception  mentioned. 
Very  respectfully,  your  obedient  servant, 

ALPHOySO  TAFT. 
Hon.  J.  D.  Cameron, 

Secretary  of  ^Var. 


CIVIL  ENGINEERS  IN  THE  NAVAL  SERVICE. 

Civil  englDeers,  appointed  under  section  1413  Rev.  Stat.,  are  officers  of  the 
Navy  witliin  the  meaning  of  articles  36  and  37  of  section  1624  Rev.  Stat. 

Department  of  Justice, 

September  6, 1876. 

Sib  :  Yours  of  the  23d  ultimo,  addressed  to  the  Attorney- 
General,  refers  to  his  communication  (to  yourself)  of  the  19th 
uitimoy  and  asks,  further,  if  civil  engineers  appointed  under 
section  1413  of  the  Revised  Statutes  are  officers  of  the  Havy^ 
especially  within  articles  36  and  37  of  section  1624  of  the  same 
book. 

Upon  consideration  I  answer  that  question  in  the  affirmative. 

Such  engineers  are  commissioned  by  the  President  after  an 
appointment  by  him  with  the  consent  of  the  Senate ;  they 
receive  pay  which  compares  very  well  with  that  allowed  to 
lieutenants,  and  which  rises  in  proportion  to  the  length  of 
the  term  for  which  they  serve;  and  they  are  entitled  to  a  rela- 
tive rank,  to  be  defined  by  the  President. 

Having  regard,  then,  to  what  Congress  has  provided  as  to 
the  manner  of  their  entering  the  !Navy,  and  as  to  the  position 
of  trust  and  emolument  which  they  hold  therein,  I  conclude 
that  the  general  word  "officers,"  by  which  Congress  has  de- 
fined the  class  who  are  entitled  to  certain  privileges  when 
proceeded  against  for  the  purpose  of  being  dismissed  from 
the  Navy,  includes  civil  engineers. 

It  seems  that  as  a  general  rule,  unless  some  context  shows 
that  t^e  word  is  used  in  a  narrower  sense,  the  term  officers  of 
the  Navy  in  statutes,  &c.,  includes  chil  engineers. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney-OeneraL 

The  Seceetaey  of  the  Navy. 
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Entrance  and  Clearance  of  TesseU. 

ENTRANCE  AND  CLEARANCE  OF  VESSELS. 

Section  2793  Rev.  Stat,  applies  only  to  vessels  engaged  in  the  foreign 
and  coasting  trade  which  depart  from  or  arrive  at  places  estab> 
lished  by  law  as  ports  wlierefrom  and  whereat  such  vessels  may  be 
cleared  and  entered  by  the  customs  officials. 

Department  of  Justice, 

September  9, 1876. 

Sir  :  I  have  considered  the  questiou  suggested  by  your  let- 
ter of  the  20th  of  July  last,  as  to  whether  the  provisions  of 
section  2793  of  the  Revised  Statutes,  which  exempt  from  the 
payment  of  entry  and  clearance  fees,  or  tonnage  tax,  vessels 
engaged  in  the  foreign  and  coasting  ti'ade  on  our  northern, 
northeastern,  and  northwestern  frontiers,  "departing  from  or 
arriving  at  a  port  in  one  district  to  or  from  a  port  in  another 
district,  and  also  touching  at  intermediate  foreign  ports,"  are 
limited  to  vessels  which  depart  from  or  arrive  at  places  that 
have  been  established  as  ports  by  law. 

The  word  "  port,"  as  used  in  section  2793,  is  defined  in  sec- 
tion 2767  of  the  Revised  Statutes  to  "  include  any  place  from 
which  merchandise  can  be  shipped  for  importation"  [exporta- 
tion, probably,  was  meant],  "  or  at  which  merchandise  can  be 
imported."  From  this  it  would  seem  that,  in  the  former  sec- 
tion, the  words  ^^port  in  one  district"  and  ^^port  in  another 
district"  were  intended  to  signify  a  place  within  each  such 
district  at  which  there  is  a  custom-house,  or  at  which  customs 
officers  are  stationed,  and  where  vessels  engaged  in  the  for- 
eign and  coasting  trade  mentioned  can  lawfully  clear  or  etttery 
as  the  case  may  be;  and  the  last  clause  of  the  same  section^ 
declaring  that "  such  vessels  shall,  notwithstanding,  be  re- 
quired to  enter  and  clear,"  is  corroborative  of  that  view. 

The  conclusion  I  arrive  at  is,  that  the  provisions  of  section 
2793  apply  only  to  vessels  engaged  in  the  trade  therein  re- 
ferred to,  departing  from  or  arriving  at  places  which,  by  or 
in  pursuance  of  a  law^  of  Congress,  have  been  established  as 
ports  wherefrom  and  whereat  such  vessels  may  be  cleared 
and  entered  by  the  customs  officials. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  Lot  M.  Morrill, 

Secretary  of  the  Treasury. 
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CESSION  OF  JURISDICTION— TAXES. 

The  United  States,  iu  1872,  acquire<l  title  to  a  lot  of  ground  in  Saint  Louis, 
Mo.,  by  condemnation  under  a  State  statute,  by  the  provisions  whereof 
the  jurisdiction  of  the  State  over  the  premises  at  the  same  time  passed 
to  the  United  States.  Thereafter  certain  bills  for  unpaid  taxes  assessed 
for  the  years  1873, 1872,  and  previous  years,  were  presented  to  the  Treas- 
ury Department  for  payment,  a  lien  on  the  premises  for  those  taxes  being 
claimed :  Held  that  the  Sta1»,  in  parting  with  its  jurisdiction,  rolin- 
(luished  its  lien  on  the  land  for  the  taxes,  and  that  they  are  not  a  proper 
charge  against  the  United  States. 

Depart:ment  of  Justice, 

September  13, 1876. 

Sir  :  I  have  examined  the  tax  bills  against  the  new  custom- 
house and  post-ofl&ce  lot  in  the  city  of  Saint  Louis,  Mo.,  which^ 
with  other  papers,  were  transmitted  to  me  under  cover  of  a 
letter  from  Mr.  Charles  F.  Oonant,  Acting  Secretary  of  the 
Treasury,  dated  the  28th  of  June  last.  These  bills  are,  in 
part,  for  taxes  for  the  year  1873  and  partly  for  taxes  for  the 
year  1872,  and  include  also  a  bill  for  taxes  for  previous  years, 
the  whole  amounting  to  upwards  of  $8,000;  and  the  fol- 
lowing question  is  submitted  in  connection  therewith,  viz : 
Whether  those  taxes  constitute  "  a  lien  upon  said  lot,  and 
whether  the  United  States  are  properly  chargeable  there- 
with!" 

It  appears  by  the  papers  that  the  title  to  the  lot  in  question 
was  acquired  by  the  United  States  in  the  latter  part  of  the 
year  1872,  by  proceedings  in  condemnation  had  in  a  coort  of 
the  State  under  a  State  statute  passed  ^larch  16, 1872.  This 
acquisition  did  not  take  place  until  after  the  1st  of  August, 
1872 ;  and  it  is  claimed  that,  by  the  laws  of  Missouri,  the  lot 
on  that  date  became  liable  to  assessment  for  the  taxes  for  the 
ensuing  year  (1873),  and  that  a  lien  for  these  taxes  then 
attached  thereto.  The  lien  for  these  taxes,  including  also 
that  for  the  unpaid  taxes  for  1872  and  previous  years,  it  is 
farther  claimed,  still  affect  the  premises. 

But,  as  I  view  this  matter,  the  lien  for  those  taxes  became 
necessarily  extinguished  at  the  time  of  the  acquisition  of  the 
property  by  the  United  States  by  the  transfer  of  the  juris- 
diction over  the  premises  to  the  latter,  which,  under  the  pro- 
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visions  of  the  aforesaid  statute,  took  effect  at  the  sauie  time. 
The  State,  in  parting  with  its  jurisdiction,  virtually  relin- 
quished whatever  lieu  it  may  have  had  on  the  land  for  the 
taxes;  since  such  lien  depended  for  its  enforcement  solely 
upon  the  methods  and  agencies  specially  provided  for  that 
purpose  by  the  State  law,  which,  of  course,  ceased  to  be 
available  aft^r  the  land  itself,  by  the  transfer  of  jurisdiction, 
ceased  to  be  within  the  sphere  of  the  operation  of  that  law. 
Moreover,  I  do  not  think  that,  irrespective  of  the  lien,  the 
taxes  referred  to,  or  any  part  thereof,  are  a  i)roper  charge 
against  the  United  States. 
I  return  herewith  the  tax-bills  and  papers  mentioned. 
yery  respectfully,  your  obedient  servant, 

ALPHOXSO  TAFT. 
Hon.  Lot  M.  Moerill, 

Secretary  of  the  Treasury. 


COMPENSATION  OF  ATTORNEY. 

Previous  to  the  act  of  June  22,  1870,  cliap.  150,  (sections  363-366  Rev. 
Stat.,)  C.  &  W.  were  retained,  with  the  approliatiou  of  the  Solicitor 
of  the  Treasury,  to  defend  certain  suits  brought  against  R.,  formerly 
collector  of  the  port  of  New  York,  for  acts  done  by  him  offlciaUy. 
Services  were  rendered  under  this  retainer  between  September,  1873, 
and  April,  1875,  which  remain  unpaid  for:  Held  that  the  Treasury 
Department  is  authorized  to  settle  and  pay  the  claim  for  these  services. 

Department  of  Justice, 

September  26, 1876. 

Sir:  Upon  the  19tli  of  June  last  your  pi^lecessor  trans- 
mitted to  the  Department  of  Justice  papers,  herewith  re- 
tumedy  relating  to  the  claim  of  Messrs.  Craig  &  Webster  for 
services  in  defending  suits  brought  against  Herman  J.  Bed- 
field,  formerly  collector  of  the  port  of  New  York,  for  acts  done 
by  him  ofOicially,  and  inquired  whether  or  not  the  Treasury 
Department  was  authorized  to  recognize  and  pay  the  account. 
A  reply,  immediately  prepared,  owing  to  some  inadvertency, 
was  not  forwarded. 

Though  the  services  were  rendered  between  September  14, 
1873,  and  April,  187o,  yet  it  appears  that  they  were  but  a 
continuation  of  those  previously  rendered  in  these  same  suits 
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under  a  contract  made  therefor  with  the  appi'obation  of  the 
Solicitor  of  the  Treasury  prior  to  the  enactment  of  the  stat- 
utes now  embraced  in  Eev.  Stat.,  sections  363-366,  sup- 
posed to  be  an  obstacle  to  the  recognition  and  payment  of  the 
claim.  The  contract  was  a  retainer  of  Webster  &  Craig  in 
these  suits,  and  the  matters  thereby  put  in  contest  as  an 
entirety.  This  has  been  recognized  ever  since  the  passage  of 
the  statutes  mentioned  by  payment  for  services  up  to  SejJtem- 
ber  14,  1873. 

These  enactments  must  be  construed  to  be  prospective  in 
their  operation,  and  not  to  affect  valid  existing  contracts. 
Such  contracts  should  still  be  executed  agreeably  to  their 
terms.  Accordingly,  my  reply  is  that  the  Treasury  Depart- 
ment is  authorized  to  liquidate  this  claim  of  Webster  &  Craig. 
Yery  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Acting  Attorney- OefieraL 
Hon.  Lot  M.  Morrill, 

Secretary  of  the  Treasury, 


RAILWAY  POST-OFFICE  CARS. 

The  compeDsation  to  railroad  companies  authorized  to  be  fixed  by  seo 
tloDs  4002  to  4005  Rev.  Stat.,  for  the  use  of  railway  post-office  cars  fur- 
nished by  them,  is  not  affected  by  the  provisions  of  the  first  section  of 
the  act  of  July  12,  1876,  chap.  179. 

Department  of  Justice, 

October  7,  1876. 

Sm:  In  yours  of  the  29tli  ultimo,  addressed  to  the  Attor- 
ney-General, you  ask,  in  connection  with  business  pending  in 
your  Department : 

"Is  the  Louisville  and  Nashville  Railroad  Company  entitled 
to  pay,  under  the  provisions  of  sections  4002  to  4005  Eev. 
Stat.,  without  reduction,  for  the  use  of  the  railway  post-office 
cars;  furnished  by  them  and  accepted  by  the  Post-Office 
Department!  Or,  must  their  pay  for  the  use  of  said  cars  be 
fixed  by  the  provisions  of  said  sections,  with  a  reduction  of 
ten  per  centum  therefrom,  under  the  provisions  of  the  act  of 
July  12, 1876,  above  cited  f" 


n 
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The  above  provisions  of  the  Revised  Statutes  reproduce  an 
act  passed  on  the  3d  of  March,  1873,  (17  Stat,  558,)  and 
referred  to  in  the  first  section  of  an  act  passed  on  the  12th  of 
July  last,  for  a  copy  of  which  I  am  indebted  to  the  papers 
transmitted  by  you. 

So  far  as  this  section  bears  upon  the  above  question  it  is 
as  follows : 

"3.  For  transportation  by  railroad,  nine  million  one  hun- 
dred thousand  dollars :  Provided,  That  the  Postmaster-Gren- 
eral  be,  and  he  is  hereby,  authorized  and  directed  to  readjust 
the  compensation  to  be  paid  from  and  after  the  first  day  of 
July,  eighteen  hundred  and  seventy-six,  for  transportation  of 
mails  on  railroad  routes,  by  reducing  the  compensation  to  all 
railroad  companies  for  the  transportation  of  mails  ten  per 
centum  per  annum  from  the  rates  fixetl  and  allowed  by  the 
first  section  of  an  act  entitled  ^An  act  making  appropriations 
for  the  service  of  the  Post  Office  Department  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
four,  and  for  other  purposes,'  approved  March  third,  eighteen 
hundred  and  seventy- three,  for  the  transportation  of  mails  on 
the  basis  of  the  average  weight/' 

The  reference  in  this  latter  section  to  the  act  by  which  the 
rates  to  be  reduced  were  fired  and  allowed  is  parenthetical^ 
and  suspends  the  logical  connection  between  the  words  which 
precede  and  follow.  By  applying  such  parenthesis,  viz :  (**  by 
the  first  section  of  an  act  entitled  *An  aet  making  appropria- 
tions for  the  service  of  the  Post-Office  Department  for  the  fis- 
cal year  ending  June  thirtieth,  eighteen  hundred  and  seventy, 
four,  and  for  other  purposes,'  approved  March  third,  eighteen 
hundred  and  seventy-three,")  it  will  be  seen  that  the  section 
expressly  directs  the  deduction  of  10  per  cent,  to  be  made 
^^from  the  rates  fi^ed  and  allowed  for  the  transportation  of  mails 
on  the  basis  of  the  average  xceightj^  and  from  these  only. 

I  am  therefore  of  opinion  that  the  compensation  for  railway 

post-office  cars  is  not  aftected  by  that  provision. 

Very  respectfully,  your  obedient  servant, 

8.  F.  PHILLIPS, 

Acting  Attorney-OeneraL 
The  Postmaster-General. 
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SPECIAL  AGENTS  OF  THE  POST-OFFICE  DEPARTMENT. 

Where  the  duties  of  "special  agents*'  employed  by  the  Postmaster-Gen- 
eral, under  section  4017  Rev.  Stat.,  concern  the  railway  XM>stal  service, 
such  agents  may,  so  far  (and  so  far  only)  as  regards  the  performance  of 
those  duties,  he  placed  under  the  supervision  of  one  or  both  of  the  officers 
authorized  to  be  appointed  by  the  Postmaster-General  by  section  4020 
Rev.  Stat,  to  superintend  the  railway  postal  service. 

Department  of  Justice, 

October  9,  1876. 

Sir:  Yours  of  the  5th  instant,  addressed  to  the  Attorney- 
General,  presents  for  consideration  the  following  case : 

"Section  4017  of  the  Revised  Statutes  authorizes  the  Post- 
master-General ^  to  employ  such  number  of  special  agents  as 
the  good  of  the  service  and  the  safety  of  the  mails  may  require.^ 

"The  salary  and  per  diein  of  the  special  agents  appointed 
under  this  section  are  paid  out  of  the  appropriation  for  mail 
depredations  and  special  agents. 

"  The  duties  of  such  special  agents  are  not  limited  to  dep- 
redations on  the  mails,  but  extend  to  all  matters  relating  to 
the  postal  service  outside  of  this  Department. 

"  Section  4020  authorizes  the  Postmaster-General  to  appoint 
two  agents  to  superintend  the  railway  postal  service,  each  of 
whom  shall  be  paid  out  of  the  appropriation  for  the  transpor- 
tation of  the  mail. 

"I  desire  now  to  be  informed  by  you,  and  respectfully  ask 
your  opinion,  whether,  under  these  provisions  of  law,  I  am 
authorized  to  designate  one  of  the  agenta  appointed  under 
section  4020  to  superintend  the  railway  postal  service,  and 
whose  salary  and  per  diem  are  to  be  paid  out  of  the  appropri- 
ations for  mail  transportation,  to  the  supervision  of  the  special 
agents  appointed  under  section  4017,  their  services  and 
duties." 

The  special  agents  authorized  by  section  4017  are  not  termed 
"special"  from  any  necessary  limitation  upon  the  sphere  of 
their  duty  in  connection  with  the  mails.  Their  commission 
from  the  Postmaster-General  may  extend  only  to  a  particular 
item  of  service  or  to  the  whole  ser\ice.  If  any  such  be  act- 
ually commissioned  in  connection  with  "  the  railway  postal 
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service,"  mentioned  in  section  4020,  or,  if  commissioned  in 
general,  then  so  far  as  their  commission  extends  to  such 
service,  they  may  be  subject  to  the  charge  of  one  or  both  of 
the  "assistant  superintendents"  of  that  service,  also  men- 
tioned in  this  latter  section.  But  if  the  terms  of  their  com- 
mission be  not  as  above  sui)posed,  it  seems  that  the  jurisdic- 
tion of  such  superintendents  cannot  be  extended  to  them. 

The  reply  to  your  inquiry,  therefore,  is  special,  viz :  That 
one  of  such  assistant-superintendents  may  be  designated  to 
supervise  any  special  a^ent  appointed  specifically  to  the  de- 
partment of  "railway  transportation,"  or  to  supervise  any 
special  agent  having  an  indefinite  commission  so  far  as  he 
takes  cluirge  of  railway  transportation  ;  in  other  words,  so  far 
as  the  duties  of  the  special  agents  and  those  of  the  assistant 
superintendents  concern  the  same  subject-matter,  one  of  the 
latter  may  be  designated  to  sui)ervise  the  former. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney- OeneraL 

The  Postmaster-General. 


DUTIABLE  VALUE  OF  CERTAIN  WOOLS. 

Subject  of  the  opluion  of  May  Id,  1876,  (viz,  as  to  whether  au  export  duty 
levied  at  the  foreigu  port  of  shipment  is  or  is  not  to  he  excluded  in 
ascertaining  the  dutiable  value  of  certain  wools  pro\nded  for  in  sched- 
ule L  of  section  2504  Rev.  8tat.,)  re-examined;  and  hM  that  snch  duty 
is  one  of  the  "  charges  hi  such  port''  within  the  meaning  of  the  pro- 
visions of  that  schedule,  and  should  be  excluded  in  determining  the 
dutiable  value  of  the  wools — overruling  said  opinion  (see  ante,  p.  105.) 

Department  of  Justice, 

October  23, 1876. 

Sir:  Ordinarily  the  Attorney-General  will  not  feel  called 
upon  to  review  his  own  opinion  or  that  of  his  predecessor; 
but  will  leave  its  correctness  to  be  determined  by  tbe  courts 
in  an  appropriate  case.  In  the  present  instance  the  Secretary 
of  the  Treasury  does  not  consider  the  opinion  given  May  18, 
1876,  as  to  the  inclusion  of  the  export  tax  in  ascertaining  the 
duty  upon  certain  third-class  wools,  conclusive  upon  theques- 
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tion  now  proposed  by  him.  The  subject  will,  therefore,  be 
reviewed;  although  I  apprehend  that  the  difference  between 
the  inquiries  then  and  now  presented  will  be  found  to  be  one 
of  phraseology  rather  than  of  substance. 

It  was  then  asked  whether  or  not  an  export  duty  levied  at 
the  last  port  or  place  of  shipment  was  to  be  deemed  "a  local 
or  port  charge"  within  the  meaning  of  the  Revised  Statutes^ 
section  2504,  schedule  L ;  the  Treasury  Department  having 
ruled  that  it  was  not  a  local  or  port  charge,  but  a  national 
tax,  and  therefore  to  be  added  to  the  market  value,  in  order 
to  ascertain  the  dutiable  value.  A  negative  answer  was  re- 
turned to  the  question,  placed  upon  the  groiuid  taken  by  the 
Secretary  of  the  Treasury.  It  is  possible  that  the  language 
in  which  the  inquiry  was  couched  may  have  led  to  an  errone- 
our  conclusion.  It  substituted  "  local  or  port  charge"  for  the 
statute  phrase  ^*  charges  in  such  port."  The  term  '^port 
charges,"  in  mercantile  parlance,  has  a  technical  meaning, 
and  is  generally  employed  to  designate  pilotage,  light  dues^ 
&c. — charges  to  which  the  vessel^  and  not  the  cargo,  is  sub- 
ject. Used  in  this  sense,  it  is  obvious  that  an  export  duty  is 
not  a  port  charge.  But  in  the  case  of  these  third-class  wools, 
shipped  from  Kosario,  it  is  a  charge  imposed  and  payable 
only  "  at  the  last  port  or  place  whence  exiK)rted  to  the  United 
States."  Clearly,  it  is  a  ^^ charge^  upon  the  goods,  to  what- 
ever use,  local  or  national,  the  revenue  thence  accruing  is  to 
be  dedicated.  It  is  a  charge  in  the  port  of  shipment,  payable 
only  there,  and  there  only  because  of  shipment.  If,  then,  it 
is  a  charge  accruing  at  that  place,  whatever  its  character,  it 
is  to  be  excluded  from  the  computation  of  dutiable  value;  for 
this  is  to  be  determined  by  "excluding  charges  in  such  port." 

The  concluding  statement  in  the  opinion  of  the  Attorney- 
General,  given  February  26, 1866,  that  "A  careful  examina- 
tion of  the  Eevised  Statutes  as  they  now  stand  makes  it 
clear  that  the  legislature  intended  to  have  the  duty  on  carpet 
wools  remain  as  mentioned  in  section  2504,  schedule  L,  and 
hence  the  lawful  duty  upon  such  wool  is  3  cents  per  pound," 
is  undoubtedly  correct,  if  its  original  value  at  the  time  and 
port  of  exportation  does  not  exceed  12  cents  a  pound ;  i.  c, 
the  value,  exclusive  of  all  charges  accruing  or  imposed  upon 
the  wool  after  it  has  found  a  market  in  that  port.    It  was  not 
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proposed  that  sections  2907  and  2008  should  impair  the  pro- 
visions relating  to  this  class  of  goods  found  in  section  2504, 
schedule  L,  but  they  were  to  remain  subject  to  dut}'^  only  as 
provided  in  this  last-named  section. 

Different  tariff  acts  have  created  various  rules  of  assess- 
ment. By  some  a  specific  duty  is  imposed ;  sometimes  one 
based  upon  the  price  paid  by  the  importer,  (3  Stat.,  732,  act 
of  March  1, 1823,  chap.  21,  sec.  5 ;  2  Story  C.  0.,  421 ;)  some- 
times the  value  of  the  principal  markets  in  the  country 
whence  exported  at  the  time  of  purchase,  (act  of  August  30, 
1842,  chap.  270,  sees.  16, 17, 5  Stat.,  503 ;  Greeley  vs.  Thomp- 
son, 10  How.,  225 ; )  sometimes  the  value  in  those  markets 
at  the  time  of  exportation,  (act  of  March  3,  1851,  chap.  38, 
sec.  1, 9  Stat.,  629 ;  Morris  vs.  Maxwell,  3  Blatch.,  143 ;  Stairs 
vs,  Peaslee,  18  How.,  521;)  and  sometimes,  as  in  the  pres- 
ent instance.  Us  market  value  at  the  time  and  port  of  exportor 
tiouj  (Sampson  vs»  Peaslee,  20  How.,  571  ]  Irvine  vs,  Bedlleld, 
23  How.,  170.) 

The  basis  of  duty,  then,  as  to  these  wools,  wajs  their  market 
value  at  Rosario  upon  the  day  the  vessel  sailed  with  them  on 
board  ftx)m  that  port,  not  their  value  when  exported,  nor  on 
shipboard,  nor  when  held  for  the  purpose  of  exportation. 
The  disposition  to  be  made  of  them  by  the  purchaser  is  not 
an  element  of  their  market  value,  hence  not  of  their  dutiable 
value. 

The  fact  that  before  or  after  their  purchase  in  that  market 
at  their  fair  value  there  the  buyer  determines  to  ship  them 
to  a  foreign  country,  and  pays  the  required  charge  at  the 
port  of  exportation  to  enable  him  to  carry  out  this  purpose, 
has  nothing  to  do  with  the  correct  basis  of  assessment,  which 
is  exclusive  of  such  charges ;  L  e.,  it  is  the  naked  market 
value  of  the  property  there  a«  wool. 

Suppose,  owing  to  a  declaration  of  war,  accident  to  the 
vessel,  or  other  reason,  this  wool  had  been  relanded  at  Eo- 
sario,  and  sold  there  in  the  general,  open  market,  upon  the 
day  the  ship  sailed  thence — could  any  greater  price  have  been 
obtained  for  the  wool,  would  it  have  had  any  greater  market 
value,  because  of  the  payment  of  the  export  duty ! 

As  Congress  intended  to  establish  the  value  at  the  time 
and  place  of  exportation  as  the  dutiable  value,  the  export 
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duty  there  payable  must  be  one  of  "  charges  in  that  port," 

which  is  to  be  excluded  in  determining  this  value. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  Lot  M.  Morrill, 

Secretary  of  the  Treasury. 


FORFEITURE  OF  PAY  IN  THE  NAVY. 

Officers  and  men  in  flie  naval  service  do  not  incur  any  forfeiture  or  loss 
of  pay  by  coutiuement  or  suspension  from  duty  under  sentence  of  a 
court-martial,  unless  the  forfeiture  or  loss  be  imposed  by  the  sentence. 

Where  forfeiture  or  loss  of  pay  is  made  a  part  of  the  sentence  of  a  court- 
martial,  in  addition  to  confinement  or  suspension  from  duty,  the  former 
may  be  remitted  by  the  jiroper  authority,  in  whole  or  in  part,  without 
also  remitting  the  latter. 

DEPARTMENT  OF  JUSTICE, 

Noveinher  9,  1876. 

Sir  :  I  have  considered  the  following  questions,  propounded 
in  your  letter  to  tlie  head  of  this  Department  dated  the  28th 
of  January  last,  viz : 

"Ist.  Does  confinement  or  suspension  from  duty  of  officers 
or  men  under  sentence  of  court-martial  work,  ipso  facto^  a 
forfeiture  or  loss  of  pay  during  such  confinement  or  suspen- 
sion! 

"2d.  Cannot  the  President  of  the  United  States  or  the 
Secretarj^  of  the  Navy  remit,  in  whole  or  in  part,  the  forfeit- 
ure or  loss  of  pay  imposed  by  sentence  of  court-martial,  when 
the  sentence  includes  confinement  or  suspension  from  duty 
during  the  period  covered  by  the  forfeiture,  without  also 
remitting  the  confinement  or  the  suspension  from  duty  f  " 

These  questions  appear  to  have  been  suggested  by  a  ruling 
of  the  Second  Comptroller  of  the  Treasury  in  the  case  of 
John  F.  Carr,  a  landsman  in  the  Navy,  to  the  effect  that  the 
latter  is  not  entitled  to  pay  for  the  period  during  which  he 
was  in  confinement  under  sentence  of  a  court-martial,  not- 
withstanding there  was  a  remission  by  proper  authority  of  so 
much  of  the  sentence  as  imposed  forfeiture  of  pay.  The 
grounds  of  this  decision  are  explained  in  a  communication  of 
the  Comptroller  to  you,  dated  February  22, 1875,  in  which  he 
states  "that,  on  general  principles  of  law,  a  man  who  is  ren- 
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dered  incapable,  through  his  own  misconduct,  of  fulfilling  the 
stipulations  of  his  contract  of  enlistment,  can  claim  nothing 
under  that  contract.  The  Government,"  he  adds,  "agrees 
with  the  enlisted  man  that  for  a  certain  amount  of  service  he 
shall  receive  a  certain  amount  of  pay.  If  the  man,  by  his 
misconduct  and  necessary  withdrawal  firom  service,  does  not 
perform  his  part  of  the  contract,  the  Government  cannot  be 
held  to  the  fulfillment  of  its  part  thereof.  The  remission  of  a 
sentence  may  restore  the  man  to  service  from  the  date 
thereof,  but  cannot  replace  the  service  lost^ while  actually  in 
confinement." 

The  Comptroller  has,  I  think,  misconceived  the  true  basis 
of  the  right  to  pay  in  the  case  mentioned.  In  the  naval,  a» 
in  the  military  service,  the  right  to  compensation  does  not 
depend  upon,  nor  is  it  controlled  by,  "general  principles  of 
law;"  it  rests  upon,  and  is  governed  by,  certain  statutory 
provisions  or  regulations  made  in  pursuance  thereof,  which 
specially  apply  to  such  service.  These  fix  the  pay  to  which 
officers  and  men  belonging  to  the  Navy  are  entitled ;  and  the 
rule  to  be  deduced  therefrom  is  tliat  both  officers  and  men 
become  entitled  to  the  pay  thus  fixed  so  long  as  thej'  remain 
in  the  Navy,  whether  they  actually  perform  service  or  not, 
unless  their  right  thereto  is  forfeited  or  lost  in  some  one  of  the 
modes  prescribed  in  the  pro\isions  or  regulations  adverted  to. 
(Compare  opinion  of  Attorney-General  Hoar,  13  Opin.,  104.) 

I  discover  nothing  in  the  law  of  the  naval  service  which 
justifies  the  view  that  confinement  or  suspension  from  duty 
under  sentence  of  a  e^jurt-martial  is  attended  by  forfeiture  or 
loss  of  pay,  unless  the  forfeiture  or  loss  be  imposed  by  the 
sentence;  and  I  accordingly  answer  your  first  question  in  the 
negative. 

To  your  second  question  I  reply,  that  where  forfeiture  or 

loss  of  pay  is  made  a  part  of  the  sentence  of  a  court-martial,. 

in  addition  to  confinement  or  suspension  from  duty,  the  former 

may  be  remitted  in  whole  or  in  part  without  also  remitting 

the  latter. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  George  M.  Robeson, 

Secretary  of  the  ^ary 
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REFUND  OF  PAY,  ETC.,  IN  THE  ARMY. 

On  the  15th  of  December,  1870,  P.,  a  captain  of  cavalry,  was  discharged 
from  service,  at  his  own  request,  nnder  section  3  of  the  act  of  July  15, 
1870,  chap.  294,  receiving  a  year's  pay  and  allowances.  On  the  19th  of 
May,  1H76,  he  was  appointed  a  second  lieutenant  of  infantry :  Held 
that  the  provisions  of  the  second  section  of  the  act  of  March  3,  1875, 
chap.  159,  do  not  apply;  and  accordingly  that  P.  is  not  required  to 
refund  the  pay  and  allowances  mentioned. 

Section  2  of  the  act  of  1875  is  limited  to  those  who  were  nmstered  out  as 
"supernumerary  officers"  under  section  12  of  the  act  of  1870,  and  who 
subsequently  to  the  act  of  1875  are  reappointed. 

Department  of  Justice, 

November  15,  187C. 

Sir:  Tour  communication  of  the  31  st  ultimo,  iu  regard  to 
the  case  of  Second  Lieutenant  S.  C.  Plummer,  Fourth  In- 
fantry, presents  this  question :  Whether  the  second  section  of 
the  act  of  March  3, 1875,  chap.  159,  requires  that  officer  to 
refund  the  extra  j-ear's  pay  and  allowances  received  by  him  on 
his  discharge  from  service  as  a  captain  of  cavalry,  under  the 
provisions  of  the  act  of  July  15,  1870,  chap.  294? 

It  appears  that  Lieutenant  Plummer  was  discharged  from 
service,  at  his  own  request,  on  the  15th  of  December,  1870, 
under  the  thinl  section  of  the  last-mentioned  act,  and  that  he 
was  reappointed  in  the  Army  as  a  second  lieutenant  of 
infantry  on  the  19th  of  May,  1876. 

The  second  section  of  the  act  of  1875,  above  referred  to,  is 
by  its  terms  limited  to  x>ersons  who  were  mustered  out  as 
"supernumerary  officers"  under  the  twelfth  section  of  the  act 
of  1870,  and  who  may  thereafter  {i,  e.,  subsequently  to  the 
act  of  1875)  be  reappointed  in  the  Army. 

Clearly,  then,  the  pro\isions  of  the  said  second  section  do 
not  apply  to  the  case  of  Lieutenant  Plummer,  he  not  having 
been  mustered  out  as  a  supernumerary  officer ;  and  I  may 
also  add  here  that  the  first  section  of  the  act  of  1875  is  equally 
inapplicable  thereto. 

I  am  accordingly  of  the  opinion  that  Lieutenant  Plummer 
is  not  required  by  the  act  of  1875  to  refund  the  pay  and 
allowances  in  question. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 

Hon.  J.  D.  CA3IER0N, 

Secretary  of  War, 
12  p 
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MERCHANT  VESSELS— JURISDICTION. 

A  uiercliaut  vessel,  oxcejit  under  some  treaty  stipulation  otherwise  pro. 
vidiufT,  has  no  exemptiou  from  the  territorial  Jurisdiction  of  the  harbor 
in  which  the  same  is  lying. 

The  right "  to  sit  as  judges  and  arbitrators  in  such  differences  as  may  arise 
between  the  captains  and  crews,"  given  to  consuls,  vice-consuls,  &c., 

[]^by  article  13  of  the  treaty  with  Sweden  and  Norway  of  1827,  is  limited 

gto  the  determination  or  arbitrament  of  disputes  and  controversies  of  a 

{•'civil  nature,  and  docs  not  extend  to  the  cognizance  of  offenses. 

If  the  conduct  of  the  captains  or  of  the  crews,  where  differences  arise  be- 
tween them,  is  such  as  to  **  disturb  the  order  or  tranquillity  of  the  coun- 
try,''(which  includes  all  acts,  as  against  each  other,  amounting  to  actual 
breaches  of  the  public  peace,)  the  right  of  the  local  authorities  to  in- 
terfere, in  the  exercise  of  their  police  and  jurisdictioUiol  functions,  is 
reserved  in  said  article. 

Semble  that  a  more  enlarged  jurisdiction  is  conferred  upon  consuls  in  some 
other  treaties,  as  e.  </.,  in  the  treaty  with  France  of  Febrnary  23,  1853 
in  the  treaty  with  the  German  Empire  of  December  11,  1871,  and  in  the 
treaty  with  Italy  of  February  8,  1S68. 

Department  of  Justice, 

December  14,  1870. 

Sir  :  I  have  the  honor  to  state  that  since  the  receipt  of  the 
communieation  addressed  to  me  by  the  Hon.  J.  L.  Oadwalader 
Acting  Secretary,  under  date  of  the  14th  of  October  last,  in 
regard  to  the  proceedings  had  before  a  justice  of  the  peace  in 
Galveston,  Tex.,  against  a  part  of  the  crew  of  the  Swedish 
bark  Frederica  and  Carolina,  a  merchant  vessel,  I  have  re- 
ceived a  further  report  from  the  United  States  attorney  for 
the  eastern  district  of  Texas,  to  whom  a  copy  of  that  com- 
munication was  sent.  This  report,  together  with  the  state- 
ment of  the  United  States  district  judge  therein  referred  to, 
I  inclose  herewith,  and  beg  that  they  be  returned  to  this 
Department  when  no  longer  needed  by  you. 

The  communication  of  the  Acting  Secretary  contains  a  re- 
quest for  an  expression  of  opinion  touching  the  jurisdiction 
of  the  justice  in  the  proceedings  mentioned.  I  have  con- 
sidered this  subject  in  the  light  of  the  information  furnished 
by  your  Department  and  by  the  United  States  attorney,  and 
will  now  proceed  to  give  my  Aiews  thereon. 

The  facts  appear  to  be  these :  While  the  above-named  ves- 
sel was  lying  in  Galveston  harbor,  a  quarrel  arose  on  board 
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thereof  between  the  two  mates  and  the  cook,  which  resulted 
in  the  beating  of  the  latter  by  the  former.  The  cook  made 
complaint  to  the  justice  of  the  peace  above  referred  to,  charg- 
ing the  mates  with  assault  and  battery.  The  accused  were 
brought  before  the  justice,  a  trial  was  had,  they  were  con- 
victed, and  were  each  fined  $5. 

The  general  rule  of  law  is  that,  except  under  some  treaty 
stipulation  otherwise  providing,  a  merchant  vessel  has  no 
exemption  from  the  territorial  jurisdiction  of  the  harbor  or 
port  in  which  the  same  is  lying ;  and  it  is  assumed  that  the 
justice  had  cognizance  of  the  complaint  in  this  case,  and  that 
the  proceedings  before  him  are  not  open  to  objection,  unless 
the  jurisdiction  of  the  local  authorities  was  taken  away  by 
the  following  provision  in  article  13  of  the  treaty  with  Sweden 
and  Norway  of  1827,  viz : 

"  The  consuls,  vice-consuls,  or  commercial  ageuts,  or  the 
l)ersons  duly  authorized  to  supply  their  places,  shall  have  the 
right,  as  such,  to*  sit  as  judges  and  arbitrators  in  such  differ- 
ences as  may  arise  between  the  captains  and  crews  of  the 
vessels  belonging  to  the  nation  whose  interests  are  committed 
to  their  charge,  without  the  interference  of  the  local  authori- 
ties, unless  the  conduct  of  the  crews  or  of  the  captains  should 
disturb  the  order  or  tranquillity  of  the  country,  or  the  said 
consuls,  vice-consuls,  or  commercial  agents  should  require 
their  assistance  to  cause  their  decisions  to  be  carried  into 
effect  or  supported." 

The  only  right  which,  by  the  terras  of  the  above  provision, 
is  granted  to  consuls,  vice-consuls,  &c.,  is  the  right  ^^  to  sit  as 
judges  and  arbitrators  in  such  differences  as  may  arise  between 
the  captains  and  crews; "  and  the  recipients  of  the  right  may, 
in  order  '^  to  cause  their  decision  to  be  carried  into  effect  or 
supported,"  demand  the  a^istance  of  the  local  authorities. 
This  right  would  seem  to  be  limited  to  the  determination  or 
arbitrament  of  disputes  and  controversies  of  a  civil  nature, 
and  not  to  extend  to  the  cognizance  of  offenses.  And  such, 
indeed,  appears  to  have  been  the  understanding  of  Congress, 
as  is  shown  by  the  act  of  August  8, 1846,  chap.  105,  which 
was  designed  for  the  more  effectual  enforcement  of  the  pro- 
vision. That  act,  after  setting  out  the  provision  in  a  pream- 
ble, proceeds  to  confer  upon  the  district  and  circuit  courts  of 
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the  United  States,  and  United  States  commissioners,  authority 
to  issue,  upon  the  application  of  the  consul,  all  proper  reme- 
dial process,  mesne  and  final,  to  carry  into  full  effect  the 
<^  award,  arbitration,  or  decree"  of  such  consul,  and  to  enforce 
obedience  thereto  by  imprisonment,  &c.  The'language  of  the 
act  is  plainly  inapplicable  to  any  judgment  or  sentence  pro- 
nounced by  the  consul  against  one  of  the  officers  op  crew  of  a 
vessel  for  an  offense^  indicating  that  Congress  did  not  regard 
the  provision  in  the  treaty  as  imparting  to  him  any  criminal 
jurisdiction  whatever. 

On  the  other  hand,  if  the  conduct  of  the  captains  or  of  the 
crew,  where  differences  arise  between  them,  is  such  as  to 
*'  disturb  the  order  or  tranquillity  of  the  country,"  the  right  of 
the  local  authorities  to  interfere,  in  the  exercise  of  their  police 
and  jurisdictional  functions,  is  distinctly  reserved  by  the 
above-mentioned  provision.  This  reservation,  taken  strictly, 
includes  all  acts  on  the  part  of  the  captains  and  crews,  as 
against  each  other,  amounting  to  actual  breaches  of  the  pub- 
lie  peace ;  and  in  this  sense  it  may,  perhaps,  cover  the  case 
under  consideration. 

In  the  jurisprudence  of  some  countries,  especially  of  France, 
the  general  rule  of  law  already  adverted  to  is  so  far  relaxed 
in  practice  as  that  all  acts  relating  to  the  interior  discipline  of 
the  vessel,  and  even  all  offenses  committed  on  board  by  one 
of  the  crew  against  another  which  do  not  affect  the  tranquillity 
of  the  port,  are  excluded  from  the  local  jurisdiction — all  such 
matters  being  left  to  the  cognizance  and  disposal  of  the  con- 
sul, and  the  local  authorities  being  authorized  to  interfere  only 
when  their  aid  or  protection  is  formally  required  by  him. 
And  by  some  jurists  this  doctrine  is  laid  down  as  a  nile  of 
international  law,  which  operates  in  default  of  treaty  stipula- 
tions. But  though  that  view  does  not  generally  prevail,  and 
the  practice  about  to  be  stated  proceeds  on  a  contrary  view, 
the  same  doctrine  has,  to  a  greater  or  less  degree,  been  for- 
mally introduced  into  nearly  all  modem  commercial  treaties 
between  nations  engaged  in  maritime  commerce.  See,  for 
example,  the  eighth  article  of  our  treaty  with  France  of  Feb- 
ruary 23,  1863 ;  the  thirteenth  article  of  our  treaty  with  the 
German  Empire  of  December  11,  1871;  and  the  eleventh 
article  of  our  treaty  with  Italy  of  February  8,  1868w    The 
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feature  common  to  these  articles  is,  that  besides  the  cog- 
nizance of  differences  that  may  arise  between  the  officers 
and  crew  the  consul  is  to  have  ''charge  of  the  internal 
order''  of  the  vessel,  to  the  exclusion  of  the  local  author- 
ities. And  by  the  act  of  June  11,  1864,  chap.  116,  pro- 
viding for  their  execution,  they  are  described  as  extend- 
ing to  *' controversies,  difficulties,  or  disorders,"  Ac;  and 
authority  is  given  to  any  judge  of  a  United  States  court  and 
to  any  United  States  commissioner,  upon  application  of  the 
consul  as  there  provided,  to  cause  the  person  complained  of 
to  be  brought  before  such  judge  or  commissioner  for  exam- 
ination, and  if  he  shall  find  "  a  sufficient  j>rtma/ac/^  ca^ethat 
the  matter  concerns  only  the  internal  order  and  discipline  of 
such  foreign  ship  or  vessel,  or,  whether  in  its  nature  civil  or 
criminal,  does  not  affect  directly  the  execution  of  the  laws  of 
the  United  States,  or  the  rights  and  duties  of  any  citizen  of 
the  United  States,"  he  is  required  to  commit  the  accused,  &c. 
Thus  the  doctrine  above  referred  to  would  seem  to  pervade 
the  last-mentioned  treaties,  and  to  be  recognized  by  Congress, 
so  far  at  least  as  it  respects  acts  and  offenses  that  affect  the 
internal  order  and  discipline  of  the  vessel,  and  which  do  not 
disturb  the  peace  of  the  port. 

If  the  provision  in  the  treaty  with  Sweden  and  Norway, 
quoted  above,  be  interpreted  as  in  effect  conferring  the  same 
lowers  upon  the  consul  as  are  imparted  by  the  other  treaties 
cited,  the  jurisdiction  of  the  justice  in  the  present  case  would 
seem  to  depend  upon  whether  the  offense  complained  of  was 
of  a  nature  to  affect  only  the  interior  discipline  of  the  vessel 
and  whether  it  did  or  did  not  disturb  the  public  peace.  Here, 
however,  the  information  furnished  is  so  meager  as  to  lead  to 
nothing  definite  or  satisfactory  on  that  i>oint.  In  the  absence 
of  evidence  to  the  contrary,  it  is  fair  to  presume  that  the  jus» 
tice  has  not  exceeded  his  jurisdiction. 

I  will  observe,*in  conclusion,  that  in  my  opinion  the  view 
of  the  United  States  district  judge  for  the  eastern  district  of 
Texas,  as  stated  in  his  accompanying  letter,  touching  his  juris- 
diction in  the  habeas  corpus  case  mentioned  by  him,  is  errone- 
ous. By  virtue  of  section  753  of  the  Eevised  Statutes,  the 
writ  extends  to  any  one  who  is  in  custody  in  violation  of  a 
treaty  of  the  United  States;  and  if,  at  the  hearing,  it  should 
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appear  that  the  party  is  imprisoned  in  violation  of  a  treaty, 
he  may  and  ought  to  be  discharged.  The  case  to  which  the 
district  judge  refers  involved  the  question* whether  the  com- 
mitment violated  a  treaty ;  a  question  over  which  he  undoubt- 
edly had  jurisdiction  under  the  above-named  section. 
Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 

Hon.  Hamilton  Fish, 

Secretary  of  State. 


RAILROAD  MAIL  TRANSPORTATION. 

The  provision  in  the  act  of  July  12,  1876,  chap.  179,  directing  the  Post- 
master-General to  make  a  10  per  cent,  reduction  of  the  compensation  to 
railroad  companies  for  carrying  the  mails,  operates  prospectively,  and 
docs  not  attVct  exisring  contracts  which  were  authorized  by  the  law 
in  force  at  the  time  of  their  execution.  As  to  these,  the  rate  remains  as 
stipulated  during  the  period  fixed  by  the  agreement. 

Department  of  Justice, 

December  21, 1876. 

Sir  :  A  reply  to  yours  of  October  25, 1876,  has  been  de- 
layed by  the  pressure  of  litigated  cases  requiring  constant 
and  instant  attention.  You  inquire  whether  or  not  the  act  of 
July  12, 1876,  which  directed  the  Postmaster-General  to  make 
a  10  per  cent,  reduction  of  the  compensation  of  all  railroad 
companies  for  carrying  the  mails,  applies  to  those  corpora- 
tions with  which  the  Postmaster-General  had  made  contracts 
for  a  term  of  years  not  yet  elapsed. 

In  my  opinion.  Congress  did  not  intend  it  to  have  thi* 
effect.  The  contracts,  of  which  that  with  the  Chicago  and 
Northwestern  Railway  Company,  submitted  by  you  for  in- 
spection, is  a  sample,  were  authorized  by  the  law  in  force  at 
the  dates  of  their  execution.  They  bound  both  parties.  A 
breach  of  them  by  either  would  subject  the  delinquent  to  a 
'  claim  for  damages.  The  act  of  July  12, 1876,  was  apparently 
passed  with  a  view  to  reduce  the  public  expenses.  But  it 
would  not  have  this  effect  if  an  equivalent  to  the  reduction 
of  pay  were  recoverable  under  the  name  of  damages,  with  per- 
haps the  expenses  of  litigation  added.  Therefore  I  conclude 
that  the  constniction  most  consistent  with  justice  and  fan* 
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dealing  is  the  true  one,  viz :  that,  as  to  existing  contracts, 
the  rate  remains  as  stipulated  in  the  agreement  during  the 
term  therein  mentioned,  but  that  in  those  cases  where  no 
contract  prevented  the  re<luction  should  bo  made.  The  Post- 
master-General was  directed  to  so  reduce  the  compensation 
in  every  instance  wliere  he  was  at  liberty  consistently  with 
previously  existing  laws  and  contracts,  and  upon  any  renew- 
als of  written  agreements,  as  from  time  to  time  their  terms 
expired.  Every  law  is  presumed  to  be  prospective  in  its 
oi>eration  unless  the  contrary  clearly  appears ;  and  thus  only 
can  the  aot  of  July  12,  187G,  be  made  to  operate  prospect- 
ively,  in  the  legal  meaning  of  that  word. 

Very  respectfully,  your  obedient  servant, 

ALPnOXSO  TAFT. 
The  Postmaster  General. 


IMPROVEMENT  OF  SOUTH  PASS  OF  THE  MISSISSIPPI. 

The  couclitions  imposed  by  the  second  proviso  in  section  4  of  the  act  of 
Mnrch  3,  1875,  chap.  134,  viz,  'Miuless  the  said  Eads  and  his  associates 
shall  secure  a  navigable  depth  of  20  feet  of  water  through  said  pass 
within  thirty  months/'  t&c.,  and  'Sinless  the  said  Eads  and  his  associ- 
ates shall  secare  an  additional  depth  of  not  less  than  two  feet  dnring 
each  succeeding  year  thereafter  imtil  26  feet  shall  have  been  secured,'' 
6cc.f  operate  to  bind.  Eads  and  his  associates,  on  pain  of  forfeiture  of 
their  privileges,  &c.,  to  s(»cure  a  navigable  depth  of  20,  22,  24,  and  £6 
feet,  within  the  periods  designated,  through  the  channel  over  the  shoal 
at  the  head  of  the  pass  and  likewise  over  tlie  bar  at  ifs4nouth ;  and,  by 
necessary  implication,  also  to  secure  a  navigable  wi<lth  of  the  required 
depth. 

The  provisions  in  other  parts  of  said  act  requiring  specific  depths  and 
widths,  varying  from  20  feet  in  <leptli  by  200  fceth  In  width  to  30  fett 
in  depth  by  350  feet  in  width,  relate  solely  to  the  work  at  the  mouth  of 
the  pass. 

So  soon  as  the  depth  and  width  required  by  those  provisions  for  payment 
of  any  inatallraeut  are  obtained,  the  payment  of  such  installment  may 
then  be  made,  if  no  forfeiture  has  bi'fu  iucurre.l  under  the  conditions 
contained  in  said  proviso. 

DEPART3IENT   OF  JUSTICE, 

January  17, 1877. 
Sir  :  Your  communication  of  the  24th  of  November  last,  in 
relation  to  the  improvement  of  the  South  Pass  of  the  Missis- 
sippi River,  undertaken  by  James  B.  Eads  an<l  his  associ- 
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ates  under  the  provisions  of  the  act  of  March  3, 1875,  chap- 
134,  presents  for  my  consideration  the  question,  "  Whether 
the  shoal  at  the  head  of  the  pass  is  a  part  of  the  pass  or  of 
the  main  Mississippi  River,  and  whether  the  first  payment  of 
$5(K),00()  can  be  made  when  the  channel  at  the  mouth  of  the 
pass  is  20  feet  deep  and  200  feet  wide,  or  whether  the  same 
width  and  depth  of  channel  must  be  obtained  through  the 
shoal  at  the  head  of  thepa^sf^ 

The  first  branch  of  the  question,  viz,  as  to  whether  the 
shoal  at  the  head  of  the  pass  is  a  part  of  the  latter,  involves 
the  determination  of  what  is  purely  matter  of  fact,  and  for 
that  reason  it  does  not  fall  within  my  sphere  of  duty  to  inves- 
tigate the  same  or  give  an  opinion  thereon.  But  I  obser\'e 
that  the  commission  of  United  States  engineer  ofilcers,  who 
were  appointed  by  Special  Orders  No.  229,  dated  November 
2, 1876,  to  report  upon  that  and  other  subjects,  declare  in 
their  report  to  the  Secretary  of  War  of  November  19, 1876, 
that  ^^  the  channel  through  the  said  shoal  by  which  access 
has  been  had  or  is  to  be  had  in  future  from  the  river  above 
into  the  South  Pass  is  a  part  of  that  pass."  This,  moreover, 
accords  with  what  would  seem  to  have  been  the  understand- 
ing of  Congress  when  the  above-mentioned  aet  was  passed ; 
for  the  design  of  the  improvement  thereby  authorized  un- 
doubtedly is  to  secure  a  navigable  outlet  from  the  deep  water 
of  the  river  above  the  pass  to  the  deep  water  of  the  Gulf 
below  it,  whioh  cannot  be  accomplished  without  removing  the 
obstruction  presented  by  the  shallowness  of  the  channel 
through  the  said  shoal.  Assuming,  then,  tliat  the  channel 
through  the  shoal  at  the  head  of  the  pass  is  itself  to  be  re- 
garded as  a  part  of  the  pass  under  the  act,  I  proceed  to  the 
remainder  of  the  question  under  consideration. 

The  act  provides  that  "when  a  channel  of  20  feet  in  depth 
and  of  not  less  than  200  feet  in  width  shall  have  been  ob- 
tained by  the  action  of  said  jetties  and  auxiliary  works 
§500,000  shall  be  paid;"  and  the  point  is,  whether  tliis  re- 
quirement as  to  depth  and  width  of  channel  before  payment 
applies  solely  to  the  work  on  the  bar  at  the  mouth  of  the  pass, 
or  whether  it  also  extends  to  that  on  the  shoals  at  the  head 
of  the  pass. 

Eads  and  his  associates  are  authorized  by  the  act  to  con- 
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tract,  on  the  couditions  therein  mentioned,  such  permanent 
and  sufficient  jetties  and  such  auxiliary  works  as  are  neces- 
sary to  create  and  maintain,  as  therein  set  forth,  ^^a  wide  and 
deep  channel  heUceen  tlie  South  Pass  of  the  Mississippi  and  the 
Qulf  of  Mexico.^  This  language  plainly  locates  the  work  of 
constructing  tlie  channel  at  the  bar  formed  in  the  mouth  of 
the  pass;  and,  but  for  the  tenns  of  one  of  the  conditions 
imposed  by  way  of  a  proviso,  there  is  nothing  in  the  act  that 
can  well  be  taken  to  include,  as  within  the  contemplated 
improvement,  the  deepening  of  the  channel  elsewhere.  The 
condition  referred  to  i^rovidos,  that  unless  "a  navigable  depth 
of  20  feet  of  water  through  said  pass"  shall  be  secured 
within  thirty  months  after  the  date  of  the  act.  Congress  may 
xevoke  the  privileges  granted  by  the  act  and  cancel  the  obli- 
^tions  of  the  United  States.  It  also  requires  that,  after  a 
depth  of  20  feet  of  water  is  obtained,  an  additional  depth  of 
2  feet  each  succeeding  year  thereafter  shall  be  secured  until 
the  depth  of  26  feet  is  obtained,  on  pain  of  like  action  by 
Congress.  By  force  of  the  words  "through  said  pass,"  the 
channel  over  the  shoal  at  the  head  of  the  pass  is  brought 
within  the  limits  of  the  improvement.  But  whilst  the  exten- 
sion of  the  improvement  so  as  to  embrace  the  channel  over 
that  shoal  depends  entirely  upon  the  condition  mentioned, 
the  deei)ening  of  such  channel  seems  likewise  to  be  governed 
wholly  by  the  requirements  of  the  same  condition.  These  are, 
as  already  stated,  that  the  channel  shall  have  a  navigable 
depth  of  20  feet  by  a  certain  time,  and  annually  thereafter  an 
additional  depth  of  2  feet,  until  a  navigable  depth  of  2^  feet  is 
secured.  Here,  it  will  be  observed,  no  specific  width  is  desig- 
nated; yet  a  navigable  tvidth  of  the  required  depth  is  clearly 
implied. 

On  the  other  hand,  the  construction  of  the  "wide  and  deep 
channel  between''  the  pass  and. the  Gulf  appears  to  be 
mainly  controlled  by  requirements  contained  in  other  parts  of 
the  act,  which  I  will  presently  mention.  I  say  mainly  con- 
trolled, for  it  is  true  that  the  terms  of  the  condition  above 
adverted  to,  re(iuiring  a  navigable  depth  of  20,  22,  24,  and 
26  feet  within  certain  periods,  apply  as  well  to  this  portion  of 
the  work  as  to  that  at  the  head  of  the  pass ;  yet  the  require- 
ments referred  to  as  contained  in  other  parts  of  the  act, 
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toaching  the  depth  and  width  of  the  chaunel,  seem  to  havo 
special  reference  to  the  former.  They  provide  that  the  chan- 
nel shall  ultimately  l>e  30  feet  deep  and  3o0  feet  wide ;  whereas 
the  condition  calls  only  for  an  ultimate  navigable  depth  of  2G 
feet. 

In  regard  to  payment  for  the  work,  the  act  provides  that, 
the  conditions  therein  prescribed  being  fully  complied  with, 
the  sum  of  $5,250,000  shall  be  paid  <'for  constructing  said 
works  and  obtaining  a  depth  of  30  feet  in  said  channel,^  &c. 
It  then  goes  on  to  prescribe  the  mode  of  payment,  which  is 
by  installments,  as  the  work  progresses.  Thus,  when  a  chan- 
nel of  20  feet  in  depth  and  200  feet  in  width  is  obtained,  the 
sum  of  $500,000  is  to  be  paid ;  and  upon  obtaining  22  feet  in 
depth  and  200  feet  in  width  a  like  sum  is  to  be  paid;  and  sa 
on  to  24  feet  in  depth  by  250  feet  in  width,  20  feet  by  300 
f.^et,  28  feet  by  350  feet,  and  finally  30  feet  in  depth  by  350 
feet  in  width.  These  installments  foot  up  $4,250,000,  pay- 
ment of  the  remaining  million  being  otherwise  provided  for; 
and  the  above  requirements  as  to  depth  and  width  relate,  I 
think,  exclusively  to  the  "  wide  and  deep  channel  between '^ 
the  pass  and  the  Gulf.  The  act,  indeed,  makes  it  obligatory 
that  all  the  conditions  prescribed  (including,  of  course,  the 
condition  requiring  a  navigable  depth  of  20  feet  to  be  secured 
over  the  shoal  at  the  head  of  the  pass)  shall  be  fully  i>er- 
formed  before  full  payment  is  made  for  the  work ;  but  tho 
payment  of  the  installments  is  governed  by  the  special  pro- 
visions authorizing  such  payment. 

The  general  conclusions  at  which  I  have  arrived  upon  tho 
subject  before  me  are  as  follows : 

1.  That  Mr,  Eads  and  his  associates  are  bound  by  the 
express  terms  of  the  said  condition,  on  the  pain  of  forfeiture 
of  their  privileges,  &c.,  to  secure  a  navigable  depth  of  20,  22, 
24,  and  26  feet,  within  the  periods  therein  prescribed,  through 
the  channel  over  the  shoal  at  the  head  of  the  ])ass  and  like- 
wise over  the  bar  at  its  mouth ;  that,  by  necessary  implica- 
tion, they  are  also  bound  to  secure  a  navigable  width  of  the 
required  depth  in  each  instance  through  the  channel  at  each 
of  those  points ;  and  that  the  provisions  in  said  condition  as 
to  depth  and  width  are  the  only  ones  of  the  kind  which  apply 
to  the  said  shoal. 
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2,  That  the  provisions  in  other  parts  of  the  statute  requir- 
ing specific  depths  and  widths,  varying  from  20  feet  in  depth 
by  200  feet  in  width  to  30  feet  in  depth  by  350  feet  in  width, 
relate  solely  to  the  work  at  the  month  of  the  pass. 

3.  That  the  payments  of  the  first  and  other  installments 
are  controlled  exclusively  by  the  terms  of  the  particular  pro- 
visions authorizing  such  payments;  and  that,  since  the  speci- 
fied depths  and  widths  mentioned  in  these  provisions  have 
reference  only  to  the  work  at  the  mouth  of  the  pass,  so  soon 
as  the  depth  and  width  required  for  any  such  payment  are 
obtained  it  may  then  be  made,  provided  no  forfeiture  has 
been  incurred  under  said  condition. 

Accordingly,  the  answer  I  make  to  your  question  is  that 
the  first  installment  of  $500,000  can  be  made  when  the  chan- 
nel at  the  mouth  of  the  pass  is  20  feet  deep  and  200  feet  wide, 
although  the  same  depth  be  not  obtained  through  the  shoal 
at  the  head  of  the  pass,  if  no  forfeiture  shall  have  arisen  by 
action  of  Congress  or  without  action  of  Congress,  as  provided 
in  the  condition  mentioned. 

I  have  the  honor  to  bo,  very  respectfully, 

ALPHONSO  TAFT. 
ilon.  J.  D.  Cameron, 

Secretary  of  ^Yar. 


OFFICES  OF  TRUST. 

The  coininiasioners  appointed  by  tho  President  for  the  Centennial  Exlii- 
bition,  under  section  3  of  the  net  of  March  3,  1871,  chap.  105,  though 
charged  with  duties  of  a  special  and  temporary  character,  are  officers 
of  the  United  States. 

The  positions  held  by  them  are  offices  of  "tnist,"  within  the  meaning  of 
section  9,  article  1,  of  the  Constitution. 

DEPARTMENT  OF   JUSTICE, 

January  20,  1877. 

Sir  :  I  have  considered  the  question  i^resented  in  your  let- 
ter of  the  11th  of  November  last,  namely,  whether  the  pro- 
vision in  the  ninth  section  of  Article  I  of  the  Constitution  of 
the  United  States,  that  '^  no  person  holding  any  office  of  profit 
or  trust  under  them  (the  United  States)  shall,  without  the  con- 
sent of  the  Congress,  accept  any  present,  emolument,  office,  or 
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title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state,"  applies  to  persons  holding  the  positions  of  president  of 
the  Centennial  Commission,  director-general  of  the  Centennial 
Exhibition,  and  secretary  of  the  executive  committee  of  said 
commission. 

The  firat  two  of  those  positions,  it  appears,  are  held  by  per- 
sons, each  of  whom  also  holds  an  appointment  from  the  Pres- 
ident of  the  United  States  as  a  commissioner  under  the  third 
section  of  the  act  of  March  3, 1871,  chap.  105,  entitled  "An 
act  to  provide  for  celebrating  the  one-hundredth  anniversary 
of  American  Independence,"  &c.,  whilst  the  remaining  posi- 
tion is  held  by  a  person  who  does  not,  as  I  understend,  other- 
wise sustain  any  official  relation  to  the  Government. 

The  commissioners  api)ointed  under  the  above-mentioned 
act  are  charged,  as  a  commission,  with  certain  duties,  which 
are  defined  in  the  second  and  sixth  sections  of  the  same  act 
and  also  in  the  subsequent  act  of  Juue  1, 1872,  chap.  259.  The 
Goveniment  being  interested  in  the  performance  of  these 
duties,  they  constitute  a  public  charge  or  oilice,  and  those  on 
whom  they  devolve  are,  strictly  speaking,  public  officers.  In 
section  7  of  the  said  act  of  March  3,  1871,  the  commissioners, 
as  it  would  seem,  are  comprehended  under  the  term  **  officers" 
there  employed ;  and  I  entertain  no  doubt  that,  though  their 
duties  are  of  a  special  and  temporary  character,  they  may 
properly  be  called  officers  of  the  United  States  during  the 
continuance  of  their  official  functions. 

However,  as  the  commissioners  receive  no  compensation 
for  their  services,  the  positions  held  by  them  are  not  offices 
of  profit.  Are  they  offices  of  trust,  within  the  meaning  of  the 
constitutional  provision !  I  think  they  must  be  so  regarded- 
Even  if  the  expression  "office  of  trust"  be  taken  in  its  strict 
common  law  signification,  it  would  unquestionably  include  an 
office  whose  duties  are  of  the  character  described  in  the  statu- 
tory provisions  referred  to  above ;  the  persons  appointed  to 
discharge  such  duties  being  presumed  to  have  been  intrusted 
therewith  on  account  of  their  personal  qualifications  and  fit- 
ness for  the  place. 

I  infer  that  the  secretary  of  the  executive  committee  holils 
his  appointment,  not  from  the  President  or  any  of  the  Depart- 
ments of  the  Government  invested  with  the  appointing  power. 


TO    THE   POSTMASTER-GENERAL.  189 

Conpensatlon  of  Assistant  V.  S.  Attorney. 


but  from  the  Commissiou  itself,  by  which  his  place  is  pre- 
sumed to  have  been  created.  If  this  be  true,  then,  although 
he  may  be  an  officer  of  that  body,  he  does  not  thereby  become 
an  officer  of  the  United  States,  and  cannot  be  considered  aa 
such. 

Upon  the  whole,  I  am  of  the  opinion  that  the  provision  in 
the  Constitution  quoted  above  applies  to  the  persons  holding 
the  positions  of  president  of  the  Centennial  Commission  and 
director-general  of  the  Centennial  Exhibition,  but  not  to  the 
person  holding  the  ijosition  of  secretary  of  the  executive 
committee  of  said  Commission. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT. 
Hon.  Hamilton  Fish, 

Secretary  of  State. 


COMPENSATION  OF  ASSISTANT  U.  S.  ATTORNEY. 

An  assistant  United  States  attorney  was  appointed  in  1874,  at  the  request 
of  the  Postmaster-General y  to  aid  in  conducting  a  suit  against  a  default- 
ing postmaster.  By  the  terms  of  his  appointment  the  assistant  was  to 
receive  "a  reasonable  compensation,  to  be  determined  by  the  Post- 
Office  Department."  He  claims  a  fixed  amount  as  compensation,  by 
virtue  of  an  agreement  made  previous  to  the  appointment :  Meld  that 
whatever  the  previous  agreement  was,  it  has  nothing  to  do  with  the 
matter  of  compensation  for  services  under  the  appointment,  which  lat- 
ter  leaves  the  amount  to  the  future  determination  of  the  Post-Office 
Department — an  arrangement  wherewith  any  previous  contract  for  a 
specific  fee  is  inconsistent. 

Department  of  Justice, 

January  24,  1877. 

Sir  :  I  have  the  honor  to  return  to  your  Department,  here- 
with, the  papers  which  accompanied  a  letter  received  by  me 
from  the  Hon.  J.  W.  Marshall,  Acting  Postmaster-General, 
dated  October  17, 1876,  in  regard  to  a  claim  for  professional 
services  presented  by  Mr.  Henry  W.  Hilliard,  of  Georgia. 

It  seems  that  on  the  19th  of  October,  1874,  Mr.  Hilliard  was 
appointed  an  assistant  United  States  attorney  for  the  district 
of  Georgia,  to  aid  in  conducting  a  suit  against  a  defaulting 
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postmaster.  By  the  terms  of  his  appointment  he  was  to  re- 
ceive for  this  service  "a  reasonable  compensation,  to  be  de- 
termined by  the  Post-OflSce  Department."  The  appointment 
was  made  at  the  request  of  the  Postmaster-General,  with  the 
understanding  that  the  compensation  should  be  paid  out  of 
the  appropriation  for  the  service  of  the  Post-OflSce  Depart- 
ment applicable  to  the  payment  of  "fees  to  •  •  •  attor- 
neys," &c. 

On  the  20th  of  October,  1874,  Mr.  Hilliard  was  paid  $500 
as  a  "retainer"  in  the  case;  and  he  claims  to  be  entitled  to 
$500  more,  alleging  that  the  Postmaster-General  had  agreed 
to  give  him  a  fee  of  $1,000,  of  which  the  sum  paid  on  the  20th 
of  October  was  a  part. 

Tliere  is  no  evidence  with  the  papers  of  any  agreement 
between  him  and  the  Postmaster-General,  except  the  letters 
of  Mr.  Spence  and  Mr.  Martin.  Mr.  Spence  relates  the  sub- 
stance of  a  conversation  with  the  Postmaster-General,  in 
which  the  latter  said  "  that  he  would  request  the  Attorney- 
General  to  appoint  Mr.  Ililliard,"  and  that  "he  had  agreed  to 
pay  him  $1,000;  $500  of  which  was  to  be  paid  immediately, 
and  the  balance  at  the  close  of  the  trial."  Mr.  Martin  states 
that  his  recollection  of  the  fee  Mr.  Billiard  was  to  receive  was 
"$500  as  a  retainer  and  $500  at  the  termination  of  the  case." 
But  it  will  be  observed  that  the  conversation  to  which  Mr. 
Spence  refers  happened  before  the  appointment  of  Mr.  Hil- 
liard by  the  Attorney-General,  and  applies  to  an  agreement 
then  already  made ;  while  the  statement  of  Mr.  Martin,  for 
aught  that  appears  therein,  maif  relate  to  the  same  agreement. 
Whatever  the  agreement  was  previous  to  the  appointment,  it 
has  nothing  to  do  with  the  matter  of  compensation  for  serv- 
ices under  the  appointment.  The  latter  provides  a  special 
mode  for  determining  that;  it  leaves  the  amount,  which  must 
be  a  reasonable  one,  to  the  future  determination  of  the  Post- 
Office  Department — an  arrangement  wherewith  any  previous 
contract  for  a  specific  fee  is  inconsistent. 

If,  then,  a  "reasonable  compensation"  for  the  services  has 
already  been  determined  bj"  your  Department,  and  the  amount 
thereof  paid  to  Mr.  Hilliard,  he  has  got  all  that  he  has  any 
right  to  claim,  though  the  amount  falls  short  of  that  which 
the  alleged  agreement  calls  for ;  if  it  has  not  as  yet  been 
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determined,  what  further  sum,  if  any,  he  should  be  allowed, 

rests  with  you  to  fix  according  to  your  own  judgment. 

I  am,  sir,  very  respectfully, 

ALPHONSO  TAFT. 
Hon.  J.  X.  Tyner, 

Postmaster-  Qenerul. 


USE  OF  THE  HUNTER  STAMP. 

boctioiis  3445  and  3440  Rev.  Stat,  give  the  Secretary  of  the  Treasury  and 

the  Coinmisfiionerof  Internal  Revenue  power  to  re<inire  and  enforce  tlie 

use  of  the  so-called  Hunter  stamp  upon  cigars. 
Regulations  i>ron)ulgated  under  and  in  conformity  ^vith  thoi$e  sectioub 

hjive  the  force  of  law ;  and  a  failure  to  comply  therewith  is  itunishahle 

under  the  general  clause  of  section  3456  Rev.  Stat. 

Department  of  Justice, 

February  2,  1877. 
Sir:  lieferriug  to  yours  of  the  19th  ultimo,  I  would  say 
that,  in  my  opinion,  the  Secretary  of  the  Treasury  and  the 
Commissioner  of  Internal  Kevenue,  under  Revised  Statutes, 
sections  3445  and  3446,  have  power  to  require  and  enforce  the 
use  of  the  so-called  Hunter  stamp  upon  cigars,  being  the 
stamp  now  in  use  upon  the  cigar-box,  but  with  the  addition 
of  coupons,  one  of  which  is  to  be  placed  upon  every  cigar 
contained  in  such  stamped  box,  the  stamp  and  coupon  bear- 
ing the  same  numerical  figures.  The  first  of  the  above-named 
tiectious  (3445)  authorizes  '^such  change  in  stamps"  and  the 
preJ^cription  of ''  such  instruments  or  other  means  of  attach- 
ing, protecting,  and  canceling  stamps  for  tobacco,  snuif,  and 
cigars''  as  those  oflBcials  may  approve.  The  next  section 
(3446)  authorizes  them  to  "alter,  renew,  or  change  the  form, 
style,  and  device  of  any  stamp,  mark,  or  label  used  under 
any  provision  of  the  laws  relating  to  distilled  spirits,  tobacco, 
snuff,  and  cigars,  when,  in  their  judgment,  necessary  for  the 
collection  of  revenue  tax,  or  the  prevention  or  detection  of 
frauds  thereon ;  and  may  make  and  publish  such  regulations 
for  the  use  of  such  mark,  stamp,  or  label  as  they  find  requisite. 
But  in  no  case  shall  such  renewal  or  change  extend  to  the 
abandonment  of  the-  general  character  of  the  stamps  above 
mentioned,  nor  to  the  dispensing  with  any  provisions  requir- 
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ing  that  such  stamps  shall  be  kept  in  book  form  and  have 
thereon  the  signatures  of  revenue  officers." 

It  will  be  noticed  that  the  ijhraseology  employed  contem- 
plates the  possible  use  of  some  mark  or  label  in  addition  to 
the  stamp  itself;  and  that  any  change,  while  it  preserves  the 
general  character  of  the  stamps,  the  book  form,  and  official 
signature,  is  authorized.  The  regulations  promulgated  under 
and  in  conformity  with  these  sections  would  have  the  force 
of  law;  and  any  failure  to  comply  with  them  on  the  part  of 
the  vender  of  cigars  would  make  him  punishable  under  the 
general  clause  of  Revised  Statutes,  section  3456,  imposing  a 
penalty  and  forfeiture  for  omitting  to  do  anything  required 
by  law  in  the  conduct  of  this  business,  even  if  he  would  not 
become  amenable  to  more  specific  provisions. 

Very  respectfully,  your  obedient  servant, 

ALPHONSO  TAFT^ 
Hon.  Lot  M.  Morrill, 

Secretary  of  the  Treasury. 


ACCOUNTING  OFFICERS— EFFECT  OF  SETTLEMENTS  BY. 

Section  191  of  the  Re  vised  Statu  teis  in  limited  to  cases  where  balances 
found  upon  the  settlement  of  accounts  or  claims,  and  eertiiicates  thereof 
are  transmitted  to  the  head  of  the  prox>er  Department  for  his  warrant 
or  requisition ;  it  does  not  extend  to  any  case  where  no  balance  is  certi- 
fied, or  where  the  whole  account  or  claim  is  disallowed. 

The  prohibition  in  that  section  a<^ainst  changing  or  modifying  balances 
certified  by  the  Commissioner  of  Customs  and  the  Comptrollers  of  the 
Treasury  does  not  apply  to  these  officers. 

The  provision  making  their  findings  "conclusive  upon  the  execntive 
branch  of  the  Government''  signifies  only  that  such  findings  are  not  to 
be  revisable  by  any  other  officer  or  officers  of  that  branch  of  the  Gov- 
ernment. 

Whether  the  Comptrollers  and  Commissioner  are  authorized  to  reopen 
settlements  made  by  themselves  or  their  predecessors  in  office  dei^nds 
upon  considerations  founded  on  the  law  as  it  stands  independently  of 
the  said  section ;  its  provisions  have  no  bearing  on  this  subject. 

Department  of  Justice, 

February  7,  1877. 
Sib  :  I  have  considered  the  questions  submitted  in  your 
letter  of  December,  27,  1870,  viz: 
"  1.  Does  the  prohibition  in  section  191  of  the  Revised  Stat- 
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ates,  upon  heads  of  Departments,  against  changing  or  modi- 
fying the  settlement  of  public  accounts,  apply  as  well  to  the 
Commissioner  of  Customs  and  Comptrollers  of  the  Treasury  as 
to  the  Secretary  of  the  Treasury  or  other  head  of  a  Depart- 
ment, and  can  a  Comptroller  of  the  Treasury  reopen  and 
change  or  modify  the  settlement  of  a  public  account  made  by 
himself  or  his  predecessor  t" 

"2.  Can  a  Comptroller  of  the  Treasury  reopen  and  re-ex- 
amine such  settlement  upon  the  discovery  and  presentation 
of  new  and  material  evidence! 

^'  3.  Conceding  that  said  section  191  prohibits  the  change 
or  modifioation  by  the  head  of  a  Department  of  a  balance 
certified  upon  the  settlement  of  a  public  account,  and  makes 
such  settlement  conclusive  upon  the  executive  branch  of  the 
Government,  and  subject  to  revision  only  by  Congress  or  the 
proper  courts,  does  such  prohibition  apply  in  cases  where  no 
balance  is  certified  and  the  whole  account  is  rejected?" 

These  questions  are  understood  to  be  propounded  with  a  view 
to  ascertain  whether,  in  the  opinion  of  the  Attorney-General, 
the  reopening  and  re-examination,  by  the  accounting  officers 
of  the  Treasury,  of  an  account  once  passed  upon  by  them,  are 
forbidden  by  the  above-named  section ;  and  my  investigations 
into  the  authority  of  those  officers,  relative  to  the  reopening 
and  re-examination  of  settlements,  have  consequently  been 
limited  to  the  ascertainment  of  whether  it  is  prohibited  b}'  that 
section,  which  reads  as  follows  : 

"  Sec.  191.  The  balances  which  may  from  time  to  time  be 
stated  by  the  Auditor  and  certified  to  the  heads  of  Depart- 
ments by  the  Commissioner  of  Customs  or  the  Comptrollers 
of  the  Treasury,  upon  the  settlement  of  public  accounts,  shall 
not  be  subject  to  be  changed  or  modified  by  the  heads  of  De- 
partments, but  shall  be  conclusive  upon  the  executive  branch 
of  the  Government,  and  be  subject  to  revision  only  by  Con- 
gress or  the  proper  courts.  The  head  of  the  proper  Depart- 
ment, before  signing  a  warrant  for  any  balance  certified  to 
him  by  a  Comptroller,  may,  however,  submit  to  such  Comp- 
troller any  facts  in  his  judgment  affecting  the  correctness  of 
such  balance,  but  the  decision  of  the  Comptroller  thereon  shall 
be  final  and  conclusive,  as  hereinbefore  provided." 

The  provision  just  quoted  is  to  bo  viewed  in  connection 
13  P 
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with  other  provisions  of  the  Bevised  Statutes  which  stand 
in  pari  materia.  Of  this  sort  are  those  contained  in  sections 
269,  273,  277, 313,  and  317.  Section  277  prescribes  the  duties, 
in  general,  of  the  several  Auditors,  touching  the  settlement 
of  accounts ;  section  269, 273,  and  317,  those  of  the  Comptrol- 
lers and  Commissioner  of  Customs;  and  section  313  those  of 
the  Kegister. 

By  section  277  it  is  made  the  duty  of  the  First  Auditor  to 
receive  and  examine  various  kinds  of  accounts.  In  regard  to 
some  of  these  he  is  required,  after  examination,  to  certify  the 
balances  and  transmit  the  same  with  the  vouchers  and  certifi- 
cates to  the  Commissioner  of  Customs,  and  in  regard  to  the 
rest  he  is  to  certify  the  balances  and  transmit  them  in  like 
manner  to  the  First  Comptroller,  for  their  decision  thereon 
respectively. 

The  same  section  makes  it  the  duty  of  the  Second  and 
Third  Auditors  to  receive  and  examine  various  other  kinds 
of  accounts,  including  all  war  accounts.  These  officers,  after 
examination  of  the  accounts  referable  to  them,  are  required 
.to  certify  the  balances,  and  transmit  the  same,  with  the 
vouchers  and  certificates,  to  the  Second  Comptroller  for  his 
decision  thereon. 

This  statement  of  the  provisions  of  section  277  will  suffice 
for  the  present  purpose,  and,  accordingly,  so  much  of  that 
section  as  relates  to  other  Auditors  is  passed  over. 

By  sections  269  and  317  it  is  made  the  duty  of  the  First 
Comptroller  and  of  the  Commissioner  of  Customs  to  examine 
all  accounts  settled  by  the  First  Auditor,  and  to  certify  the 
balances  arising  thereon  to  the  Begister,  who,  by  section  313, 
is  required  to  receive  from  those  officers  the  accounts  ad- 
justed by  them,  to  preserve  such  accounts  with  their  vouchers 
and  certificates,  and  to  transmit  to  the  Secretary  of  the  Treas. 
ury  copies  of  the  certificates  of  balances  of  such  accounts. 

Section  273  makes  it  the  duty  of  the  Second  Comptroller 
"  to  examine  all  accounts  of  the  Second,  Third,  and  Fourth 
Auditors,  and  certify  the  balances  arising  thereon  to  the  Sec- 
retary  of  the  Department  in  which  the  expenditure  has  been 
incurred.'' 

With  the  provisions  just  referred  to  concerning  the  duties  of 
the  Auditors,  Comptrollers,  &c.,  should  be  construed  section 
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191.  (  it^^reads :  ^^  The  balances  which  may  from  time  to  time 
be  stated  by  the  Auditor  and  certified  to  the  heads  of  Depart- 
ments by  the  Commissioners  of  Customs  or  the  Comptrollers 
of  the  Treasury,  upon  the  settlement  of  public  accounts  ^ — 
meaning,  very  plainly,  the  balances  certified  by  the  First 
Comptroller  and  Commissioner  of  Customs,  and  also  those 
certified  by  the  Second  Comptroller,  in  pursuance  of  the  above- 
mentioned  provisions.  The  certificates  of  balances  made  by 
the  First  Comptroller  and  Commissioner  under  those  provis- 
ions are  not  directed  to  the  head  of  a  Department )  they  are 
directed  to  the  Eegister,  by  whom  copies  thereof  are  trans- 
mitted to  the  Secretary  of  the  Treasury ;  but  they  are  mani- 
festly within  the  intent  of  the  provisions.  However,  the  certifi- 
cates of  balances  made  by  the  Second  Comptroller  are  directed 
to  the  head  of  the  Department  ^4n  which  the  expenditure  has 
been  incurred;"  so  that  if  the  settlement  upon  which  a  cer- 
tificate of  the  Second  Comptroller  is  based  relates  to  a  war 
account,  such  certificate  is  directed  to  the  Secretary  of  War. 
Those  balances  (section  191  goes  on  to  provide)  "  shall  not  be 
subject  to  be  changed  or  modified  by  the  heads  of  Departments, 
but  shall  be  conclusive  upon  the  executive  branch  of  the  Gov- 
ernment, and  be  subject  to  revision  only  by  Congress  or  the 
proper  courts."  The  words  "  heads  of  Departments,"  as  here 
used,  obviously  signify  the  heads  to  whom  the  balances  are  cer- 
tified as  aforesaid ;  thus,  in  the  case  of  a  balance  certified  by  the 
Second  Comptroller  upon  the  settlement  of  a  war  account,  the 
Secretary  of  War  is  meant.  This  is  clear,  moreover,  from  the 
next  sentence  in  the  section,  which  stands  in  conjunction  with 
the  preceding  sentence  as  a  qualifying  appendage  thereto,  and 
which  reads  as  follows :  "  The  head  of  the  proper  Depart- 
ment, before  signing  a  warrant  for  any  balance  certified  to 
him  by  a  Comptroller,  may,  however,  submit  to  such  Comp- 
troller any  faets  in  his  judgment  affecting  the  correctness  of 
such  balance,"  &c.  I  will  here  observe  that  the  term  "war- 
rant," as  employed  in  this  sentence,  comprehends  as  well  the 
requisitvyM  of  the  Secretary  of  War,  or  of  the  Secretary  of  the 
Navy,  or  other  head  of  Department  for  balances  so  certified 
to  him,  as  the  warrants  of  the  Secretary  of  the  Treasury  for 
balances  shown  by  the  certificates  of  the  First  Comptroller 
and  Commissioner  of  Customs,  copies  of  which  are  sent  to 
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him  by  the  Register.  The  words  "  warrant"  and  "  requisi- 
tion ^  are  sometimes  used  with  the  same  meaning.  For  ex- 
ample, the  ^^xoarranU  drawn  by  the  Secretaries''  of  the  War 
and  !Navy  Departments,  mentioned  in  section  273,  signify 
precisely  the  same  thing  as  the  "  requisitions  of  the  Secre- 
taries of  those  Departments,"  mentioned  in  section  3673. 

Accordingly,  in  so  far  a^  section  191  applies  to  the  heads  of 
Departments,  the  legal  effect  produced  thereby  is  simply 
this :  It  prohibits  the  Secretary  of  the  Treasury  from  changing 
or  modifying  the  balances  appearing  upon  the  certificates  of 
the  First  Comptroller  and  Commissioner  of  Customs,  whereof 
copies  have  been  transmitted  to  him  by  the  Register;  it  pro- 
hibits the  Secretarj'  of  War  from  changing  or  modifying  the 
balances  certified  to  him  by  the  Second  Comptroller ;  and  so 
with  respect  to  other  heads  of  Departments  to  whom  bal- 
ances may  be  certified  by  the  Comptroller.  But  it  author- 
izes the  Secretary  of  the  Treasury,  where  balances  are  certi- 
fied by  the  First  Comptroller  and  Commissioner,  upon  the 
transmission  of  copies  of  the  certificates  to  him  of  the  Regis- 
ter, and  before  issuing  a  warrant  for  any  of  such  balances,  to 
submit  any  facts  in  his  judgment  affecting  the  correctness 
of  the  balance  to  the  Comptroller  or  the  Commissioner,  as  the 
case  may  be ;  and  the  decision  of  the  ConlptroUer  or  Com- 
missioner thereon  is  to  be  "final  and  conclusive,"  as  far  as  the 
executive  branch  of  the  Government  is  concerned.  So  where 
a  balance  is  certified  by  the  Second  Comptroller  to  the  Secre- 
tary of  War,  it  authorizes  the  latter,  before  issuing  a  requisi- 
tion for  such  balance,  to  submit  any  facts  which  in  his  judg- 
ment affect  the  correctness  of  the  balance  to  the  Second 
Comptroller,  whose  decision  thereon  is,  in  like  manner,  to  be 
final  and  conclusive.  And  so  with  the  other  heads  of 
Departments. ) 

Now,  the  results  of  settlements  of  public  accounts  are  not 
certified  to  the  heads  of  Departments,  except  where  balances 
are  found  for  which  warrants  or  requisitions  are  to  be  issued 
drawing  money  from  the  Treasury — a  fact  that  is  plainly 
assumed  in  the  last  sentence  of  section  191.  Thus,  if  an 
account  passed  upon  by  the  First  Comptroller  or  the  Commis- 
sioner of  Customs,  or  a  claim  examined  by  either  of  them,  be 
found  balanced  or  bo  rejeet<3d,  the  action  of  each  is  evidenced 


TO    THE    SECRETARY    OF   THE    TREASURY.  197 

Accounting  Officers— Effect  of  Settlements  by. 

in  the  usual  way,  and  goes  with  the  vouchers,  &c.,  to  the 
Eegister  for  preservation;  but  no  copy  of  the  instrument 
showing  such  action  is  sent  by  the  latter  officer  to  the  Secretary 
of  the  Treasury.  So,  if  a  war  account  or  claim  be  found  bal- 
anced or  be  disallowed  by  the  Second  Comptroller,  no  certifi- 
cate exhibiting  such  result  is  sent  by  him  to  the  Secretary  of 
War.  In  the  cases  just  put,  therefore,  that  section  very 
clearly  has  no  operation  whatever;  it  being  by  the  terms 
thereof  limited  in  its  application  to  balances  which  arise  upon 
the  settlement  of  public  accounts,  Jind  of  which  certificates 
are  transmitted  to  the  head  of  the  proper  Department  for  his 
warrant  or  requisition. 

Agreeably  to  this  view  of  the  subject,  I  must  answer 
(varying  the  order  of  the  questions  submitted)  your  third 
question  in  the  negative.  The  prohibition  of  section  191 
cannot,  in  my  opinion,  have  any  application  to  cases  where 
no  balance  is  certified  and  the  whole  account  is  rejected,  such 
cases  being  entirely  without  its  scope. 

That  prohibition,  as  I  have  already  stated,  forbids  the  head 
of  a  Department  to  change  or  to  modify  any  balance  certified 
to  him,  but  empowers  him  to  submit  to  the  Comptroller,  be- 
fore signing  a  warrant  or  requisition  for  such  balance,  any 
faets  which  in  his  judgment  affect  its  correctness.  In  default 
of  any  facts  for  submission  the  balance  is  to  be  '^  conclusive 
upon  the  executive  branch  of  the  Government,"  and  subject 
to  revision  only  by  Congress  or  the  proper  courts.  And  in 
this  connection  your  first  question  suggests  the  inquiry 
whether  the  same  prohibition  extends  to  the  Commissioner  of 
Customs  and  Comptroller  of  the  Treasury. 

That  these  officers  may  review  their  previous  action  in  the 
light  of  facts  presented  to  them  by  the  Secretary,  before  he 
issues  his  warrant  or  requisition,  is  clear.  Tfce  power  to  do 
so  ujwn  new  and  material  facts  aftecting  the  correctness  of 
such  action,  which  may  otherwise  come  iuto  their  possession 
before  or  even  after  the  issue  of  a  warrant,  but  prior  to  pay- 
ment, is  not,  as  I  conceive,  inconsistent  with  the  provisions  of 
section  191.  Until  the  balance  found  upon  a  settlement  has 
been  actually  paid,  and  while  the  matter  is,  as  it  were,  in  fieri, 
I  think  the  Comptrollers  or  Commissioner  may,  notwithstand- 
ing the  provisions  of  that  section,  interpose  at  any  stage  of 
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the  proceedings  to  prevent  the  payment  of  the  balance,  recall 
the  certificate,  and  re-examine  the  settlement,  with  a  view  to 
the  correction  of  errors  or  mistakes,  whether  of  law  or  fact, 
therein.  The  design  of  those  provisions  was  certainty  not 
to  cut  off  this  wholesome  power  of  review  by  the  accounting 
officers  over  their  own  actions,  when  exercised  within  those 
limits  and  for  that  purpose;  for  without  it  great  incon- 
venience and  often  great  loss  to  the  Government  might  ensue. 
Their  aim  was  to  exclude  from  the  heads  of  Departments  all 
revisory  authority  over  the  findings  of  the  Comptrollers  and 
the  Commissioner  as  shown  by  the  certificates  of  balances, 
(except  so  much  as  might  be  necessary  to  determine  whether 
the  correctness  of  any  balance  is  affected  by  facts  coming  to 
the  knowledge  of  the  head  of  Department,)  and  to  make 
such  findings  conclusive.  The  latter  (so  the  statute  declares) 
are  to  be  "conclusive  upon  the  executive  branch  of  the  Gov- 
ernment^; by  which  is  meant  nothing  more  than  this,  that 
they  are  not  to  be  revisable  by  any-  other  officer  or  officers  of 
the  executive  Department. 

I  think,  then,  that  the  prohibition  mentioned  does  not 
apply  to  the  Comptrollers  or  the  Commissioner  of  Customs. 

Hence,  whether  one  of  these  officers  can  "reopen  and 
change  or  modify  the  settlement  of  a  public  account  made  by 
himself  or  his  predecessor,"  as  is  i)ropounded  in  your  first 
question,  or  whether  he  can  "reopen  and  re-examine  such 
settlement  upon  the  discovery  and  presentation  of  new  and 
material  evidence,"  as  is  asked  in  your  second  question,  must 
depend  altogether  upon  considerations  founded  on  the  law  as 
it  exists  independent  of  the  provisions  of  section  191.  Those 
provisions,  it  seems  to  me,  have  no  bearing  upon  the  subject. 

I  express  here  no  opinion  upon  the  powers  of  the  Comp- 
trollers and  Commissioner  in  that  regard  beyond  what  I  have 
incidentally  exi)rcssed  in  the  foregoing,  understanding,  as  I 
do,  that  the  questions  submitted  by  you  were  intended  to  elicit 
an  opinion  only  as  to  the  effect  of  section  191  thereon ;  and 
upon  this  point  I  trust  the  ^iews  wliich  I  have  now  the  honor 
to  communicate  to  you  will  be  regarded  as  a  sufficient  answer. 
I  am,  sir,  very  resi)ectfully,  your  obedient  servant, 

ALPHO^"SO  TAFT. 

The  Secretary  of  the  Treasury. 
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RETIRED  LIST— RESECTION  OF  ARM  OR  LEG. 

A  partial  resection  of  an  arm  or  leg  on  account  of  wounds  received  in 
battle,  where  the  operation  is  followed  by  permanent  disability  of  the 
limb,  and  the  disability  is  partly  owing  to  such  operation,  suffices  to 
bring  a  case  within  the  proviso  of  the  second  section  of  the  act  of  March 
3,  1875,  chap.  178. 

Depart:vient  of  Justice, 

February  13, 1877. 

Sir  :  Your  communication  of  the  lotb  of  Kovember  last,  in- 
relation  to  the  case  of  First  Lieut.  Paul  Quirk,  Second  Cav- 
alry, presents  the  question,  "  Whether  a  partial  resection^ 
[such  as  is  described  in  that  communication]  ^^  on  account  of 
wounds,  to  which  operation  the  permanent  disability  of  a  leg 
may  be  partly  owing,  is  enough  to  bring  an  officer  within  the 
proviso  of  the  act  of  March  3, 1875,  (18  Stat.,  512) !" 

You  state  that  Lieutenant  Quirk  '^was  placed  upon  the 
retired  list  with  the  rank  of  captain,  he  having  been  exercis- 
ing the  command  of  a  captain  when  wounded.  After  the 
passage  of  the  above-mentioned  act  he  was  reduced  to  the 
rank  of  first  lieutenant,  the  disability  for  which  he  was  retired 
involving  a  partial  resection  only.  From  this  reduction  he 
desires  to  be  relieved.^' 

And  after  giving  an  abstract  of  the  reports  of  different  sur- 
geons, both  in  and  out  of  the  Army,  upon  the  case  of  Lieuten- 
ant Quirk,  made  at  different  times,  from  September,  18G3,  to 
May  5, 1876,  you  further  request  an  opinion  as  to  whether, 
upon  the  facts  thus  set  forth,  that  officer  ^<  is  entitled  to  a 
rescission  of  the  order  by  which,  under  the  supposed  applica- 
tion to  his  case  of  the  act  of  March  3, 1875,  he  was  reduced 
in  rank  upon  the  retired  list." 

To  the  inquiry  first  above  mentioned  I  answer,  that  where 
there  has  been  but  a  partial  resection  of  an  arm  or  leg  on 
account  of  wounds  received  in  battle,  if  the  operation  is  fol- 
lowed by  permanent  disability  of  the  limb,  and  the  disability 
is  partly  owing  to  such  operation,  this  is,  in  my  opinion,  suf- 
ficient to  bring  the  case  within  the  proviso  of  the  act  of  March 
3, 1875,  referred  to  in  your  question. 

The  other  question  on  which  you  request  an  opinion  turns 
upon  whether  Lieutenant  Quirk's  case  is  one  of  permanent 
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disability  of  a  limb,  partly  owing  to  a  partial  resection  thereof. 

In  regard  to  this  point,  permit  me  briefly  to  say  that  the  facts 

set  forth  in  your  communication  leave  no  doubt  in  my  mind 

that  his  case  is  one  of  that  sort,  and  that,  consequently,  he 

is  fairly  entitled  to  a  rescission  of  the  order  adverted  to. 

Very  respectfully,  j'our  obedient  servant, 

ALPHOXSO  TAFT. 
Hon.  J.  D.  CA:vrERON, 

Secretary  of  War. 


PAINTINGS  ON  GLAS&-DUTY  ON. 

Paintings  on  glass,  wliicli  rank  as  works  of  art,  are  subject  to  a  duty  of 
10  per  centum  ad  valorem  under  section  2504  Rev.  Stat.,  schedule  M, 
as  "  paintings    *    *    *    not  otherwise  provided  for." 

Such  paintings  distinguished  from  paintings  on  glass  which  are  the 
products  of  manufacture  or  handicraft.  The  latter  only  are  dutiable 
under  the  provisions  in  schedule  B,  of  that  section,  for  "  paintings  on 
glass  or  glasses    •     *    *    not  otherwise  provided  for." 

DEPART3IENT  OF  JUSTICE, 

Febrmry  28, 1877. 

Sir  :  I  have  examined  the  papers  which  accompanied  your 
letter  of  December  13, 1876,  and  which  are  returned  to  you 
herewith,  in  relation  to  the  duty  upon  paintings  on  glass  that 
rank  and  may  be  classified  as  works  of  art. 

It  appears  by  these  papers  that  in  November,  1874,  the  then 
Acting  Secretary  of  the  Treasury  decided  that  such  paintings 
came  within  the  provision  for  "  paintings  •  •  •  not  other- 
wise provided  for,"  in  schedule  M,  section  2504  of  the  Revised 
Statutes,  and  were  liable  to  a  duty  often  i>er  centum  ad  valo- 
rem ;  but  that  in  May,  1875,  it  was  decided  by  the  Secretary 
of  the  Treasury  that  such  paintings  fell  under  the  provision 
in  schedule  B,  of  the  same  section,  imposing  a  duty  of  forty 
per  centum  ad  valorem  upon  "paintings on  glass  or  glasses,^ 
and  were  dutiable  at  the  latter  rate. 

Application  has  been  made  to  you  in  behalf  of  the  trustees 
of  Saint  Patrick's  Cathedral,  New  York  City,  for  a  reconsid- 
eration of  the  subject;  and,  in  connection  therewith,  it  is 
alleged  that  the  value  of  the  glass  for  certain  windows 
ordered  for  that  cathedral  does  not  exceed  $500,  while  the 
value  of  the  paintings  put  upon  the  glass  is  $10,000. 
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You  request  an  opinion  from  me  upon  the  question  in- 
volved, which  I  understand  to  be  this :  Whether  paintings  on 
glass,  ranking  as  works  of  art,  are  dutiable  under  the  provis- 
ion in  schedule  B,  or  under  the  provision  in  schedule  M, 
above  referred  to. 

This  question  presupposes  that  there  is  a  known  and  es- 
tablished difference  among  paintings  on  glass  between  those 
which  do  and  those  which  do  not  rank  as  works  of  art ;  the 
former,  as  I  conceive,  being  produced  by  the  individual  skiU 
and  invention  or  design  of  an  artist^  the  latter  being  products 
of  manufacture  or  mere  handicraft,  and  bearing  the  stamp  of 
the  artisan  simply.  Assuming,  then,  that  such  a  difference 
exists  in  a  commercial  sense,  and  that  paintings  on  glass  are 
classified  with  reference  thereto  by  the  usages  of  trade,  I  in- 
cline to  the  view  that  the  provision  in  schedule  B  extends 
only  to  those  of  the  latter  description,  and  that  those  of  the 
former  description  fall  under  the  provision  in  schedule  M. 

The  first  of  the  provisions  just  mentioned  appears  in  the 
following  paragraph,  taken  from  section  2504  of  the  Revised 
Statutes: 

^<  Porcelain  and  Bohemian  glass,  glass  crystals  for  watches, 
glass  pebbles  for  spectacles,  not  rough ;  paintings  on  glass  or 
glasses^  and  all  manufactures  of  glass,  or  of  which  glass  shall 
be  a  component  material,  not  otherwise  provided  for^  and  all 
glass  bottles  or  jars  filled  with  sweetmeats  or  preserves,  not 
otherwise  provided  for:  forty  per  cent,  ad  valorem." 

.Here,  the  qualifying  phrase  "not  otherwise  provided  for'' 
must  be  understood  to  apply  as  well  to  paintings  on  glass  as 
to  manufactures  of  glass  or  of  which  glass  is  a  component 
material;  and  it  implies  the  existence  of  one  or  more  provis- 
ions elsewhere,  in  which  such  paintings  are  otherwise  pro- 
vided for. 

I  find  three  other  provisions,  exclusive  of  that  in  schedule 
M,  vrherein  paintings  are  provided  for,  each  of  which  may  in- 
clude paintings  on  glass,  and  all  of  which  are  contained  in 
section  2505  of  the  Revised  Statutes.  They  are :  (1)  "paint- 
ings •  •  •  specially  imported  in  good  faith  for  the  use 
of  any  society  or  institution  incorporated  or  established  for 
philosophical,  educational,  scientific,  or  literary  purposes,  or 
encouragement  of  the  fine  arts,  and  not  intended  for  sale;'' 
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(2)  "  paintings  •  •  •  and  other  works  of  art,  the  produc- 
tion of  American  artists ; "  and*(3)  "  paintings  •  •  •  and 
other  works  of  art,  imported  expressly  for  presentation  to 
national  institutions,  or  to  any  State,  or  to  any  municipal  cor- 
poration." Each  of  these  provisions  exempts  from  duty  the 
paintings  to  which  it  applies ;  and  where  paintings  on  glass  are 
covered  by  any  one  of  them,  as  may  well  happen,  such  paint- 
ings are  undoubtedly  otherwise  provided  for  within  the  mean- 
ing of  the  provision  in  schedule  B. 

But  to  the  provisions  just  enumerated  may,  I  think,  be 
added  that  in  schedule  M,  as  otherwise  providing  for  paint- 
ings on  glassy  the  latter  applying  to  such  as  may  be  classi- 
fied as  works  of  art. 

Judging  from  the  nature  of  the  other  articles  with  which 
those  described  as  '^  paintings  on  glass  or  glasses''  are  associ- 
ated in  the  provision  in  schedule  B — all  of  the  former  being 
manufactured  products  or  the  work  of  handicraft — ^it  may 
reasonably  be  inferred  that  such  paintings  were  intended  to 
be  dutiable  under  that  provision  only  where  they  were  the 
products  of  manufacture  or  handicraft^  particularly  as  the 
provision  does  not,  as  has  been  already  intimated,  cover  all 
paintings  on  glass. 

On  the  other  hand,  judging  from  the  character  of  the  other 
articles  with  which  those  described  as  "  paintings"  are  associ- 
ated in  the  provision  in  schedule  M— the  former  comprising 
works  of  art  alone — it  is  fair  to  presume  that  this  provision 
was  more  especially  designed  for  paintings  which  are  works 
of  art,  irrespective  of  the  material  on  which  they  are  produced ; 
and  there  is  ground  for  believing  that  paintings  on  glass 
ranking  as  works  of  art,  were  meant  to  be  dutiable  thereunder. 

My  conclusion,  which  proceeds  on  an  assumed  difference, 

in  a  commercial  point  of  view,  between  paintings  on  glass 

which  do  and  paintings  on  glass  which  do  not  rank  as  works 

of  art,  is  that  paintings  of  the  former  kind  are  subject  to  duty 

only  under  the  provision  in  schedule  M. 

I  am,  sir,  very  respectfully, 

ALPHOXSO  TAFT 
Hon.  Lot  M.  Moeeill, 

Secretary  of  the  Treas^iry. 
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Lotterj  Oirenlars. 

LOTTERY  CIRCULARS. 

Under  section  3894  Rev.  Stat.,  as  amended  by  section  2  of  the  act  of  July 
.    12,  1876,  chap.  186,  letters  or  circulars  concerning  legal  as  well  as  those 

concemiug  illegal  lotteries  are  authorized  to  he  excluded  from  the 

mails 

Depart]vient  OF  Justice, 

March  3, 1877. 

Sir:  The  tlieu  Acting  Postmaster-General,  upon  the  28th 
day  of  October  last,  submitted  an  inquiry  as  to  the  correct- 
ness of  the  construction  placed  by  your  circular  of  July  20, 
1876,  upon  Eev.  Stats.,  sec.  3894,  as  amended  by  act  of  July 
12, 1876,  chap.  186,  sec.  2. 

That  your  instructions,  contained  in  that  circular,  were 
correct  in  the  interpretation  and  application  of  that  statute, 
cannot  admit  of  doubt.  Section  3894,  as  it  originally  read 
and  as  it  appears  in  the  volume  of  the  Bevised  Statutes,  was 
this :  "  Ko  letter  or  circular  concerning  illegal  lotteries,  so- 
called  gift  concerts,  or  other  similar  enterprises,  offering 
prizes,  or  concerning  schemes  devised  and  intended  to  deceive 
and  defraud  the  public  for  the  purpose  of  obtaining  money 
under  false  pretenses,  shall  be  carried  in  the  mails ; "  the  next 
and  concluding  sentence  of  the  section  providing  the  punish- 
ment for  any  person  who  shall  deposit  anything  in  the  mails 
in  violation  of  this  law,  or  send  any  such  matter  to  be  con- 
veyed by  mail.  The  amendatory  act  of  July  12, 1876,  strikes 
out  the  word  "illegal."  "If  this  language  was  ambiguous," 
say  the  Supreme  Court,  in  relation  to  the  phraseology  of 
the  statute  under  discussion  in  United  States  vs.  Fisher,  (2 
Cranch,  389,)  "  all  the  means  recommended  by  the  counsel  for 
the  defendants  would  be  resorted  to  in  order  to  remove  the 
ambiguity.  But  it  appears  to  the  majority  of  the  court  to  be 
too  explicit  to  require  the  application  of  those  principles 
which  are  useful  in  doubtful  cases." 

Legal  lotteries  are  those  established  by  law,  like  the  Lou- 
isiana State  Lottery,  or  the  one  authorized  by  the  original 
charter  of  Washington,  and  mentioned  in  Clark  vs.  Mayor, 
(12  Wheat.,  40.)  Their  circulars  were  at  first  not  excluded 
from  the  mails ;  but  Congress,  apprehending  that  the  injury 
to  the  public  might  be  the  same  in  the  case  of  legal  as  in  the 
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case  of  illegal  lotteries,  amended  the  Islw,  especially  to  exclude 
the  circulars  of  both  fjrom  the  mails.  This  supervisory  power 
of  determining  the  character  of  the  matter  which  should  be 
deemed  mailable  has  frequently  been  exercised. 

Having  given  the  subject  that  consideration  which  the 
amount  of  the  pecuniary  interest  affected  and  the  respect  to 
be  shown  to  corporations  sanctioned  by  State  legislation 
required,  I  cannot  see  how  Congress  could  have  more  explic- 
itly declared  a  purpose  to  deprive  of  mail  privileges  all  lot- 
tery letters  and  circulars,  without  regard  to  the  charter  or 
charters  of  the  lotteries,  than  it  did  by  striking  out  the  lim- 
itation previously  found  in  the  word  "illegal." 

The  papers  accompanying  your  letter  are  herewith  returned. 
Respectfully, 

ALPIIOXSO  TAFT. 

lion.  Jas.  !N^.  Tyner, 

Postmaster-  General 


centennial  exhibition. 

The  Secretary  of  the  Interior  is  anthorized  to  apply  certain  unexpended 
balances  of  appropriations  to  defray  certain  charges  incnrred  by  his 
Dei)artment  in  connection  with  the  Centennial  Exhibition. 

Depabtment  of  Justice, 

March  3, 1877. 
Sir  :  In  reply  to  yours  of  the  14th  ultimo,  as  to  the  applica- 
tion of  small  balances  remaining  unexpended  of  appropria- 
tions under  act  of  March  3, 1875,  to  the  payment  of  contingent 
expenses  of  the  executive  Departments,  incurred  in  connection 
with  the  Centennial  Exhibition,  (as  permitted  by  act  of  May 
1, 1876,)  I  would  say  that  j'ou  have  the  right  to  direct  the 
surplus  of  such  appropriations  as  pertain  to  your  Department 
to  be  turned  over  and  used  to  defray  charges  arising  in  con- 
sequence of  the  efforts  made  by  the  Interior  Department  in 
furtherance  of  the  objects  of  the  Centennial  Exhibition. 
Very  respectfully,  yours, 

ALPHONSO  TAFT. 
Hon.  Z.  Chandler, 

ISecretary  of  the  Tnierior, 
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CASE  OF  THE  STEAMER  JACKSON. 

In  June,  1865,  a  steamboat  was  chartered  by  the  Govommcut  to  run  on 
the  Chattahoochee  and  Appalachicela  rivers,  the  management  of  the 
craft  being  left  in  charge  of  the  owners.  While  under  charter  it  was 
accidentally  lost  by  fire.  Held  that  the  boat  was  not  in  the  military 
service,  within  the  meaning  of  section  2  of  the  act  of  March  3,  1849, 
chap.  129,  as  amended  by  section  5  of  the  act  of  March  3,  1863,  chap. 
78,  and  that  the  United  States  incurred  no  liability  for  the  loss. 

Department  of  Justice, 

March  8,  1877. 

Sir  :  Yours  of  the  2Gth  ultimo,  (received  at  this  Depart- 
ment the  3d  instant,)  relating  to  payment  for  the  steamer 
Jackson,  has  been  under  consideration,  which  has  led  to  the 
conclusion  that  the  original  payment  for  that  vessel  was  not 
authorized  by  law  for  reasons  which  are  equally  cogent  to 
l>revent  any  further  payment  to  the  present  claimants. 

The  voluminous  documents  accompanying  your  letter,  and 
which  are  herewith  returned,  present  numerous  questions 
which  it  is  not  thought  unnecessary  to  discuss,  since  the  cor- 
rect solution  of  the  single  one,  whether  or  not  the  boat  was — 
under  the  act  of  March  3, 1849,  chap.  129,  sec.  2,  as  amended 
by  that  of  March  3, 1863,  chai).  78,  sec.  5— to  be  paid  for  by 
the  Government  in  case  of  accidental  loss,  will  determine 
whether  or  not  any  payment  on  account  of  the  destruction 
was  legally  justifiable. 

The  essential  facts,  succinctly  stated,  are  that  the  steamer 
was  chartered  June  18, 1865  (after  the  perils  from  actual  hos. 
tiUties  were  substantially  over)  to  run  on  the  Chattahoochee 
and  Appalachicola  rivers,  "  the  owners  to  pay  all  the  running 
expenses;^  this  agreement  leaving  the  old  captain  in  charge, 
and  having  been  eflfected  with  his  agent.  Under  this  engage- 
ment, the  boat  was  laden  with  cotton  to  be  transported  from 
Eufaula  and  Fort  Gaines,  Ga.,  where  it  was  put  on  board,  to 
Appalachicola,  Fla.,  and  there  delivered  to  the  United  States 
Treasury  agent.  At  3  p.  m.  of  June  29,  1865,  when  within 
four  hours  of  reaching  her  destination,  she  and  her  cargo 
were  wholly  destroyed  by  fire,  originating  from  some  unex- 
plained cause;  the  vessel  being  still  under  the  exclusive  man- 
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agement  of  the  owners'  master,  and  no  Federal  officer,  civil 
or  military,  being  then  on  board. 

The  charter  was  a  mere  contract  of  affreightment,  (Reed 
V8.  United  States,  11  Wall.,  600-603;  United  States  vs.  Eus- 
sell,  13  Wall.,  623;)  consequently  the  craft  was  not  "in  the 
military  service  of  the  United  States,  within  the  meaning  of 
the  statutes  of  March  3, 1849,  and  1863.  (See  opinion  of  the 
Supreme  Court  in  Outtman's  case,  9  Court  of  Claims  Bep.^ 
68-71.)  The  case  of  John  S.  Shaw  vs.  The  United  States, 
argued  and  decided  at  the  current  term  of  the  Supreme 
Court,  is  much  stronger  against  the  Government,  on  the  facts, 
than  the  present  one;  yet  it  was  held  that  the  defendants 
were  not  liable,  and  that  the  vessel  should  not  have  been 
paid  for  out  of  the  Federal  Treasury  (see  3  Otto,  235). 
Very  respectfully,  yours, 

ALPHONSO  TAFT. 

The  Secretary  of  the  Treasury. 


OPIN^IOIs  S 

OF 

HON.  CHARLES  DEVENS,  OF  MASSACHUSETTS. 

APPOINTED  MARCH  12, 1877. 


TEMPORARY  APPOINTMENTS  BY  THE  PRESIDENT. 

The  President  has  power  to  fill,  by  temporarj'  appointment,  in  a  recess  of 
the  Senate,  a  vacancy  then  existing  ^Yhich  occnrretl  during  the  next 
preceding  session  of  that  body. 

DEPARTMENT  OF  JUSTICE, 

March  17, 1877. 

Sir  :  The  inquiry  submitted  iu  the  note  of  the  Secretary  of 
the  Treasury  to  you  of  the  13th  instant,  and  by  you  trans- 
mitted to  me  upon  the  same  day,  relating  to  the  nomina- 
tions of  collectors  of  customs,  is  answered  by  the  opinion  of 
Mr.  Evarts,  when  Attorney-General,  (12  Opin.,  449,)  to  the 
effect  that  the  President  may  fill  ^^all  vacancies  liiat  hap- 
pen to  exist  at  a  time  when  the  Senate  cannot  be  consulted 
as  to  filling  them,^  with  this  limitation:  that,  according  to 
to  the  tenure  of  office  act,  (approved  March  3,  1867,  chap. 
154, 14  Stats.,  430,  and  Eev.  Stat.  sec.  1769,)  if  no  appoint- 
ment be  made  during  the  session  of  the  Senate  held  next 
after  the  vacancy  occurs,  the  vacated  office  shall  fall  into 
abeyance.  The  matter  is  fuUy  discussed  by  Mr.  Evarts,  and 
he  is  so  well  sustained  by  the  earlier  opinions  to  which  he 
refers  that  no  further  elaboration  is  deemed  necessary. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
The  President. 

Note. — ^In  an  opinion  addressed  to  the  Secretary  of  the  Treasury,  dated 
Jane  18,  1880,  the  question  of  the  power  of  the  President  to  fill  a  vacancy 
during  a  recess  of  the  Senate,  which  occurred  during  the  preceeding 
session  thereof,  was  again  considered  by  Attorney-General  Devens,  who, 
in  this  later  opinion,  after  an  elaborate-  review  of  those  of  his  predeces- 
sors, and  the  concurrent  practice  of  the  Executive,  upon  the  same  sub- 
ject, accompanied  by  an  able  discussion  of  the  subject  himself,  reaffirms 
the  ruling  adopted  in  the  foregoing. 
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ACTS  OF  FORMER  ADMIXISTRATIOX. 

Where  application  was  made  to  the  Secretary  of  the  Interior  for  a  review 
of  the  action  of  his  predecessor  in  office  and  of  the  Executive  in  a  case 
passed  upon  by  them  during  the  preceding  administration — ^the  appli- 
cation resting  solely  upon  the  ground  of  alleged  error  in  the  construc- 
tion of  a  statute :  Adviaed  that  the  former  action  in  the  case  cannot 
with  propriety  be  reviewed. 

It  is  a  settled  rule  of  administrative  practice  that  the  official  acts  of  a 
previous  administration  are  to  be  considered  by  its  successor  as  final, 
so  far  as  the  Executive  is  concerned. 

DEPART3IENT  OF  JUSTICE, 

March  20,  1877. 

Sir  :  I  have  the  honor  to  return  to  your  Department,  here- 
with,  a  number  of  papers  relating  to  the  case  of  Col.  William 
Craig,  a  "derivative  claimant"  of  part  of  the  Las  Animas 
grant,  which  were  left  with  me  on  Saturday'  last  by  Mr.  Mar- 
ble, who,  agreeably  to  your  direction,  at  the  same  time  sub- 
mitted to  me  the  question  whether  the  action  of  your  prede- 
cessor in  office  and  of  the  late  Executive,  in  regard  to  that 
case,  may  now  be  reviewed. 

In  reply  to  this  inquiry  permit  me  briefly  to  state :  The 
application  for  a  review  is  not,  as  I  understand,  based  upon 
new  evidence,  or  like  ground,  affecting  the  case  itself— indeed 
there  appears  to  have  been  no  controversy  as  to  the  facts — 
but  it  rests  entirely  upon  alleged  error  in  the  decisions  of  the 
late  administration  in  the  construction  of  a  statute.  Under 
these  circumstances,  I  think  the  former  action  on  the  case 
cannot  with  propriety  be  reviewed.  It  is  forbidden  by  a  rule 
of  administrative  practice,  which  was  stated  and  the  reason 
therefor  ably  presented  by  Attorney-General  Wirt  in  1825, 
(2  Opin.,  8,)  and  which  has  since  been  frequently  restated 
with  approval  by  other  Attorneys-General,  (13  Opin.,  33, 
387,)  viz,  that  the  official  acts  of  a  previous  administration 
are  to  be  considered  by  its  successor  as  final,  so  far  as  the 
Executive  is  concerned.  This  rule  may  be  regarded  as  set- 
tled, and  I  perceive  nothing  in  the  present  case  that  relieves 
the  latter  from  its  application. 

I  am,  sir,  with  great  respect,  your  obedient  servant, 

CHAS.  DEYENS. 
Hon.  Carl  Schurz, 

Secretary  of  the  Interior. 


TO   THE   PRESIDENT.  209 


Support  of  the  Army. 


SUPPORT  OF  THE  ARMY. 

Congress  acljoiimed  March  3,  1877,  without  providing  for  the  payment  of 
the  Army  subsequent  to  June  30  of  that  year.  Inquiry  being  made 
whether,  if  the  necessary  funds  can  be  furnished  by  individual  contri- 
bution, they  can  properly  be  used  for  that  purpose,  and  the  Army  thus 
supported  until  the  next  session  of  Congress :  Advised  (after  reviewing 
the  constitutional  and  legislative  provisions  bearing  on  the  subject) 
that  this  means  of  paying  the  Army  cannot  proi)erly  be  employed  by 
the  President. 

Sections  3679  and  3732  Rev.  Stat,  should  be  construed  together.  The 
latter  section  authorizes  the  heads  of  the  War  and  Navy  Departments, 
in  the  absehce  of  appropriations,  to  purchase  or  contract  for  clothing, 
subsistence,  forage,  fuel,  quartei*s,  or  trausportation,  not  exceeding  the 
necessities  of  the  current  year;  such  contracts  are  not  within  the  pro- 
hibition of  the  former  section. 

Department  of  Justice, 

2Iarch  21,  1877. 

Sir:  Congress  having  failed  to  provide  the  necessary 
means  for  the  payment  and  support,  of  the  Army  subsequent 
to  June  30, 1877,  the  inquiry  is  made  whether,  if  the  neces- 
gary  funds  can  be  furnished  by  individual  contribution,  they 
can  properly  be  used  for  this  purpose,  and  the  Army  thus 
supported  until  the  next  session  of  Congi^ess. 

In  order  to  reply  to  the  inquiry,  it  is  necessary  briefly  to 
restate  the  constitutional  and  legislative  provisions  imme- 
diately bearing  upon  this  subject;  and  perhaps  such  restate- 
ment will  in  itself  be  a  sufficient  answer  to  the  inquiry. 

Article  1,  section  9,  of  the  Constitution  declares:  "iTo 
money  shall  be  drawn  from  the  Treasury  but  in  consequence 
of  appropriations  made  by  law."  And  Congress  has  from 
time  to  time  enacted  laws  to  restrain  the  use  of  public  moneys 
except  for  the  specific  purposes  for  which  they  were  ai)pro- 
priated,  to  be  used  within  the  times  specified,  and  also  to 
prevent  contracting  debts  in  anticipation  of  appropriations. 

Section  3679  of  the  Eevised  Statutes  provides:  "Xo  De- 
partment of  the  Government  shall  expend  in  any  one  fiscal 
year  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  con- 
tract for  the  future  payment  of  money  in  excess  of  such 
appropriations." 
14  D 
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Section  3732  provides :  "  No  contract  or  purchase  on  behalf 
of  the  United  States  shall  be  made  unless  the  same  is  author- 
ized by  law,  or  is  under  an  appropriation  adequate  to  its 
fulfillment,  except  in  the  War  and  Navy  Departments,  for 
clothing,  subsistence,  forage,  fuel,  quarters,  or  transportation, 
which  shall  not  exceed  the  necessities  of  the  current  year." 

These  sections  being  construed  together,  section  3732,  as 
quoted,  confers  by  implication  upon  the  heads  of  the  War  and 
Navy  Departments  authority,  even  in  the  absence  of  any 
appropriation,  to  purchase  or  contract  for  clothing,  subsist- 
ence, forage,  fuel,  quarters,  or  transportation,  not  exceeding 
the  necessities  of  the  current  year.  Although  exceptional 
and  negative  in  its  form,  this  provision  in  regard  to  contracts 
for  clothing,  &c.,  is  to  be  deemed  affirmative  in  its  character; 
and  the  general  provisions  of  section  3679  does  not  operate 
to  exclude  contracts  for  the  purposes  thus  enumerated. 
(Floyd  Acceptances,  7  Wall.,  684.) 

Besides  these  objects  of  expenditure  for  the  support  of  the 
Army,  it  is  necessary  that  it  should  be  provided  with  ordnance- 
ammunition,  engineer  material  and  stores,  and  medical  sup, 
plies,  and  that  civilian  employes  should  be  paid,  and  the 
manufacture  of  arms  provided  for.  For  these  no  authority  is 
given  to  contract. 

In  addition  (which  is  perhaps  more  important  than  either) 
the  Army  itself  is  to  be  paid.  It  is  the  intention  of  the  law 
that  the  pay  of  the  Army  should  not  be  in  arrear  more  than 
two  months.    (Rev.  Stat.,  sec.  1189.) 

If  funds  should  be  provided  for  the  pay  of  the  Army  and 
for  furnishing  the  necessary  supplies  not  included  within  the 
limited  authority  to  contract  which  is  given  to  the  Secretary 
of  War,  it  would  not  be  possible  to  deal  with  them  as  public 
fands.  They  could  not  be  paid  into  the  Treasury;  for,  if 
once  so  paid,  they  could  not  be  withdrawn  therefrom,  no 
appropriation  having  been  made  by  law  tor  that  purpose.  If 
deposited  to  the  credit  of  the  Secretary  of  War,  or  with  a 
private  banker,  and  the  officers  charged  with  the  payment  of 
the  Army  were  directed  to  take  up  these  funds  upon  a  special 
account  current,  it  might  be  that  no  liability  would  be 
incurred  by  their  bondsmen  should  thej''  misappropriate  the 
same,  as  such  funds  would  not  be  in  any  sense  public  ftinds. 
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(Rev.  Stat.,  sec.  1191.)  It  may  be  also  that  such  officers 
could  not  be  held  liable  criminally  for  a  wrongful  diversion 
or  embezzlement  of  them,  as  the  United  States  statutes  in 
reference  to  such  misconduct  of  officers  are  intended  for  the 
purpose  of  punishing  the  crime  of  misappropriating  public 
funds.  (Rev.  Stat.,  sec.  5439;  ari:.  60,  Articles  of  War.) 
Siich  payments,  so  far  as  enlisted  men  are  concerned,  would 
not  properly  be  payments,  but  mere  assignments  of  the  pay 
to  the  disbursing  officers;  and  assignments  of  their  pay  by 
enlisted  men  are  invalid.    (Rev.  Stat.,  sec.  2390.) 

Even  if  it  be  assumed  that  the  funds  for  the  payment  of 
the  Army,  and  the  procurement  of  those  necessary  supplies 
for  it  which  cannot  be  obtained  by  contract,  are  to  be  fur- 
nished by  voluntarj^  contribution,  and  that  no  obligation  is 
to  be  incurred  by  the  Executive  authority  that  they  shall  be 
repaid,  the  transaction  would  seem  to  bear  too  much  the 
aspect  of  a  contract.  It  would  certainly'  place  the  (Govern- 
ment, receiving  such  funds  and  disbursing  them  for  the 
necessary  purposes  of  it«  administration,  under  the  strongest 
moral  obligation  to  use  every  proper  and  reasonable  effort 
that  the  donors  or  lenders  should  be  reimbursed  by  Congress. 
The  transaction  would  be  subject  to  criticism  as  an  attempt 
to  do  indirectly  that  which  Congress  should  have  provided 
for  by  positive  appropriation. 

While  the  Army  is  established  bj'  general  laws  and  the 
contracts  of  the  enlisted  men  extend  to  five  years,  so  that 
they  are  entitled*  to  their  pay  for  the  full  period  of  their 
enl^tment,  it  is  expected  that  Congress  will  furnish  the 
Executive  authority  with  sufficient  appropriations  for  that 
purpose.  In  the  absence  of  such  appropriations,  I  do  not 
think  that  funds  should  be  sought  elsewhere ;  and  am  there- 
fore of  opinion  that  provision  should  be  made  by  Congress 
itself  for  the  support  of  the  Army  after  June  30, 1877. 

I  have  not  deemed  it  necessary  to  enter  into  some  consid- 
erations of  a  more  general  character  in  reference  to  this 
subject.  The  maintenance  of  an  army  without  a  legislative 
appropriation  for  that  purpose  would  place  the  executive 
authorities  in  a  relation  to  those  furnishing  the  means  that  it 
may  be  done  far  from  desirable. 

While  by  the  Constitution  the  President  is  made  the  Com- 
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mauderinCliief  of  the  Army,  the  authority  to  raise  and 

support  armies  is  given  to  Congress.    (Art.  2,  sec.  2;  art.  1, 

sec.  8.) 

Verj'  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
The  President. 


PURCHASE  OF  LAND. 

The  provision  in  the  act  of  March  3,  1875,  chap.  134,  making  au  api>ro- 
priatiou  for  a  movable  dam,  impliedly  authorizes  the  purcliase,  with 
the  approval  of  the  Secretary  of  War,  of  such  laud  as  is  necessary  for 
the  construction  of  the  dam. 

Payment  of  the  purchase  money  for  the  land  may  he  made,  though  jthe 
legislature  of  the  State  has  not  consented  to  the  purchase.  Section  3r)5 
Rev.  Stat,  considered  in  connection  with  section  1838  Rev.  Stat,  and 
construed. 

DEPART3HENT  OF  JUSTICE, 

March  27,  1877. 

Sir:  The  pai)ers  herewith  inclosed  were  transmitted  to  the 
Attorney-General  by  Mr.  U.  T.  Crosby,  chief  clerk  of  your 
Department,  (acting  for  the  Secretary  of  War  in  his  absence,) 
under  cover  of  a  letter  dated  the  6th  of  November  last, 
requesting  an  opinion  upon  the  following  questions : 

*'  Does  the  act  approved  March  3, 1875,  making  appropria- 
tion for  a  movable  dam,  convey  by  implication  or  inference 
the  right  to  purchase  laud  necessary  to  its*  erection!  If  so, 
can  such  purchase  be  made,  and,  upon  the  title  being 
declared  perfect  by  the  honorable  Attorney-General,  can 
payment  of  the  purchase-money  be  legally  made,  in  the 
absence  of  the  consent  to  the  purchase  by  the  legislature  of 
the  State  in  which  the  land  or  site  may  be  ?" 

These  questions,  having  been  left  unanswered  by  my  pre- 
decessor in  office,  their  consideration  has  devolved  upon  me. 

The  appropriation  in  the  act  of  March  3, 1875,  referred  to, 
is  in  these  terms : 

"That  one  hundred  thousand  dollars  •  *  •  shall  be 
used  for  and  applied  toward  the  construction  of  a  movable 
dam,  or  a  dam  with  adjustable  gates,  for  the  puq)Ose  of  test- 
ing sul>stantially  the  best  method  of  improving  permanently 
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the  navigation  of  the  Ohio  Kiver  and  its  tributaries ;  the  loca- 
tion of  this  work,  with  the  plan  of  constniction  and  the  appli- 
cation of  the  amount  hereby  appropriated,  to  be  submitted  to 
the  Secretary  of  War  for  his  approval.''    (18  Stat.,  458.) 

In  my  opinion  that  provision  inii)liedly  authorizes  the  pur- 
chase, with  the  approval  of  the  Secretary  of  War,*  of  such 
land  as  is  necessarv  for  the  construction  of  the  dam.  This 
view  rests  upon  the  well-established  rule  of  interpretation, 
that  whenever  a  power  is  given  by  a  statute,  every  thing  nec- 
essary to  the  making  of  it  effectual  or  requisite  to  attain  the 
end  is  implied.    (1  Kent's  Com.,  4G4.) 

The  inquiry  now  is,  whether  the  purchase  money  for  the 
land  may  be  paid  before  the  legislature  of  the  State  shall 
have  consented  to  the  purchase. 

Section  355  of  the  Kevised -Statutes  provides  that  "No 
public  money  shall  be  expended  upon  any  site  or  land  pur- 
chased by  the  United  States  for  the  purposes  of  erecting 
thereon  any  armory,  arsenal,  fort,  fortification,  navy-yard, 
custom-house,  light-house,  or  other  public  building,  of  any 
kind  whatever,  *  *  •  until  the  consent  of  the  legislature 
of  the  State  in  which  the  land  or  site  my  be,  to  such  pur- 
chase, has  been  given."  And  by  section  1838,  "  The  Presi- 
dent of  the  United  States  is  authorized  to  procure  the  assent 
of  the  legislature  of  any  State,  within  which  any  purchase  of 
land  has  been  made  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings,  without 
such  consent  having  been  obtained." 

In  the  latter  of  these  provisions  it  tippears  to  be  contem- 
plated as  something  permissible  under  the  existing  law  that 
land  may  be  purchased  for  the  Government  without  the  con- 
sent of  the  State  thereto  being  previously  given ;  whilst  in 
the  former  the  prohibition  seems  to  be,  not  against  the 
expenditure  of  money  for  the  purchase  of  land  by  the  Gov- 
ernment until  such  consent  is  had,  but  against  its  expendi- 
ture for  structures  or  improvements  upon  land  purchased,  t. 
e.,  already  acquired,  by  the  Government,  until  the  consent  is 
obtained.  This  agrees  with  the  construction  plaeed  by  this 
Department  upon  the  joint  resolution  of  September  11, 1841, 
which  was  in  force  at  the  time  of  the  adoption  of  the  Revised 
Statutes,  and  from  which  the  provision  in  section  355,  quoted 
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above,  was  taken.    (See  opinion  of  Attorney-General  Bates 
of  May  6, 1861,  vol.  10  Opin.,  p.  35.) 

I  am,  accordingly,  of  the  opinion  that,  in  the  case  underoon- 
sideration,  payment  of  the  x>urchase  money  for  the  laud  may 
be  made,  though  the  legislature  of  the  State  has  not  yet  con- 
sented to  the  purchase. 

I  have  the  honor  to  be,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  Geoegb  W.  McCrary,  ^ 

Secretary  of  War, 


LIABILITY  OF  SURETIES  ON  OFFICIAL  BOND. 

The  liability  of  sureties  upon  the  official  boud  of  a  collector  of  castoms  is 
limited  to  acts  done  by  him  daring  his  term  of  office.  They  are  not 
responsible  for  defaults  committed  in  relation  to  public  moneys  received 
by  him  after  the  term  for  which  he  was  appointed. 

Department  of  Justice, 

ApHl  5, 1877. 

Sir  :  I  understand  the  inquiry  addressed  to  me  by  your 
note  of  the  4th  instant,  taken  in  connection  with  the  letter  of 
the  Commissioner  of  Customs  of  the  same  date  which  accom- 
panies it,  to  be  whether  the  sureties  upon  the  bond  of  a  col- 
lector of  customs  continue  responsible  for  defaults  committed 
after  the  expiration  of  the  four  years  for  which  he  was 
appointed,  (the  bond  having  been  given  by  him  upon  his 
appointment,)  so  that  remittances  can  be  made  with  safety 
to  such  officer  after  the  expiration  of  the  term  for  which  he 
was  appointed. 

Whether  there  is  any  common  law  rule  by  which  a  public 
officer  appointed  for  a  specific  term  may  hold  office  beyond 
that  term  upon  a  failure  of  the  proper  authority  to  appoint 
or  elect  his  successor,  has  sometimes  been  deemed  a  disputed 
question.  The  circumstance,  however,  that  Congress  has 
expressly  provided  that  certain  officers  whose  appointments 
are  for  a  definite  term  shall  hold  until  their  successors  are 
appointed  and  qualified,  affi)rds  the  strongest  ground  for  con* 
struing  the  United  States  law  as  one  under  which  no  officer 
continues  to  hold  his  office  after  the  expiration  of  the  term 
for  which  he  was  appointed,  unless  in  the  case  of  those  officers 
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for  whom  such  provision  is  expressly  made.  (14  Opin.,  263.) 
In  the  case  of  The  United  States  vs.  EckfordHs  Executors  (1 
How.,  260)  the  court  observe,  p.  258 :  "  Under  the  act  of  1820, 
collectors  can  only  be  appointed  for  four  years.  At  the  end 
of  this  term  the  office  becomes  vacant,  and  must  be  filled  by 
a  new  appointment." 

The  bond  which  is  given  with  reference  to  the  commission 
of  an  officer  would  seem  to  be  confined  in  its  obligatory  force 
to  acts  djone  while  that  commission  had  a  legal  continuance, 
and  could  not  go  beyond  it.  This  would  be  the  natural  ter- 
mination of  the  liability  of  the  sureties.    (9  Wh.,  734.) 

In  The  United' States  vs.  Nicholl^  which  was  a  suit  upon  the 
official  bond  of  a  Kavy  agent,  the  court,  in  construing  the 
instructions  given  to  the  jury,  say :  *^  If  the  second  instruction 
given  to  the  jury  was  intended  to  inform  them  that  the 
defendant,  as  surety  of  Swartwout,  was  not  legally  respon* 
sible  for  money  placed  by  the  Government  in  his  hands  after 
the  legal  termination  of  his  office,  it  was  unquestionably  cor- 
rect, and  this  is  Idie  sense  in  which  we  suppose  the  court 
meant  to  be  understood.  But  if  it  was  intended  to  convey 
the  idea  that  he  was  not  responsible  for  money  coming  into  his 
hands  while  in  office,  but  which  he  afterwards  failed  to  account 
for  and  turn  over,  it  was  clearly  incorrect."    (12  Wh.,  605.) 

In  order  to  charge  a  surety  for  the  default  of  an  officer  it 
must  appear  that  the  public  moneys  in  question  came  into 
his  hands  in  point  of  fact,  or  in  judgment  of  law,  previous  to 
the  time  when  his  term  of  office  expires.  (Bryan  vs.  United 
States^  1  Black,  149 ;  Bruce  vs.  United  States^  17  How.,  442.) 

In  the  hasty  examination  of  the  authorities  which  I  have 
been  able  to  make,  as  you  desired  that  the  question  should  be 
answered  immediately,  I  find  nothing  which  runs  counter  to 
these  authorities. 

I  am,  therefore,  of  opinion  that  no  remittance  should  be 

made  to  any  collector  of  customs  after  the  expiration  of  the 

term  for  which  he  was  appointed,  and  that  his  sureties  should 

not  be  relied  on  as  responsible  for  any  defaults  committed  by 

him  in  relation  to  moneys  received  by  him  after  that  time. 

Very  respectfuUy,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury, 
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COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA. 

The  Board  of  Commissioners  of  the  District  of  Columbia,  under  its  gen- 
eral executive  and  administrative  authority  over  the  afiairs  of  the 
District,  and  its  general  supervision  and  direction  over  the  Engineer 
officer  detailed  to  i)erform  certain  duties  relating  to  the  "repair  and 
improvement  of  all  streets,  avenues,  alleys,  sewers,  roads,  and  bridges 
of  the  District,"  has  power  to  direct  the  discharge  of  the  two  assistants 
whom  that  officer  is  authorized  to  appoint,  whenever,  in  itfl  judgment, 
circumstances  make  it  expedient  to  determine  their  employment.  The 
Engineer  officer  is  not  authorized  to  retain  these  assistants  after  the 
board  has  directed  their  discharge. 

Depart^ient  OF  Justice, 

ApHl  6, 1877. 

Sir  :  In  answer  to  the  question  submitted  to  me,  by  your 
authority, by  Lieutenant  Iloxie,  of  the  Engineer  Corps,!  have 
the  honor  respectfully  to  reply : 

Mr.  Hoxie  is  an  officer  of  the  Engineer  Corps  of  the  Army, 
detailed  by  yourself,  pursuant  to  the  provisions  of  the  third 
section  of  the  act  of  June  20, 1874,  to  perform  certain  duties 
therein  prescribed.  By  that  section  he  is  given  "  the  control 
and  charge  of  the  work  of  repair  and  improvement  of  all 
streets,  avenues,  alleys,  sewers,  roads,  and  bridges  of  the  Dis- 
trict of  Columbia,''  subject,  however,  to  the  general  super, 
vision  of  the  Board  of  Commissioners  for  the  District.  By 
the  same  section  he  is  authorized  to  appoint,  with  the  advice 
and  consent  of  said  Board  of  Commissioners,  not  more  than 
two  assistants,  who  are  to  receive  a  stated  salary  and  be  sub- 
ject to  his  direction  and  control. 

The  inquiry  of  Mr.  Hoxie  is,  "  Whether  he  has  the  right, 
under  the  law  of  June  20, 1874,  to  retain  the  services  of  the 
two  assistant  engineers  whose  positions  are  created  by  it 
while,  in  his  ow^n  judgment,  their  services  are  essential  to 
himself  and  of  value  to  the  District."  This  question  evidently 
involves  another,  to  wit,  whether  the  Board  of  Commissioners 
CDUStituted  by  the  act  is  invested  with  power  to  discharge,  or 
direct  the  discharge,  of  one  or  both  of  the  assistants  men- 
tioned. 

The  second  section  of  the  act  of  1874  confers  upon  the  said 
board  all  the  power  and  authority  formerly  vested  in  the  gov- 
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ernor  and  board  of  public  works  of  the  District,  except  as 
thereinafter  limited ;  and,  under  the  act  of  Februarj^  21, 1871, 
the  governor  was  clothed  with  the  executive  power  and 
authority  over  and  in  said  district.  The  same  section  also 
gave  to  the  board  special  powers,  among  others  authority  to 
apply  the  taxes  or  other  revenues  of  the  District  to  the  pay* 
ment  of  the  current  expenses  thereof,  &C.5  likewise,  authority 
to  abolish  any  office,  to  consoUdate  two  or  more  offices,  reduce 
the  number  of  employes,  remove  from  office,  and  make 
appointments  to  any  office  authorized  by  law,  &c. 

It  may  be  true  that  the  latter  authority  has  reference  solely 
to  the  officers  and  employes  that  belong  to  the  former  Dis- 
trict government,  and  that  the  board  does  not  derive  thence 
any  power  or  authority  to  discharge  the  said  Assistants.  The 
chief  executive  authority  in  the  District,  together  with  the 
administration  of  its  revenues,  is,  however,  devolved  upon  the 
board.  This  includes,  moreover,  the  "general  sui)ervision 
and  direction  of  the  Engineer  officer  detailed  by  the  President 
fn  the  performance  of  the  duties  committed  to  that  officer:'^ 
Although  the  latter,  to  enable  him  to  perform  these  duties 
efficiently,  may  appoint  two  assistants,  yet  such  appointment 
can  only  be  made  with  the  consent  of  the  board.  While, 
therefore,  the  intent  of  the  law  is  to  give  the  officer  thus 
detailed  entire  freedom  in  the  selection  of  his  assistants,  it 
leaves  the  expediency  of  their  employment  to  be  determined 
by  the  board,  in  view  of  the  nature  and  extent  of  the  works 
in  progress,  the  condition  of  the  District  treasury,  and  other 
matters  proper  to  be  considered  in  connection  with  the  Dis- 
trict affairs.  As  the  question  whether  the  appointment  of 
such  assistants  should  be  originally  made  is  one  of  expe- 
diency to  be  determined  by  the  board,  the  question  whether 
such  assistants  shall  be  continued  in  service  or  discharged  is 
one  to  be  decided  by  them,  having  regard  to  similar  consid- 
erations to  those  which  would  influence  tliem  in  regard  to 
the  appointment. 

In  the  absence  of  any  express  i>rovision  of  law,  the  board, 
under  its  general  executive  and  administrative  authority  over 
the  affairs  of  the  District,  and  its  general  supervision  and 
direction  over  the  Engineer  officer  detailed  as  aforesaid,  may 
be  properly  deemed  to  have  power  to  direct  the  discharge  of 
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either  or  both  of  the  assistants,  whenever,  in  its  judgment, 
circumstances  make  it  expedient  to  determine  their  employ- 
ment. This  power  is  fairly  within  the  scope  of  those  more 
general  powers  adverted  to,  which  clearly  belong  to  t}ie 
board. 

Agreeably  to  the  foregoing,  Mr.  Hoxie's  question  would 
require  the  answer  that  he  may  retain  the  two  assistants,  if, 
in  his  judgment,  their  services  are  needed,  until  the  Board  of 
Commissioners  shall  see  fit  to  direct  their  discharge,  but  that 
he  is  not  authorized  to  retain  them  longer. 

Yery  respectfully,  your  obedient  servant, 

CHAS.  DEVBNS. 

The  President. 


TAX  ON  CAPITAL  OF  BANKS  AND  BANKERS. 

The  terms  "capital"  and  "capital  employed,"  as  used  in  paragraph  sec- 
ond of  section  3408  Rev.  Stat.,  include  such  portion  of  the  cax)ital  of  any 
bank,  association,  company,  corporation,  or  person  mentioned  therein 
as  is  invested  in  a  banking  house. 

Under  that  provision  every  banking  association,  company,  or  corporation 
is  taxable  for  the  fixed  amount  of  its  capital,  and  every  private  banker 
for  the  entire  capital  employed  by  him  in  the  banking  business,  less 
only  the  average  amount  invested  by  them  respectively  in  United 
States  bonds. 

Department  of  Justice, 

April  7,  1877. 

Sir:  Yours  of  the  28th  ultimo  propounds  this  question: 
"  Whether  the  terms  '  capital'  and  '  capital  employed,'  as  used 
in  paragraph  secanul  of  section  3408  Bev.  Stat.,  embrace  that 
portion  of  actual  capital  which  is  invested  in  and  r^resented 
by  tlie  banking  house  or  other  real  estate,  or  whether,  for  the 
purposes  of  said  paragraph,  such  real  estate  is  not  to  be 
regarded  and  treated  as  personalty?" 

So  much  of  the  statute  as  it  becomes  necessary  particularly 
to  examine  reads  as  follows : 

"Sec.  3408.  There  shall  be  levied,  collected,  and  paid,  as 
hereafter  provided :  First.  •  ♦  ♦  Second.  A  tax  of  one- 
twenty-fourth  of  one  per  centum  each  month  upon  the  capital 
of  any  bank,  association,  company,  corporation,  and  on  the 
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capital  employed  by  any  person  in  the  business  of  banking 
beyond  the  average  amount  invested  in  United  States  bonds: 
Frovidedy  That  the  \^ords  ^capital  employed^  shall  not  include 
money  borrowed  or  received  from  day  to  day  in  the  usual 
course  of  business  from  any  person  not  a  partner  of  or  inter- 
ested in  the  said  bank,  association,  or  firm." 

You  transmitted  with  your  letter  a  copy  of  an  opinion 
given  November  5, 1809,  by  special  counsel,  to  the  then  Com- 
missioner of  Internal  Revenue,  to  the  effect  that  the  estimated 
cost  or  value  of  the  building  used  for  banking  purposes  (where 
owned  by  the  banker)  should  not  be  considered  in  determin- 
ing the  amount  of  ^^  capital  employed"  in  that  business. 

Kespect  for  tlie  careful  conclusion  of  counsel  and  what  is 
understood  to  be  the  practice  of  the  Department  has  caused 
a  full  examination  of  the  subject  before  expressing  any  opin- 
ion ;  and  a  reply  to  your  inquiry  has  therefore  been  somewhat 
delayed,  that  the  response  might  be  the  result  of  due  delib- 
eration and  investigation. 

In  my  judgment,  it  is  not  material  whether  the  capital 
employed  in  banking  business  is  invested  in  real  estate  or  in 
I)ersonalty.  It  is  its  use,  and  not  its  nature  (if  it  be  not  Gov- 
ernment bonds),  that  determines  the  amount  of  the  tax.  As 
the  court  in  New  York  observed,  ^<  the  assessment  and  taxa- 
tion of  individual  bankers,  as  well  as  banking  associations, 
in  respect  of  their  banking  capit>al,  are  governed  by  special 
statutes,  applicable  only  to  prox)erty  thus  employed^  and  not 
by  the  general  statutes  of  the  State  regulating  the  assessment 
and  taxation  of  personal  property;  and  the  business  of 
banking,  whether  carried  on  by  individuals  or  associations, 
is  subject  to  restrictions  and  regulations  peculiar  to  itself, 
and  not  applicable  to  any  other  branch  of  business."  {Miner 
vs.  Fredmia,  27  ]S".  Y.,  157.) 

^  The  imposition  is  an  excise  duty,  as  distinguished  from  a 
tax  strictly  so  termed ;  the  latter  being  assessed  upon  prop- 
erty  proportionally,  while  the  former  is  a  fixed,  direct,  and 
absolute  charge  for  Sbpricilegey  without  any  necessary  regard 
to  the  amount  of  property  belonging  to  those  on  whom  the 
charge  may  fall,  (Oliver  vs.  Wa^shington  Milkj  11  Allen,  274, 
275,)  although  it  may  be  increased  or  diminished  by  the 
extent  to  which  the  privilege  is  exercised.' 
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The  power  of  the  sovereign  to  impose  a  charge  upon  all 
professions  or  avocations  is  unquestioned.  (Portland  Bank 
vs.  Apthorp^  12  Mass.,  257;  United  States  vs.  Va^sar  and 
others^  License  Tax  cases,  5  Wall.,  462 ;  Com,  vs.  Blacking- 
tOHj  24  Pick.,  357;  Saint  Louis  vs.  Laughlin^  49  Mo.,  562; 
State  vs.  Simmons^  12  Mo.,  271 ;  Eyre  vs.  Jacobs  14  Grattan, 
431.)  It  has  been  exercised  in  the  various  Federal  statutes 
passed  to  raise  internal  revenue.  (Society  for  Sainngs  vs. 
Coite^  6  Wall.,  607.) 

The  section  and  clause  under  discussion  fixes  the  charge 
to  be  paid  for  the  privilege  of  carrying  on  the  business  of 
banking.  The  "capital"  fixed  by  the  charter  or  articles  of 
agreement  of  a  corporation  or  association,  and  the  "capital 
employed"  by  an  individual,  are  taken  as  the  basis  for  calcu- 
lating the  value  of  the  privilege.  They  indicate  the  extent 
to  which  the  privilege  is  used ;  but  it  is  not  material  in  what 
property  that  capital  is  invested,  except  that  the  statute,  in 
setting  up  its  arbitrary  standard  of  computation,  excludes 
United  States  bonds. 

In  regard  to  a  license  fee  for  carrying  on  insurance  in  Illi- 
nois, the  Supreme  Court  of  that  State  say:  "This  is  not  a  tax 
upon  proi)erty,  but  is  a  burden  imposed  upon  the  agent  for 
the  right  of  exercising  a  franchise  or  privilege,  and  which  the 
legislature  would  have  the  right  to  withhold  or  inhibit  alto- 
gether, and  the  amount  of  premiums  charged  is  merely  used 
as  a  mode  of  computing  the  amount  to  be  paid  for  the  exercise 
of  the  privilege.  The  legislature  might  have  adopted,  as  a 
mode  of  computing  the  amount,  the  value  of  the  proi>erty 
insured,  and  in  that  event  it  could  hardly  be  said  to  be  a  tax 
upon  that  property."    (People  vs.  Thurher^  13  III.,  557.) 

The  assessment  is  on  the  means  of  acquiring  property^  and 
not  on  the  property  itself.  (Com.  vs.  Blackington,  24  Pick.^ 
357;  In  re  Peyton,  7  Hurl.  &  !N^or.,  296;  Tyson  vs.  State^ 
28  Md.,  587.)  Of  course,  all  taxes  must  be  paid  out  of 
the  payer's  property,  but  excises  are  not  based  upon  a  valua- 
tion of  property.  Thus,  an  excise  upon  savings  banks, 
though  an  indirect  assessment  ujion  the  depositors,  is  not  a 
tax  upon  them  or  their  pmperty,  but  upon  the  corporation ^ 
on  its  privilege  or  franchise.  (Com.  v?.  People's  Savlvgs 
Bankj  5  Allen,  432,  et  seq.) 
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GChe  amount  of  capital  invested  any  otherwise  than  in 
United  States  bonds  is  the  statutory  method  of  ascertaining 
the  excisable  value  of  the  franchise  or  privilege.  (Common- 
wealth vs.  Lowell  <}as  Light  Co.j  12  Allen,  76;  Com.  vs.  Ham. 
ilton  Man.  Co.,  Id.  301,  et  seq. ;  affirmed  in  6  Wall.,  632.) 

As  expressed  in  CoitevH.  Society  for  Savings,  32  Conn.,  188, 
(affirmed  by  the  United  States  Supreme  Court  in  Society  for 
Savings  vs.  Coite,  6  Wallace,  594,)  the  imposition  is  "for  its 
facilities  of  business,  and  not  on  its  assets."  {Atiorney-OeU' 
eral  v«.  Bay  State  Mining  Company,  99  Mass.,  152,  153 ;  Coite 
vs.  Com.  Mut.  Life  Ins.  Co.,  36  Conn.  512.) 

The  language  of  the  Federal  and  State  courts  in  those 
numerous  cases,  (some  of  which  are  above  cited,)  where  the 
legality  of  taxes  upon  corporations  which  had  part  of  their 
capitals  invested  in  United  States  bonds  was  affirmed,  is  per- 
tinent here,  and  apparently  decisive  of  the  present  inquiry. 
^^  It  is  the  capital  stock,  considered  as  a  franchise,  embracing 
the  whole  corporate  organization,  with  all  its  rights  and  priv- 
ileges, of  which  the  shares  are  constituent  fractional  x>a'rts, 
that  forms  the  subject  matter  on  which  the  tax  or  assessment 
is  imposed."  {Com.  vs.  Ham.  Man.  Co.,  12  Allen,  305 ;  Manu- 
facturert^  Ins.  Co.  vs.  Loud,  99  Mass.,  147;  Attorney- Oeneral 
vs.  Bay  State  Min.  Co.,  Id.,  122,  top ;  Oliver  vs.  Liverpool  Lis. 
Co.,  10  Mass.,  538,  affirmed  in  Liverpool  Ins.  Co.  vtf.  Massachu- 
setts, 10  Wall.,  566 ;  Bradley  vs.  People,  4  Wall.,  459,  affirming 
Van  Allen  vs.  The  Assessors,  3  Wall.,  573 ;  Bank  of  Commerce 
vs.  yeiP  York  City,  2  Black,  628, 629 ;  Provident  Inst.  vs.  Massa- 
chusetts, 6  Wall.,  611,  affirming  Com.  vs.  Pror.  Inst,  for  Sav- 
ings, 12  Allen,  312.) 

A  banking  house  purchased  and  used  for  banking  pur- 
poses, either  with  partof  the  authorized  capital  of  a  corporation 
or  association  or  the  personal  funds  of  a  private  banker,  must 
be  deemed  "  capital  employed"  in  that  business.  " The  cap- 
ital employed  in  manufacturing,"  said  Mr.  Justice  Westoo,  in 
construing  a  tax  act  in  1827,  ^'  or  in  a  manufacturing  estab- 
lishment, embraces  whatever  is  essential  to  the  prosecution  of 
the  business.  To  this  purpose  the  factory  building  is  as 
necessary  as  the  machinery  or  the  raw  material.  As  well 
might  it  be  urged  that  the  money  invested  in  a  saw-mill  is 
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not  capital  employed  in  the  manafa<;tnring of  boards."    {Oar- 
diner  0.  and  W,  Co.  vs.  Gardiner ,  5  Maine,  139,  top.) 

It  follows,  therefore,  that  every  banking  corporation  should 
be  assessed  for  the  fixed  amount  of  its  capital,  less  the  sum 
put  into  Government  bonds,  and  the  private  banker  for  the 
capital  employed  by  him  in  that  business,  other  than  that  by 
him  invested  in  such  bonds.  The  statute,  which  is  the  sole 
basis  for  and  guide  of  any  assessment,  authorizes  no  further 
deductions  in  ascertaining  the  sum  upon  which  the  monthly 
tax  of  one-twenty-fourth  of  one  per  cent,  is  to  be  calculated. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  SHEii:vrANj 

•  Secretary  of  the  Treasury. 


AMENDMENTS  OF  REVISED  STATUTES. 

The  act  of  February  27,  1877,  entitled  "An  act  to  perfect  the  revision  of 
the  statutes  of  the  United  States, '^  &c.,  must  be  deemed  to  take  effect 
only  from  its  date ;  there  being  nothing  in  its  language  which  expressly, 
or  by  necessary  implication,  gives  to  it  a  retrospective  operation. 

The  principle  is  weU  settled  that  statutes  are  to  be  construed  as  operat* 
ing  prospectively  only,  unless  their  language  clearly  and  impeiatlvely 
demands  th^t  retrospective  effect  should  be  given  to  them. 

Department  of  Justice, 

ApHl  7, 1877. 

Sir  :  In  answer  to  your  letter  of  the  3d  instant,  requesting' 
an  opinion  upon  questions  submitted  by  the  Paymaster-Gen- 
eral in  a  communication  to  you  dated  the  26th  ultimo,  touch- 
ing the  operation  of  the  act  of  February  27, 1877,  entitled 
"An  act  to  perfect  the  revision  of  ^the  statutes  of  the  United 
States,"  &c.,  I  have  the  honor  to  reply : 

That  act  provides :  "  That,  for  the  purpose  of  correcting 
errors  and  supplying  omissions  in  the  act  entitled  ^An  act  to 
revise  and  consolidate  the  statutes  of  the  United  States  in 
force  on  the  1st  day  of  December,  anno  Domini  one  thousand 
eight  hundred  and  seventy-three,'  so  as  to  make  the  same 
truly  express  such  laws,  the  following  amendments  are  hereby 
made  therein."  It  then  sx>eciftcally  declares  the  amendment^^ 
which  are  very  numerous.    Some  of  them  are  verbal  only; 
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others  are  of  great  importance,  affecting  the  rights  of  partie^^ 
the  duties  of  public  officers,  the  taxes  of  the  United  States, 
the  jurisdiction  of  courts,  and  other  subjects,  and  are  in  their 
nature  alterations  of  the  law  as  previously  declared. 

Referring  to  the  purpose  of  the  act,  as  expressed  in  the 
extract  quoted  as  to  such  purpose,  the  Paymaster-General 
asks :  ^'Does  the  act,  as  passed,  operate  to  give  this  purpose 
effect  irom  its  date  only,  or  does  it  operate  to  amend  the 
Bevised  Statutes  as  of  the  date  thereof  in  such  manner  as  to 
give  the  amendments  force  and  effect  for  all  time  subsequent 
to  December  1, 1873,  the  same  as  though  they  had  formed 
part  of  the  Revised  Statutes  ?^ 

The  question  is,  therefore,  whether  the  act  is  intended  to  act 
retrospectivelj'^,  and  to  take  effect  from  the  date  of  the  law 
which  is  thereby  amended,  or  prospectively  only,  taking  effect 
fipom  the  date  of  the  amendatory  law. 

Statutes  are  to  be  regarded  as  operating  prospectively  only, 
unless  their  language  clearly  and  imperatively  demands  that 
a  retrospective  effect  should  be  given  to  them,  so  that,  unless 
such  effect  is  given,  the  proper  operation  of  the  statute  can- 
not be  secured,  and  thus  the  intention  that  they  shall  operate 
retrosi)ectively  is  necessarily  to  be  implied. 

This  principle  is  so  well  settled  that  it  hardly  requires  the 
citation  of  authorities.  I  refer,  however,  to  the  language  of 
Mr.  Justice  Miller  in  the  case  of  Survey  vs.  Tyler  (2  Wall., 
346-'7),  and  to  that  of  Mr.  Justice  Bradley  in  8ohn  vs.  Watter- 
«on  (17  Wall.,  598-^9). 

There  is  nothing  in  the  language  of  the  act  under  consid- 
eration which  expressly,  or  by  necessary  implication,  gives 
to  it  a  retrospective  operation.  Some  of  the  amendments,  on 
the  contrary,  made  thereby,  plainly  indicate  that  such  opera- 
tion could  not  have  been  intended.  For  instance,  the  amend- 
ment of  section  5455,  which  is  an  amendment  of  a  penal  pro- 
vision. If  a  retrospective  operation  were  given  to  such  an 
amendment,  the  law  would  be  ex  post  facto  in  its  character,  as  it 
increases  the  offense  as  originally  described  in  that  section. 
There  certainly  can  be  no  presumption  that  Congress  intended 
to  disregard  the  constitutional  prohibition  against  laws  of 
that  character.    Other  instances  might  also  be  cited  chang- 
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ing  the  character  of  criminal  offenses,  as  before  described  in 
the  Revised  Statutes. 

I  am,  therefore,  of  opinion  that  the  act  of  February  27, 1877, 
must  be  deemed  to  operate  only  from  its  date.  If,  uxK>n  care- 
ful examination,  it  should  be  found  that  any  of  the  amend- 
ments are  expressly  made  retrospective,  or  are  so  made  by 
reference  to  former  statutes,  a  different  construction  might 
prevail.  But  in  the  examination  which  I  have  been  able  to 
make  I  have  found  no  amendments  of  that  character. 
Yery  respectfully,  your  obedient  servant, 

CHAS.  DEVEXS. 
Hon.  George  W.  McCbary, 

Secretary  of  ^Yar. 


USE  OF  METRIC  SYSTEM  IN  POSTAL  SERVICE. 

The  provision  iu  section  3880  Rev.  Stat.,  declaring  fifteen  grammes  of  the 
metric  system  to  be  the  equivalent  of  a  half  ounce  avoirdupois,  does 
not  apply  to  all  postal  matter.  Its  application  is  limited  to  mail 
matter  between  this  and  foreign  countries,  on  which  the  rates  of 
postage  are  determined  by  weight  according  to  the  metric  system. 

Department  of  Justice, 

ApHl  11,  1877. 

Sir:  On  the  24tli  of  February  last  a  letter  was  addressed 
to  the  head  of  this  Department  by  the  Postmaster-General, 
in  which  he  requested  an  opinion  upon  the  following  ques- 
tion :  Whether,  under  the  provisions  of  section  3880  of  the 
Revised  Statutes,  fifteen  grammes  of  the  metric  system  are 
to  be  considered  the  equivalent  of  one-half  ounce  avoirdu- 
pois, and  so  on  iu  progression,  for  all  postal  purposes,  or 
whether  it<s  provisions  shall  be  limited  to  correspondence 
between  this  and  foreign  countries. 

No  response  to  the  request  having  been  made  by  my  prede- 
cessor, the  question  submitted  has  been  considered  by  me, 
and  I  now  have  the  honor  to  state  to  you  briefly  my  conclu- 
sions thereon. 

The  section  mentioned  reads  thus:  ''The  Postmaster-Gren- 
eral  shall  furnish  to  the  post-offices  exchanging  mails  with 
foreign  countries,  and  to  such  other  offices  as  he  may  deem 
expedient,  postal  balances  denominated  in  grammes  of  the 
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metric  system,  fifteen  grammes  of  which  shall  be  the  equiva- 
lent, for  postal  purposes,  of  one-half  ounce  avoirdupois,  and 
so  on  in  progression."  , 

The  inquiry  is  as  to  the  meaning  and  efifect  of  the  last 
dause  of  the  section,  declaring,  "fifteen  grammes  of  which 
(/.  €.j  of  the  metric  system)  shall  be  the  equivalent,  for  postal 
l)uq>oses,  of  one-half  ounce  avoirdupois,"  &c. 

To  get  at  the  true  interpretation  of  this  clause,  it  must  be 
viewed  in  connection  with  the  two  preceding  clauses  in  con- 
iunction  wherewith  it  is  i>laced.  One  of  those  clauses  directs 
the  Postmaster-General  to  furnish  the  exchange  offices  for 
foreign  mails  with  balances  denominated  in  grammes  of  the 
metric  system;  the  other  directs  him  to  furnish  "  such  other 
offices"  therewith  as  he  may  deem  expedient;  then  follows 
the  clause  in  question,  which  is  plainly  intended  to  be  a 
postal  regulation,  not  for  all  post-offices  throughout  the  United 
States,  but  only  lor  the  offices  exchanging  mails  with  foreign 
countries,  and  for  such  other  offices  as  the  Postmaster-General 
may  think  it  expedient  to  provide  with  the  said  balances. 
Eegarded  in  this  light,  the  regulation  must  be  construed  to 
apply  solely  to  letters,  &c.,  forwarded  by  mail  to  or  received 
by  mail  from  foreign  countries,  on  which  the  rates  of  postage 
are,  in  numerous  instances  by  treaty  provision,  determined 
by  weight  according  to  the  metric  system.  Those  offices  are 
therefore  to  be  provided  with  such  balances  where  mails  are 
exchanged  with  those  of  foreign  countries,  and  such  other 
offices  as  from  the  amount  or  character  of  their  business  in 
relation  to  foreign  countries  the  Postmaster-General  may 
deem  expedient  to  provide  therewith.  If  the  regulation  Were 
given  a  broader  application,  and  extended  to  domestic  mail 
matter  as  well  as  foreign,  the  effect  would  be  to  put  it  in  the 
I)ower  of  the  Postmaster-General  to  virtually  establish  diffier- 
ent  postal  rates  in  dift'erent  parts  of  the  United  States,  by 
l>ermitting  the  avoirdupois  system  to  remain,  as  hitlierto, 
exclusively  in  use  in  some  places,  while  introducing  the  metric 
system  for  use  in  otliers.  Such  a  result  could  not  have  been 
contemplated  or  intended  by  Congress. 

Had  the  design  been  to  make  fifteen  grammes  the  equiva- 
lent of  a  half  ounce  for  all  postal  rates,  it  may  well  be  pre- 
sumed that  the  provision  establishing  the  equivalent  would 
15  D 
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have  been  so  framed  as  to  secure,  by  its  own  operation,  the 
benefit  thereof  to  all  parts  of  the  country  alike,  and,  to  that 
end,  have  required  tl«e  Postmaster-General  to  furnish  each 
and  every  post-office  in  the  United  States  with  a  *' postal 
balance  denominated  in  grammes  of  the  metric  system," 
instead  of  leaving  it  discretionary  with  him  to  furnish  such 
balances  to  any  other  offices  than  the  exchange  offices  for 
foreign  mails. 

I  am  by  the  foregoing  considerations  brought  to  the  con- 
clusion that  the  provision  in  section  3880,  declaring  fifteen 
grammes  of  the  metric  sj'stem  to  be  the  equivalent  of  a  half 
ounce  avoirdupois,  was  not  intended  to  apply  to  all  postal 
purposes,  but  was  meant  to  be  limited  to  mail  matter  between 
this  and  foreign  countries. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

CllAS.  DEVENS. 
lion.  Dayid  M.  Key, 

Postmaster-  General. 


CONTRACTS  WITH  THE  POST-OFFICE  DEPARTMENT. 

An  advertisement  for  proposals  (under  section  3709  Rev.  Stat. )  for  fur- 
nishing the  PostrOftice  Department  with  postag^e-stamps  may,  in  the 
discretion  of  the  Postmaster-General,  be  limited  to  "steel-plate 
engravers  and  plate  i)rinters;"  the  jjurpose  of  the  limitation  being  to 
confine  the  submission  of  proposals  to  such  iiersous  only  as  can  satis 
factorily  furnish  the  articles  needed. 

Where  the  advertisement  requires  the  iiroposals  to  be  made  on  blank 
forms  furnished  by  the  Department,  the  omission  or  erasure  of  imma- 
terial words  in  the  i)roposal  of  a  bidder  does  not  affect  the  validity  of 
his  bid. 

An  award  of  contract,  by  the  issuance  of  an  order  of  the  Postmaster-Gen- 
eral in  the  usual  way  and  its  transmittal  to  the  bidder,  thus  indicating 
the  acceptance  of  his  proposal,  is  suAicient,  and,  when  received  by  the 
latter,  the  award  thus  nia<le  is  beyond  recall,  and  the  agreement  is  com- 
idete  ahd  binding  upon  the  Government. 

It  makes  no  difference  in  such  case  that  a  more  formal  contract  was  con- 
templated to  be  entered  into,  but  has  not  been  executed  by  the  bidder, 
if  the  failure  be  not  attributable  to  his  default. 

Depart>ient  of  Justice, 

Apnl  17,  1877. 
Sir:  In  answer  to  your  letter  of  the  9th  instant,  inquiring, 
first,  whether  the  limitation  in  the  advertisement  made  bv 

7  V 
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the  Post-Office  Department  for  pioposals  from  '^  steel-plate 
engravers  and  plate  printers  "  for  furnishing  the  Department 
with  postage-stamps  (such  limitation  being  in  accordance 
with  the  uniform  practice  of  the  Department  in  like  cases,  as 
these  persons  alone  were  comi)etent  to  furnish  to  the  Depart- 
ment satisfactorily  the  article  of  supply  needed  by  it)  was 
impliedly  authorized  by  law,  and  met  the  spirit  and  intent  of 
the  advertisement  required  by  the  3709  th  section  of  the 
Revised  Statutes,  I  have  the  honor  to  reply : 

In  my  opinion  such  limitation  was  proper,  if  it  was  intended 
to  confine  an  answer  to  the  proposals  to  such  persons  only  as 
could  satisfactorily  furnish  the  article  of  supply  needed.  The . 
manner  of  advertising  is  left  by  the  law  to  the  discretion  of 
the  Department  advertising.  No  particular  form  is  prescribed, 
and  it  is  indicated  by  other  sections  of  the  statutes  that  con- 
tracts are  to  be  performed  by  those  who  make  them,  and  are 
not  to  be  the  subjects  of  traffic  or  transfer.  (Rev.  Stat.,  sec. 
3737.)  It  is,  therefore,  necessary^  that  they  should  be  made 
with  those  who,  from  their  capacity,  are  competent  to  render 
the  service  to  be  performed,  or  from  their  business  are  able 
to  furnish  from  its  resources  that  which  they  contract  to  sup- 
ply. By  section  3709  of  the  Revised  Statutes,  when  imme- 
diate delivery  of  articles  to  be  furnished  or  performance  of 
service  is  required  by  public  excigency,  the  articles  or  serv- 
ices required  may  be  procured  by  open  purchase  or  contract, 
but  they  are  to  be  so  procured  at  the  places  and  in  the  man- 
ner in  which  such  articles  are  usually  bought  and  sold  or 
such  services  engaged  between  individuals.  In  regard  to  the 
procurement  of  naval  supplies,  by  section  3722  it  is  provided 
that  "  no  person  shall  be  received  as  a  contractor  who  is  not 
a  manufacturer  of,  or  regular  dealer  in,  the  articles  which  he 
engages  to  supply." 

While  there  is  no  express  provision  as  to  the  persons  with 
whom  the  Postmaster-General  shall  contract  or  to  whom  he 
shall  by  advertisement  address  his  proposals,  he  is  justified 
in  doing  so  to  those  who  are  able  to  do  the  work  or  furnish 
the  supplies  which  he  needs  in  his  Department.  In  &U5h  a 
matter  he  will  exercise  his  own  discretion  as  to  that  which 
shall  be  for  the  best  interests  of  the  public,  and  will  carry 
out  the  policy  of  the  statute  by  thus  limiting  his  advertise 
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ments  when  he  shall  deem  it  expedient  so  to  do.  If,  knowing 
the  articles  needed  and  knowing  that  they  can  only  be  supplied 
by  particular  classes  of  persons,  he  sees  fit  to  limit  his  adver- 
tisement to  them,  he  may  properly  do  so.  Contracts  thus 
made  will  not  ordinarily  be  the  subject  of  traffic  or  of  trans- 
fer, but  will  be  performed  by  those  with  whom  they  are  made. 
In  the  present  case,  if,  deeming  that  the  article  which  he 
desired,  to  wit,  postage-stamps,  could  only  be  supplied  by 
"steel-plate  engravers  or  plate  printers,"  he  saw  fit  to  limit 
his  advertisement  to  them,  he  might  i>roperly  do  so. 

In  answer  to  your  second  inquiry,  "  Whether  it  was  proper 
for  the  Postmaster-General  to  disregard  the  erasure  in  the 
proposal  of  the  Continental  Bank-Note  Company  in  making 
the  award  of  the  contract  to  said  company,"  I  have  the  honor 
to  reply: 

That  while  by  the  advertisement  it  is  required  that  pro- 
I)Osals  to  be  made  should  be  made  on  blank  forms  furnished 
by  the  Department,  yet  that  the  omission  or  erasure  of  imma- 
terial words  in  the  proposal  of  the  bidder  cannot  affect  the 
validity  of  his  bid.  By  the  advertisement,  the  bid  was  not 
to  be  made  by  items,  but  a«  a  whole.  It  was  to  be  subdi- 
vided into  items,  but  this  was  only  the  means  by  which  the 
amount  of  the  bid  was  to  be  ascertained.  Made  as  a  whole, 
it  was  also  to  be  accepted  as  such;  and  when  the  advertise- 
ment and  proposal  are  taken  together,  it  will  be  observed 
that  the  omission  of  the  words  "of  any  item  thereof"  is  imma- 
terial, because  the  bid  itself  was  not  m<ade  in  items,  nor  did 
the  advertisement  invite  any  such  bid. 

In  answer  to  your  third  inquiry,  "  Did  the  award  of  the 
contract,  as  shown  by  the  order  of  the  Postmaster-General, 
which  is  the  only  form  of  order  used  by  the  Department  in 
like  cases  to  indicate  the  acceptance  of  the  proposal,  as  well 
as  the  award  of  the  contract,  and  as  further  evidenced  by  the 
letter  of  the  Postmaster-General  (a  copy  of  which  is  inclosed 
and  marked  Exhibit  E),  make  and  constitute  a  valid  contract 
with  the  Continental  Bank-Note  Company  binding  upon  the 
Government,"  I  have  the  honor  to  reply: 

The  award  made  was  according  to  the  terms  of  your  inquiry, 
in  the  usual  form,  and  its  transmittal  indicated  the  accept- 
ance of  the  i)roposal,  as  well  as  the  award  of  the  contract, 
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by  the  Postmaster-General.  By  such  an  award  it  must  be 
deemed  that  the  Postmaster-General  has  passed  upon  all  the 
questions  upon  which  it  was  his  official  duty  to  pass  in  mak- 
ing it.  Such  award  and  the  transmittal  of  it  was  in  the 
nature  of  the  acceptance  of  an  offer.  That  an  offer  made  and 
accepted  constitute,  between  parties  competent  to  contract,  a 
contract,  is  entirely  clear. 

Such  a  transaction  is  not  the  less  a  contract  because  at 
some  time  after  signing  the  award  and  transmitting  it  the 
Postmaster-General  determined  to  recall  it.  Whether  this 
time  was  the  same  afternoon  or  the  next  day  is  unimportant. 
It  was  not  in  fact  recalled  until  information  of  the  acceptance 
had  been  transmitted  to  the  parties  who  had  made  the  bid. 
The  award  was  transmitted  in  the  usual  course  of  business ; 
and  when  received  by  the  party  whose  offer  was  accepted  the 
contract  was  complete.  The  award  thus  made  was  in  the 
nature  of  a  preliminary  contract,  but  it  was  not  the  less  there- 
fore a  contract.  It  provided  that  the  bidder,  within  ten  days 
after  being  called  upon  to  do  so,  should  execute  a  more  for- 
mal contract.  This  the  bidder  has  not  done;  and  on  the 
30th  of  March  he  was  informed  that  his  bid  was  annulled. 
But  he  has  in  no  respect  failed  in  any  duty  upon  his  part. 
He  has  apparently  been  willing  at  all  times  to  execute  the 
more  fonnal  contract  which  is  contemplated  bj'  the  proposal. 
If  he  has  not  done  this,  because  he  has  been  informed  that  his 
bid  has  been  annulled,  he  is  in  no  default. 

If  I  am  correct  in  holding  that  the  transaction  of  the  14:th 

of  March  constitutes  a  valid  contract  with  the  Contenental 

Bank  Note  Company,  in  whose  favor  the  award  is  made,  the 

fact  that  such  company'has  not  executed  the  more  formal 

contract  contemplated  by  the  proposal,  and  the  fact  that  a 

letter  has  been  written  by  the  Postmaster-General  annulling 

the  contract,  are  alike  unimi)ortant.    The  Continental  Bank 

Note  Company  is  entitled  to  the  benefit  of  its  contract  as  one 

by  which  the  Government  is  bound. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVEXS. 
Hon.  David  M.  Key, 

Postmaster-  General. 
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CORPORATION  ENGAGED  IN  DISTILLING. 

Uiulcr  the  ^meiHlment  of  section  3140  Rev.  Stat.,  made  by  the  act  of 
Febniaiy  27,  1877,  chap.  69,  the  word  **  i)er8on,*'  as  used  in  chapter  4 
of  title  33  Rev.  Stat.,  is  to  be  nudenitooil  as  so  inclnding  a  corpora- 
tiou  engaged  in  distilling  spirits  that  it  may  give  the  bond  and  per- 
form other  acts  rt^xuired  by  the  internal  revenue  law  of  distillers,  in  ita 
corporate  cajiacity. 

The  existence  of  a  penalty  in  certain  sections  of  that  title,  prescribing 
imprisoHment  as  a  part  of  the  punishment,  is  not  incompatible  with  an 
intent  to  include  under  the  word  person,  as  therein  employed,  a  corpo- 
ration. 

Department  op  Justice, 

April  23, 1877. 

Sir  :  I  have  considered  tbe  question  submitted  in  your  let- 
ter to  me  of  the  17th  instant,  namely:  "Whether  the  word 
*  person,^  as  used  in  chapter  4  of  title  35  of  the  Kevised  Stat- 
utes, so  includes  coi-porationa  existing  under  State  laws  that 
such  a  corporation  engaged  in  the  manufacture  of  distilled 
spirits  may  give  bond  and  otherwise  transact  its  business 
with  the  United  States  in  internal  revenue  matters  in  its 
corporate  capacity." 

By  a  general  provision  contained  in  section  1  of  the  Eevised 
Statutes  it  is  declared  that,  "  in  determining  the  meaning  of 
the  Revised  Statutes,  *  *  *  the  word  jpcr«on  may  extend 
and  be  applied  to  partnerships  and  corporations^  ♦  ♦  ♦ 
unless  the  context  shows  that  such  word  was  intended  to  be 
used  in  a  more  limited  sense."  And  by  a  provision  specially 
applicable  to  title  35  of  the  Kevised  Statutes,  (which  has 
been  added  to  section  3140,  as  an  amendment  thereof,  by  the 
act  of  February  27, 1877,)  it  is  further  declared  that  "  Where 
not  otherwise  distinctly  expressed,  or  manifestly  incompatible 
with  the  intent  thereof,  the  word  person^  as  used  in  this  title^ 
shall  be  construed  to  mean  and  include  a  partnership,  asso- 
ciation, company,  or  corporation^  as  well  as  a  natural  person." 

Under  these  provisions,  and  particularly  the  one  last  cited, 
the  word  person,  in  any  place  where  it  occurs  in  chapter  4  of 
title  35,  must  be  understood  to  comprehend  a  corporation? 
unless  this  signification  of  the  word  is  in  such  place  man- 
ifestly incompatible  with  the  intent  of  Congress,  or  a  differ- 
ent or  narrower  meaning  is  distinctly  expressed. 
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'The  scope  of  the  present  inquiry  does  not  call  for  an  exami- 
nation in  detail  of  all  the  numerous  instances  where  the  word 
person  is  used  in  that  chapter ;  it  is  sufficient  to  advert  to  a 
few  of  them  only— those  found  in  sections  3247,  3258,  3259, 
and  3260,  wherein  the  term  distiller  is  defined,  a  distiller's 
bond  required  to  be  given,  and  other  requirements  imposed 
which  are  necessary  to  be  complied  with  in  order  to  lawfully^ 
carrj'  on  the  business  of  distilling. 

In  some  of  these  sections  there  are  penal  clauses,  punishing 
with  fine  and  imprisonment  for  the  failure  to  comply  with  or 
for  the  violation  of  their  provisions.  It  has  been  thought  that, 
as  a  corporation  cannot  be  imi)risoned,  the  design  was  to  limit 
the  provisions  of  such  sections  to  individuals  and  partner- 
ships. Indeed,  the  penal  clauses  referred  to  appear  to  furnish 
the  only  ground  for  the  inference  that  the  word  i^erson,  in  the 
sections  mentioned  and  wherever  else  it  occurs  in  the  said 
chapter,  is  not  meant  to  include  a  corporation. 

But,  as  I  have  already  observed,  Congress  has  declared  that 
the  word  "shall  be  construed''  to  include  a  corporation,  if  tliis 
meaning  be  not  "manifestly  incompatible  witli  the  intent;" 
and  for  the  purpose  of  determining  the  point  now  suggested — 
namely,  whether  the  fact  of  the  existence  of  a  penalty  in  those 
sections,  prescribing  imprisonment  as  a  part  of  the  punish- 
ment, is  incompatible  with  an  intent  to  include  under  the 
word  person,  as  therein  used,  a  corporation — all  statutes  in 
pari  materia^  though  no  longer  in  force,  may  properly  be  taken 
into  view. 

The  provisions  of  the  internal-revenue  laws  formerly  exist- 
ing, which  were  applicable  to  distillers  and  the  distilling  busi- 
ness, included  nominatim  corporations  as  well  as  partner- 
ships and  individuals.  See  act  of  July  1, 18G2,  chap.  119,  sec- 
tions 40,  57,  5S,  64,  08;. act  of  June  30,  1864,  chap.  173,  sec- 
tions 54,  71,  72,  79,  82,  126 ;  act  of  July  13,  1866,  chaj).  98, 
sections  9, 21,  and  44 ;  act  of  March  2, 1867,  chap.  169,  section 
16 ;  act  of  July  20, 1868,  chap.  186,  section  104 ;  com])are  also 
act  of  June  6, 1872,  chap.  315,  sexjtion  16. 

In  some  of  these  statutes  penal  provisions  are  found  similar 
in  character  to  those  referred  to  as  contained  in  the  sections 
cited  from  chapter  4  of  title  35,  and  employed  in  a  similar 
connection.    Thus,  for  example,  in  section  59  of  the  act  of 
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1862,  as  amended  by  section  24  of  the  act  of  March  3,  1803^ 
chap.  74;  also  in  section  73  of  the  act  of  1864,  and  in  the  same 
section  as  amended  by  section  9  of  the  act  of  1866 ;  also  in 
sections  23  Jtnd  31  of  the  act  of  1866 ;  so,  also,  in  section  25  of 
the  act  of  1867. 

For  convenience,  I  will  give  here  three  extracts  from  the  act 
T)f  July  13, 1866,  which  bear  directly  on  the  point  under  con- 
sideration : 

Section  0  of  that  act,  as  an  amendment  of  section  79  of  the 
act  of  June  30, 1864,  enacts,  '^That  a  special  tax  shall  be,  and 
hereby  is,  imposed  as  follows,  that  is  to  say :  •  *  *  Dis- 
tillers shall  pay  que  hundred  dollars.  Every  person,  firm,  or 
corporation^  who  distills  or  manufactures  spirits,  &c.,  shall  be 
deemed  a  distiUer.''    (14  Stat.,  115, 117.) 

Section  21  provides,  "That  every  person,  firm,  or  corpora- 
tion^ who  distills  or  manufactures  spirits  or  alcohol  by  contin- 
uous distillation  from  grain,  •  *  *  shall  be  deemed  a  dis- 
tiller under  this  act.''    {Ibid.^  153.) 

Section  23  declares,  "  That  if  any  person  shall  carry  on  the 
business  of  a  distiller,  *  *  *  without  having  paid  the 
special  tax,  as  required  by  law,  he  shall  for  every  ^uch  offense 
be  liable  to  a  fine  of  not  less  than  double  the  tax  imposed  ujion 
the  spirits  distilled  *  *  •  and  to  imprisonment  for  a  term 
not  exceeding  two  years."    (lbid.y  153.) 

These  extracts,  in  the  first  place,  express  in  clear  terms  an 
intent  to  make  the  provisions  of  the  internal-revenue  law 
relating  to  distillers  applicable  to  corporations  as  well  as  to 
individuals ;  thus  the  special  tax  is  to  be'paid  by  the  distiller^ 
who  may  be  a  "person,  firm,  or  corporation."  In  the  next 
place,  they  show  that  a  penalty  for  the  enforcement  of  the 
tax,  prescribing  imprisonment  as  a  part  of  the  punishment 
imposed,  cannot  be  regarded  as  incompatible  with  such  clearly 
expressed  intent.  And  it  may  reasonably  be  inferred  there- 
from that  where,  in  the  laws  now  in  force  touching  the  same 
subject-matter,  a  like  penalty  is  prescribed,  this  is  not  to  be 
viewed  as  incompatible  with  an  intent  to  extend  the  pro- 
visions of  such  laws  to  corporations,  if  that  intent  is  other- 
wise sufficiently  indicated  by  the  terms  of  the  proA'isions 
themselves. 

Independently  of  the  definition  of  the  word  person  given  in 
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section  1  of  the  Bevised  Statutes,  and  also  in  the  amendment 
of  section  3140  made  by  the  act  of  Febniary  27, 1877, 1  should 
be  disposed,  from  a  Aiew  of  the  general  current  of  the  previ- 
ous internal-revenue  laws  affecting  distillers  and  the  business 
of  distilling,  and  from  other  considerations,  to  regard  the 
provisions  of  chapter  4  of  title  35,  levying  a  tax  and  impos- 
ing certain  requirements  {e.  g.j  the  giving  of  a  bond,  &c.)  upon 
persons  engaged  in  distilling,  as  extending  to  corporations 
so  engaged ;  and  accordingly  to  hold  that  the  word  person, 
as  used  therein,  where  such  a  construction  is  necessary  to 
produce  that  eftect,  must  be  taken  to  include  corporations. 
But  the  language  of  the  amendment  referred  to  is  so  decisive 
of  this  point,  that  I  have  preferred  to  stand  alone  upon  that 
in  this  opinion. 

The  conclusion  at  which  I  arrive  on  the  question  submitted 
by  you  is,  that  the  word  person,  as  employed  in  the  chapter 
mentioned,  so  includes  a  corporation  engaged  in  distilling 
spirits  that  such  corporation  may  give^he  bond  required  by 
the  internal-revenue  law  and  i>erform  other  acts  required  by 
the  same  law  of  distillers,  in  its  corporate  capacity. 
I  have  the  "honor  to  be,  very  respectfully, 

CHAS.  DEVEXS. 
Hon.  John  Shermax, 

Secretary  of  Ike  Treasury, 


BONDS  ISSUED  UNDER  RtFUXDJNG  ACT. 

The  provision  in  the  act  of  July  14, 1-S70,  chap.  ^>6,  rf  quiring  bonds  issued 
thereunder  to  be  made  ''redeemable  in  coin  of  the  present  standard 
value,"  does  not  authorize  the  Secretary  of  the  Treasury  to  stipulate  in 
the  body  of  the  bond  that  it  shall  be  redeemed  in  coin  of  the  standard 
value  existing  at  the  date  of  the  issue  of  the  bond. 

The  word  "  present,"  in  that  provision,  refers  to  the  date  of  the  act ;  and 
the  bond  cannot  be  made  otherwise  redeemable  than  in  coin  of  standard 
value  at  the  date  of  the  art. 

Department  of  Justk^e, 

Ajn-n  26,  1877. 
Sir  :  In  answer  to  your  letter  of  tlie  21st  instant,  request- 
ing my  opinion  upon  the  following  question,  growing  out  of 
the  refunding  act  of  July  14,  1870,  to  wit,  '*  Can  I  ►vtipulate 
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in  the  body  of  the  four  per  cent,  bonds  about  to  be  issued 
that  they  shall  be  redeemable  in  coin  of  the  present  value — 
that  is,  the  standard  value  at  the  date  of  their  issue — or  must 
it  be  the  date  of  the  law  f''  I  have  the  honor  to  reply : 

The  act  provides  for  the  issue  of  bonds  "  redeemable  in 
coin  of  the  present  standard  value."  The  word  "present" 
undoubtedly  refers  as  a  matter  of  date  to  the  time  when  the  act 
was  passed,  and  not  to  the  time  when  the  bonds  were  there- 
after to  be  issued ;  it  contemplated  that  a  long  period  would 
elapse  before  it  would  be  finally  carried  into  effect,  and  that 
changes  in  the  coinage  of  the  country  might  occur  during 
that  period.  Whatever  changes  in  the  coinage  should  occur? 
these  bonds  were,  however,  to  be  redeemable  in  coin  of  the 
standard  value  as  it  existed  at  the  date  of  the  act.  By  this 
provision  the  holder  was  guarded  against  any  depreciation 
that  might  take  place  in  the  value  of  the  coin,  and  the  Gov- 
ernment would  not  be  compelled  to  i)ay  the  additional  valne 
should  the  coinage  be  appreciated.  All  the  bonds  issued 
under  the  act  were  to  stand  alike,  no  matter  what  was  the 
date  when  such  bonds  were  issued.  Each  was  to  be  redeem- 
able in  coin  whicih  wiis  included  in  the  authorized  coinage  of 
the  country  at  the  date  referred  to,  it  being  of  the  standard 
value  as  it  then  existed.  Since  the  law  was  passed  no  change 
has  taken  pla<^  in  the  standard  value  of  the  coin.  It  is  under- 
stood that  there  has  been  a  certain  change  in  the  coinage  of 
the  country,  and  that  silver  dollars  have  now  ceased  to  exist 
practically  as  coin. 

It  has  been  further  provided,  by  the  statute  of  February  12> 
1873,  (Rev.  Stat.,  sec. ^585-0,)  that  '*the  silver  coins  of  the 
United  States  shall  be  a  legal  tender  at  their  nominal  value 
for  any  amount  not  exceeding  five  dollars  in  any  one  pay- 
ment." iN^otwithstanding  this  practical  change  in  the  coinage 
of  the  countr}',  and  the  passage  of  this  act  in  regard  to  legal 
tender,  the  form  of  the  bond  to  be  issued  by  you  should  not 
be  changed  so  far  as  the  mode  in  which  it  is  to  b6  redeemed 
is  concerned.  It  was  not  intended  that  this  should  be  varied 
according  to  the  changes  which  might  be  made  in  the  coinage? 
because  a  definite  rule  was  given  by  reference  to  the  coin  of 
a  particular  date.  That  which  will  pay  the  bonds  heretofore 
issued  under  this  act  will  pay  the  bonds  which  you  may  here- 


TO   THE    SECRETARY    OF   WAR.  235 

Fifteen  Per  Cenl.  Coilracts. 

after  issae.  It  cannot  be  authoritatively  said  that  the  words 
"  payable  in  coin"  qr  "  payable  in  gold"  are  equivalent  to  the 
words  used  by  the  statute.  Even  if  this  leaves  open  for  dis- 
cussion the  question  whether  bonds  issued  under  this  act  are 
or  are  not  redeemable  in  silver  coin  of  the  character  and 
standard  which  existed  July  14, 1870,  it  is  not  a  doubt  which 
it  is  in  your  power  to  remedy  by  the  use  of  words  in  the  bond 
other  than  those  which  this  statute  provides. 

While  I  comprehend  the  difficulty  suggested  in  j'our  letter, 
and  the  convenience  that  there  might  be  in  removing  any 
question  upon  this  matter,  I  am  therefore  of  opinion  that  it 
would  not  be  safe  to  issue  the  bonds  except  as  redeemable  in 
coin  of  the  standard  value  of  July  14, 1870. 

Ver}'  respectfull}',  your  obedient  servant, 

CHAS.  DEVEXS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


FIFTEEN  PER  CENT.  CONTRACTS. 

By  act  of  March  3,  1871,  chap.  113,  sec.  2,  Confess  appropriated  ^00,000 
for  the  construction,  under  the  direction  of  the  Secretary  of  State,  of 
the  south  wing  of  a  building  designed  for  the  accommodation  of  the 
State,  War,  and  Navy  Dei^artmenta.  Appropriations  were  subse- 
quently made  for  continuing  and  completing  that  wing  and  also  for 
the  construction  of  other  wings  of  the  same  building,  the  expenditure 
of  the  later  of  these  appropriations  being  placed  under  the  direction 
of  the  Secretary  of  War.  On  the  16th  of  November,  1871,  a  contract, 
with  the  approval  of  the  Secretary  of  State,  was  made  with  O.,  by 
Vhich  the  latter  waste  furnish  from  certain  quarries  and  deliver  at  the 
site  of  the  building  all  the  granite  required  for  the  south  wing,  and 
also  all  the  granite  which  might  be  required  for  the  entire  building  or 
any  additional  part  thereof,  when  the  construction  of  the  same  should 
be  authorized.  The  contractor,  O.,  was  also  to  furnish  all  the  labor, 
tools,  and  materials  necessary  to  cut,  dress,  and  box  at  the  quarries  all 
the  granite ;  in  consideration  of  which  he  was  to  be  paid  the  full  cost 
of  said  labor,  tools,  an^  materials,  together  with  the  insurance  on  the 
granite,  increased  by  15  per  centum  of  such  cost :  Held  that  the  con- 
tract is  not  binding  upon  the  United  IStates  as  to  the  approx^riations 
made  subsequently  to  the  act  of  March  3,  1871,  except  so  far  as  it  has 

•  been  adopted  and  acted  ui)on  by  those  to  whom  the  expenditure  of 
such  appropriations  was  confided,  and  that  the  present  Secretary  of 
War  is  not  bound  to  adopt  and  carry  it  out  as  to  appropriations 
intrusted  to  him. 
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To  be  "  authorized  by  law,"  within  the  meaning  of  section  10  of  the  act 
of  March  2,  1861,  chap.  84,  (section  3732  Rev.  Stat.,)  a  contract  must 
appear  to  have  been  made  either  in  pursuance  of  express  authority 
given  bj'  statute,  or  of  authority  necessarily  inferable  from  some  duty 
imposed  npon,  or  from  some  power  given  to,  the  person  assuming  to 
contract  on  behalf  of  the  Government. 

Authority  to  contract  for  the  completion  of  an  entire  structure,  the  plan 
of  which  has  been  determined  on,  cannot  be  inferred  from  the  mere 
fact  that  an  appropriation  of  a  certain  sum  to  be  e;cpended  on  the 
structure  has  been  made.  Hence  a  contract,  though  it  might  be  good 
to  the  extent  of  such  appropriation,  could  not  be  made  to  affix  itself 
to  future  appropriations  and  control  their  expenditure.  A  contract  of 
this  character  would  be  in  violation  of  the  spirit  of  section  3,  act  of 
July  25,  1868,  chap.  23:5,  (section  3733  Rev.  Stat.,)  if  not  of  its  express 
terms. 

The  aforesaid  contract  with  O.,  as  regards  the  cutting  and  dressing  of  the 
stone,  is  not  a  contract  for  "personal  services,"  within  section  10  of  the 
act  of  March  2,  1861,  chap.  84. 

QnerCj  whether  the  provision  in  that  section  for  the  advertisement  of 
pm'chases  and  contracts  is  directory-  merely,  or  whether  the  failure  to 
make  such  advertisement  avoids  the  contract. 

In  view  of  the  action  of  Congress  since  the  date  of  the  contract  with  O. 
and  other  ciix;umstances,  (thongh  not  amounting  to  a  ratification  of  the 
contract) :  Advised  that,  whatever  may  have  been  the  irregularity  in 
its  inception  by  reason  of  insufficient  advertisement,  the  Secretary  of 
War  is  Justified  in  proceeding  with  the  contract  as  it  now  exists  to  the 
extent  of  the  appropriations  in  his  hands,  or  as  it  may  be  modified, 
should  he  deem  it  proper  to  do  so. 

O.  having  given  a  power  of  attorney  to  S.,  coupled  with  an  interest  in 
the  performance  of  the  contract,  by  which  power  S.  was  to  sign  and 
receipt  for  all  moneys  due  under  the  contract:  Held  that  this  was  a 
transfer  of  the  contract  within  section  14  of  the  act  of  July  17,  1862, 
chaj).  200;  yet  that,  althougli  the  Government  may  avail  itself  of  such 
transfer  to  annul  the  contract  under  the  provisions  of  that  section,  it  is 
not  compelled  to  do  so. 

DEPART3IE^'T  OF  JUSTICE, 

April  27,  1877. 

Sir:  In  answer  to  your  communication  of  the  3d  instant, 
in  reference  to  the  contract  made  by  the  State  Department 
with  Albert  Ordway,  I  have  the  honor  to  reply : 

This  contract  was  made  under  the  act  of  March  3, 1871, 
(16  Stat,  sec.  2,  p.  494,)  bj^  which  it  was  provided: 

"  That  the  sum  of  five  hundred  thousand  dollars  be,  and 
hereby  is,  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  for  the  construction,  under  the 
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direction  of  the  Secretary  of  State,  on  the  southerly  portion 
of  the  premises  now  occupied  by  the  War  and  Navy  Depart- 
ments, a  building  which  will  form  the  south  wing  of  a  build- 
ing that,  when  completed,  will  be  similar  in  the  ground  plan 
and  dimension  to  the  Treasury  building,  and  provide  accom- 
modations for  the  State,  War,  and  Navy  Departments ;  the 
building  to  be  of  such  kind  of  stone  as  may  be  hereafter 
determined  by  the  concurrent  decision  of  the  Committees  of 
Public  Buildings  and  Grounds  of  ^  the  Senate  and  House  of 
Representatives;  three  stories  in  height,  with  basement  and 
attic,  and  of  fire-proof  construction ;  the  plans  to  be  approved 
by  the  Secretary  of  State,  the  Secretary  of  War,  and  the 
Secretary  of  the  Navy  before  any  money  is  expended  under 
the  provisions  of  this  act." 

In  addition  to  the  act  of  March  3,  1871,  the  following  acts 
were  subsequently  passed  in  relation  to  this  building:  An 
act  of  May  18, 1872,  (17  Stat.,  126,)  by  which  $200,000  was 
appropriated  for  continuing  the  same  work  during  the  bal- 
ance of  the  then  fiscal  year;  an  act  of  June  10, 1872,  (17  Stat., 
352,)  appropriating  $800,000  for  the  continuation  of  the  same 
work,  and  also  $400,000  for  the  east  wing ;  an  act  of  May  3, 
1873,  (17  Stat.,  523,)  appropriating  $1,500,000  for  continuing 
the  work  on  the  new  State,  War,  and  Navy  Departm  ent  build- 
ing; an  act  of  June  23, 1874,  (18  Stat,  229,)  appropriating 
$700,000  for  continuing  the  construction  of  the  same  build- 
ing; an  act  of  March  3, 1875,  (18  Stat.,  391,)  appropriating 
$50,000  for  completing  the  south  wing  under  the  direction  of 
the  Secretary  of  State,  and  $700,000  for  continuing  work  on 
the  east  wing  under  the  direction  of  the  Secretary  of  War ; 
aa  act  of  July  31, 1876,  (Session  Laws  of  1875-76,  p.  110,) 
appropriating  $350,000  for  continuing  the  building  under  the 
direction  of  the  Secretary  of  War ;  and  an  act  of  March  3, 
1877,  appropriating  $250,000  for  the  east  wing  and  $150,000 
for  preparing  granite  for  the  construction  of  the  north  wing^ 
both  such  appropriations  to  be  expended  under  the  direction 
of  the  Secretary  of  War. 

The  contract  in  question  was  made  on  the  16th  day  of 
November,  1871,  between  the  Supervising  Architect  of  the  new 
State  Department  building.  Mr.  Alfred  15.  MuUett,  of  the  first 
part,  with  the  assent  of  the  Secretary  of  State,  and  Albert 
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Ordway,  of  the  second  part.  By  it  the  party  of  the  second 
part  agreed  to  furnish,  from  certain  quarries  named,  and 
deliver  at  the  site  of  the  building,  all  the  granite  that  might 
be  required  for  the  exterior  walls  of  the  superstructnre  of 
the  south  wing  of  the  building,  at  such  times  and  in  such 
quantities  as  might  from  time  to  time  be  ordered  by  the  party 
of  the  first  part ;  and  further  agreed  to  furnish  from  the  same 
quarries,  at  such  times  as  might  be  ordered  and  on  the  same 
terms,  all  the  granite  whjch  might  be  required  for  the  oxte. 
rior  walls  of  the  superstructure  of  the  entire  building,  the 
walls  of  the  court-yard  alone  excepted,  when  the  construction 
of  the  same  or  any  additional  part  thereof  might  be  authorized. 

The  agreement  made  between  the  parties  as  to  the  mode  in 
which  the  granite  should  be  furnished  and  x>ayment  made  is 
not  important  to  the  question  before  us. , 

The  party  of  the  second  part  further  agreed  to  furnish  all 
the  labor,  tools,  and  materials  necessary  to  cut,  dress,  and 
box  at  the  quarries  all  the  granite  in  such  manner  as  might 
be  directed  by  the  party  of  the  first  part,  and  also  shops  and 
sheds  sufficient  to  accommodate  one  hundred  granite-cutters, 
with  a  proper  proportion  of  other  mechanics. 

In  consideration  of  this,  the  party  of  the  first  part  agreed 
to  pay,  or  cause  to  be  paid,  the  full  cost  of  said  labor,  tools, 
and  materials,  and  also  the  insurance  on  the  granite,  increased 
by  15  per  centum  of  such  cost ;  and  a  penalty  was  agreed  to 
be  paid  by  the  party  of  the  second  part  in  case  of  failure  to 
perform  any  of  the  agreements  upon  his  part. 

The  contract  further  contained  a  lease  of  the  quarries  to 
the  party  of  the  first  part,  under  which  the  party  of  the  first 
part  was  entitled  to  enter  and  take  granite  from  the  quarries, 
n  caset  he  party  of  the  second  part  failed  to  perform  the  con- 
ditions of  his  agreement. 

Under  this  contract  it  is  claimed  by  Mr.  Ordway  that  if 
any  appropriation  is  made  toward  the  completion  either  of 
the  south  wing  of  the  building  contemplated  or  of  the  remain- 
der of  the  entire  structure,  the  contract  thus  made  by  him  so 
affixes  itself  to  that  ai)propriation  that  he  is  entitled  to  have 
his  contract  carried  out  to  the  extent  of  the  appropriation. 
He  does  not  claim  that  the  contract  binds  the  United  States 
to  pay  more  than  is  appropriated,  and  agrees  that  if  no  fur- 
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ther  appropriation  is  made  the  contractor  will  have  no  claim 
against  the  United  States  for  his  failing  to  receive  orders  for 
the  stone,  or  for  the  dressing  thereof,  necessary  to  the  com- 
pletion of  the  building.  It  will  be  observed,  however,  that 
the  claim  as  made  by  him  is  that  the  person  who  succeeds  to 
the  office  held  by  the  Secretary  of  State  at  the  time  when  the 
contract  was  actually  made,  or  who  succeeds  to  the  duties  of 
that  officer,  has  himself  no  duty  to  perform  except  to  see  to 
the  faithful  performance  of  this  contract  as  made  by  his  pre- 
decessor. 

The  result  of  such  a  construction  necessanly  is,  that  the 
officer  charged  with  the  expenditures  of  all  subsecpient  appro- 
priations finds  his  whole  action  controlled  and  anticipated  by 
the  action  of  an  officer  who  had  preceded  him,  and  to  whom 
only  the  expenditure  of  a  single  appropriation  had  been 
intrusted.  This  construction  treats  the  mischief  intended  to 
be  guarded  against  by  the  statutes  of  the  United  States  as 
being  an  attempt  only  to  render  the  United  States  presently 
liable.  It  regards  the  contract  as  good  in  case  an  appro- 
priation is  provided,  although  it  contemplates  that  an  ^ippro- 
priation  shall  be  made  before  it  becomes  operative. 

By  the  act  of  March  2,  1861,  (12  Stat,  p.  220,  sec.  10;  Rev- 
Stat.,  sec.  3732,)  it  is  provided : 

"  Xo  contract  or  purchase  on  behalf  of  the  United  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is 
under  an  appropriation  adequate  to  its  fulfillment,  except  in 
the  War  and  Navy  Dopartments,  for  clothing,  subsistence, 
forage,  fuel,  quarters,  or  transportation,  which,  however, 
shall  not  exceed  the  necessities  of  the  current  year." 

Two  classes  of  contracts  are  authorized  by  this  section; 
one,  where  the  contract  is  authorized  and  an  appropriation 
sufficient  for  its  fulfillment  is  provided  for ;  the  other,  where 
no  appropriation  sufficient  to  the  completion  of  the  contract 
is  made.  That  this  contract  (if  the  extent  and  construction 
be  given  to  it  which  is  claimed  by  the  contractor)  was  made 
under  an  appropriation  adequate  to  its  fulfillment  is  not  con- 
tended; and  it  is  only  necessary,  therefore,  to  consider 
whether  it  was  authorized  by  law. 

It  has  been  said  by  some  of  my  predecessors  that  the  pro- 
hibition of  the  statute  is  so  direct  and  comprehensive,  that 
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an  authority  to  contract,  where  no  appropriation  adequate  to 
the  fulfillment  of  the  contract  is  made,  should  be  expressly 
conferred.  (4  Opin.,  COO  3  9  Opin.,  18.)  Without  discussing 
this  question,  however,  in  order  that  a  contract  should  be 
authorized  by  law  it  must  appear  either  that  express  authority 
Avas  given  to  make  sucli  contract,  or  that  it  was  necessarily 
to  be  inferred  from  some  duty  imposed  upon,  or  from  some 
authority  given  to,  the  person  assuming  to  contract  on  behalf 
of  the  United  States.  If  the  statute  had  directed  that  the 
Secretary  should  erect  or  contract  for  the  erection  of  the 
building  described,  Avhose  dimensions  and  plan  were  to  be 
ascertained  in  the  mode  indicated  by  the  original  act,  such 
authority  might  perhai)s  be  inferred ;  or  if  such  direction  so 
to  erect  was  given,  i)rovided  sucli  erection  could  be  made  for 
a  certain  specified  sum,  the  authority  to  contract  for  the  erec- 
tion of  the  entire  building  (provided  that  the  contract  could 
be  made  within  the  limit  indicated  by  the  act  of  Congress) 
might  also  be  inferred.  When  all  that  is  done  is  the  appro- 
priation of  a  certain  sum  to  be  expended  on  a  certain  struc- 
ture, the  plan  of  which  has  been  determined  on,  the  authority 
to  contract  for  the  completion  of  the  whole  structure  cannot 
be  inferred.  The  contract  is  good  to  the  extent  of  the  appro- 
priation made,  and  just  so  far  as  such  appropriation  is  ade- 
quate to  its  fulfillment.  So  far  as  it  undertakes  to  do  more 
than  this,  it  is  invalid.  Xor  can  such  a  contract  be  binding 
so  as  to  affix  itself  to  future  appropriations,  even  if  it  is  sub- 
ject to  the  contingency  that  such  appropriations  shall  be 
made.  A  contract  to  pay  for  articles  which  would  become 
necessary  to  a  public  work  already  entered  upon  in  the  course 
of  its  progress  was  held  to  be  of  no  validity,  even  though  it 
I)rovided  that  such  contract  should  depend  for  its  validity 
upon  the  contingency  that  an  appropriation  should  be  made, 
and  such  appropriation  was  in  fact  thereafter  made.  ("  Piles 
for  dry  dock,"  4  Opin.,  490.) 

In  the  act  of  March  3,  1871,  under  which  this  contract  was 
made,  there  was  no  authority  given  to  erect  the  entire  south 
wing  of  the  buiUling  or  to  contract  for  it.  The  sum  of  $500,000 
was  appropriated  toward  the  construction  of  a  building  which 
would  form,  when  completed,  the  south  wing  of  a  larger  struc- 
ture thereafterwards  to  be  erected. 
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There  was  no  direction  to  the  Secretary  to  erect  the  whole 
of  the  south  wing  (far  less  the  entire  structnre  contemplated) 
or  to  contract  for  it.  So  much  money  was  put  into  his  hands 
for  a  contemplated  structure.  That  he  was  entitled  to  use 
toward  such  a  structure  only  after  the  plans  had  been  agreed 
upon  in  the  manner  provided  for  by  the  act.  If,  after  such 
plans  were  made  and  approved,  the  sum  could  not  have  been 
used  advantageously  because  inadequate  to  the  completion  of 
the  structure,  it  could  not  therefore  be  inferred  that  the  au- 
thority of  the  Secretary  was  extended  so  that  he  was  author- 
ized by  law  to  contract  for  the  entire  structure,  or  to  make  a 
contract  which  could  be  extended  to  the  entire  structure,  sub- 
ject only  to  the  contingency  of  subsequent  approi)riatious.  If 
the  appropriation  confided  to  him  could  not  have  been  used 
advantageously  until  the  erection  of  the  whole  structure  should 
be  provided  for,  that  would  not  give  him  authority  to  erect 
the  entire  structure  or  to  contract  for  its  erection.  It  would 
render  it  necessary  for  him  to  delay  expenditures  until  such 
provision  should  be  made. 

The  inconvenience  of  constructing,  or  attempting  to  con- 
struct, a  building  without  at  its  commencement  making  a 
contract  which  shall  fully  provide  for  its  completion  is  obvi- 
ous. That,  unless  this  is  done,  the  edifice  may  be,  instead  of 
a  symmetrical  structure,  an  inharmonious  patch- work,  is  also 
apparent.  But  this  does  not  give  authority  by  necessary  in- 
ference to  make  such  a  contract.  In  many  instances  Congress 
has  given  authority  to  complete  the  work  which  it  has  pro- 
posed to  do ;  but  that  authority  cannot  be  inferred  because 
it  may  appear  upon  careful  examination  by  those  who  are 
charged  with  the  appropriation  that  such  authority  would  be 
judicious  and  desirable. 

I  am,  therefore,  of  opinion  that  this  contract,  if  it  can  prop- 
erly be  construed  as  extending  to  all  appropriations  made  for 
the  entire  structure,  is  invalid  as  not  having  been  authorized 
by  law.  This  view  is  fortified  by  the  statute  of  July  2dj  1868, 
(Eev.  Stat.,  sec.  3733,)  by  which  it  is  provided : 

"  No  contract  shall  be  entered  into  for  the  erection,  repair, 
or  famishing  of  any  public  building,  or  for  any  public  im . 
provement,  which  shall  bind  the  Government  to  pay  a  larger 
16  D 
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sum  of  money  tban  the  amount  in  the  Treasury  apx)ropriated 
for  the  specific  purpose.'' 

Even  if  this  contract  does  not  bind  the  Government  to  pay 
a  larger  sum  of  money  than  the  amount  appropriated  for  the 
specific  puri)ose,  if  the  construction  be  given  to  it  which  is 
claimed  by  Mr.  Ordway  it  binds  the  Government  either  to 
pay  this  larger  sum,  or  else  not  to  continue  to  complete  the 
structure  which  it  is  proposed  to  erect;  because,  according  to 
his  theory,  if  further  appropriations  be  made  his  contract 
afi&xes  itself  at  once  to  those  appropriations.  Such  a  contract 
is  in  violation  certainly  of  the  whole  spirit  of  this  latter  stat- 
ute, if  not  in  absolute  violation  of  its  express  terms. 

I  am,  therefore,  of  opinion  that  the  Secretary  is  not  obliged 
to  carry  out  this  contract  as  made  with  Mr.  Ordway  so  far  as 
the  appropriations  intnisted  to  him  are  concerned,  and  that 
the  contract  does  not  have  binding  force  so  far  as  it  concerns 
subsequent  appropriations,  except  so  far  as  it  may  have  been 
adopted  and  acted  upon  by  those  to  whom  the  expenditure  of 
such  ax)propriations  has  been  confided. 

It  is,  perhaps,  unnecessary  to  consider  the  question  whether 
this  contract  is  or  is  not  invalid  upon  the  ground  that  it  was 
not  made  upon  such  advertisement  as  is  contemplated  by  the 
act  of  Mai-ch  2,  1861.  That  statute  provides  for  advertise- 
ment, except  where  the  public  exigency  requires  the  imme- 
diate delivery  of  the  articles  or  the  performance  of  the  service. 
Even  if  the  authority  be  given  to  the  officer  of  the  Govern- 
ment to  determine  when  the  exigency  exists  which  allows  him 
to  dispense  with  the  advertisement,  such  exigency  cannot  be 
extended  by  him  beyond  one  of  time  only.  It  is  quite  clear 
that  no  immediate  public  exigency  necessitated  the  immedi- 
ate delivery  of  the  stone  or  the  performance  of  preparing  and 
dressing  the  same;  and,  in  fact,  such  immediate  delivery  or 
l)erformance  was  not  contemplated.  The  material  which  was 
advertised  for  was  granite  in  the  rough;  but  this  forms  but  a 
small  portion  in  value  to  that  which  was  covered  by  the  con- 
tract— not  more  than  one-twentieth  part.  There  was  no  adver- 
tisement for  doing  the  large  and  expensive  work  of  cutting 
and  dressing  the  stone.  The  contract  is  to  be  taken  as  a 
whole,  and  that  portion  of  it  deemed  valuable  by  the  con- 
tractor relates  entirely  to  cuttiug  and  dressing  the  stone, 
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which  coustitntes  nineteen-twentieths  of  the  exj>eiiditure  to 

be  made.  , 

It  would  seem  that  this  work  of  preparing  the  stone  was  , 

treated  as  coming  within  the  exception  of ''  personal  service,'^ 
which  may  be  contracted  for  Avithout  advertisement.  If  such 
latitude  is  given  to  this  exception,  nearly  every  contract, 
except  for  rough  materials,  may  be  treated  as  one  tor  per- 
sonal service;  as  skilled  and  unskilled  labor,  and  generally 
both,  are  needed  in  the  performance  of  the  larger  number  of 
Government  contracts.  It  is  not  susceptible  of  being  thus 
widely  construed.  A  contract  for  personal  service  is  one  by 
which  the  indi\idual  contracted  with  renders  his  personal 
service  to  the  Government  through  its  agents,  thus  himself 
becoming  the  servant  of  the  Government.  The  contractor 
was  not  such  a  servant.  His  performance  of  his  contract  was 
not  a  personal  service,  and  the  workmen  employed  by  him 
were  not  in  any  sense  personal  servants  to  the  Government. 
They  rendered  no  service  to  it;  they  were  under  the  control 
of  none  of  its  officers,  and  did  no  work  for  it.  The  aid  which 
they  rendered  the  contractor  in  doing  for  the  Government 
that  which  he  agreed  to  do  was,  perhaps,  personal  service  to 
him  in  the  performance  of  his  contract,  but  was  not  a  per- 
sonal ser\'ice  to  the  Government.  The  contract  thus  made 
for  the  dressing  of  the  stone  was  made  without  any  compli- 
ance with  the  law.  Whether  or  not  the  provision  for  the 
advertisement  of  purchases  and  contracts  is  directory  merely 
ujwn  the  officers  of  the  Government,  or  whether  the  failure 
to  make  such  advertisement  will  avoid  the  contract,  is  a  ques- 
tion still  much  discussed.  It  is  not  necessary  to  decide  it  in 
this  case,  as,  upon  the  other  ground,  I  am  of  opinion  that  the 
contract  is  not  obligatory  upon  the  United  States,  except  so 
far  as  it  has  been  acted  upon  and  assented  to  under  each  sub- 
seiiuent  appropriation. 

Fowler's  case  (3  O.  of  CI.  llep.,  43)  is,  to  some  extent, 
adverse  to  the  view  I  have  here  expressed.  In  this  it  was 
held  that,  where  Congress  had  authorized  the  enlargement 
of  the  Library  of  Congress  in  a  certain  specified  manner, 
and  appropriated  $160,000  for  that  i)uq)ose,  to  be  expended 
by  the  direction  of  the  Secretary  of  the  Interior,  and  the  Sec- 
retary, without  advertising,  had  contracted  for  the  extension 
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to  the  amount  of  $109,000,  sucli  contract  was  legal.  The 
decision  in  this  case  was  given  by  a  divided  court.  The  case 
was  never  carried  further,  and  was  not  rediscussed  in  the 
Supreme  Court. 

.  With  much  respect  for  the  majority  of  that  coul*t,  I  am 
compelled  to  agree  with  the  dissenting  opinion  which  was 
given  in  that  case. 

It  remains  only  to  be  considered  whether  it  is  shown  that 
this  contract  has  been  so  ratified  by  subsequent  legislation 
that  it  must  be  deemed  now  obligatory  on  the  United  States. 

It  is  not  doubted  that  the  legislative  power,  wliich  has 
directed  in  what  manner  contracts  shall  be  made,  may  also 
legislate  to  give  vitality  to  those  made  without  authority  or 
in  disregard  of  the  regulations  which  it  has  prescribed.  It 
should  in  such  case  distinctly  appear  that  there  has  been  an 
intent  to  so  ratify  the  contract  while  yet  executory  in  its  char- 
acter and  still  unperformed  as  to  imx)ose  upon  the  officers  of 
the  United  States  the  duty  of  executing  it  thereafter. 

Upon  examining  the  statutes  which  follow  that  of  March 
3, 1871, 1  do  not  find  any  legislative  ratification  of  such  a 
character  of  this  contmct.  Nothing  is  anywhere  said  in  rela- 
tion to  it.  The  acts  proceed  only  to  continue  the  appropria- 
tions, and  to  transfer  the  expenditure  of  them  from  the 
Secretary  of  State  to  the  Secretary  of  War. 

I  am,  therefore,  of  opinion  that  the  contract  with  Albert 
Ordway  has  no  obligatory  force  and  effect  upon  the  United 
States,  so  far  as  it  concerns  appropriations  made  for  the  sev- 
eral portions  of  the  building  subsequently  to  the  appropriation 
of  March  3,  1871,  except  so  far  as  it  has  been  recognized  and 
acted  upon  by  giving  orders  proceeding  from  the  Secretary  or 
officer  to  whom  the  expenditure  of  the  subsequent  appro- 
priations was  intrusted. 

While  there  is  no  such  ratification  of  the  contract  that  it  is 
compulsory  that  you  should  now  proceed  to  execute  it,  it  is 
proper  to  consider  whether,  under  the  legislation  which  has 
taken  place  since  it  was  made  and  in  view  of  the  history  of  this 
and  similar  contracts  in  connection  with  such  legislation,  you 
are  now  justified  in  proceeding  with  it  without  further  adver- 
tisement to  the  extent  of  the  appropriations  in  your  hands, 
should  you  deem  it  advisable  for  the  best  interests  of  the 
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United  States  so  to  do,  or  if  such  modifications  can  be  made 
in  the  contract  as  shall  render  it,  in  yonr  opinion,  advisable 
so  to  proceed. 

It  is  clearly  important  that  the  whole  stmcture  be  made  of 
material  from  the  same  quarry  with  that  first  used.  The 
contract's  known  as  the  "  15  per  cent,  contracts,''  (in  which 
that  of  Mr.  Ordwiay  is  included,)  have  been  the  subject  of 
frequent  public  discussion.  While  I  have  not  been  informed 
that  any  formal  report  had  been  made  to  Congress  directly, 
or  to  the  Committee  on  Appropriations,  of  the  terms  of  this 
contract,  it  was  a  public  and  well-known  fsict  that  under  con- 
tracts of  this  character  the  erection  of  most,  if  not  all,  of  the 
public  buildings  then  being  constructed  was  proceeding. 
These  contracts  have  also  been  the  subjects  of  investigation 
and  report  by  committees  of  Congress.  They  have  not  been 
ordered  to  be  annulled,  or  the  Secretary  directed  not  to  pro- 
ceed to  execute  them.  On  the  contrary,  appropriations 
towards  the  completion  of  the  structure  provided  for  by  this 
contract  have  continued  to  be  made. 

Under  these  circumstances,  whatever  may  have  been  the 
original  irregularity  in  their  inception  by  reason  of  insuffi- 
cient advertisement,  I  consider  that  you  are  justified  in  pro- 
ceeding with  this  contract  as  it  now  exists,  or  as  it  may  be 
modified,  if  j'ou  deem  it  proper  so  to  do. 

Your  letter  contains  the  further  inquiry,  "  whether,  under 
the  14th  section  of  the  act  of  July  17,  1862,  the  interest 
secured  to  J.  Condit  Smith  in  the  contract  with  Albert 
Ordway,  dated  November  16,  1871,  and  subsequent  orders 
given  under  the  same  by  reason  of  the  power  of  attorney 
given  in  1874  by  Albert  Ordway  to  said  Smith,  has  worked 
such  a  transfer  of  interest  as  to  annul  the  contract  in 
question.'' 

By  the  statute  referred  to  in  your  inquiry,  it  is  required 
^^that  no  contract  or  order,  or  any  interest  therein,  shall  be  . 
transferred,  by  the  party  or  parties  to  whom  such  contract  or 
order  may  be  given,  to  any  other  party  or  parties,  and  that 
any  such  transfer  shall  cause  the  annullment  of  the  contract  or 
order  transferred  so  far  as  the  United  States  are  concerned.'' 

I  am  of  oi)inion  that  there  has  been  such  a  transfer  by  Mr. 
Ordway  as  enables,  upon  this  ground,  the  United  States  to 
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avoid  this  contract.  An  irrevocable  power  of  attorney  was 
given  by  liim  to  J.  Condit  Smith,  by  which  Smith  was  to  sign 
and  receipt  for  all  moneys  due  under  said  contract ;  and  this 
power  was  not  only  nominally  but  actually  irrevocable,  and 
Smith  clearly  had  an  interest  in  the  performance  of  the  con- 
tract. The  statute  in  question  is,  however,  intended  only  for 
the  benefit  of  the  United  States;  and  while  it  is  said  that 
such  transfer  shall  cause  the  annullment  of  the  contract  or 
order  transferred,  it  is  intended  only  that  it  shall  do  so  in 
case  the  United  States  declines  to  recognize  such  transfer. 
While,  therefore,  the  United  States  may  avail  itself  of  such 
transfer  to  annul  the  contract,  it  is  not  compelled  so  to  do. 
Yery  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

Secretary  of  }Var, 


TENSION  AGENCIES  AND  AGENTS. 

The  law  coucemingthe  establishment  of  pension  agencies  and  the  appoint- 
ment of  pension  agents,  as  it  existed  before  and  at  the  time  of  the  adop- 
tion of  the  Revised  Statutes,  reviewed. 

Sections  4778,  4779,  and  4780  Rev.  Stat,  produce  no  change  in  the  pre- 
vious state  of  the  law  on  that  subject. 

The  President  has  authority  to  consolidate  two  or  more  pension  agencies 
into  one,  by  discontinuing  some  agencies  and  transferring  the  business 
thereof  to  others. 

Upon  the  discontinuance  of  an  agency  the  official  functions  of  the  incum- 
bent cease ;  his  hold  on  the  office  necessarily  terminates  with  its  extin- 
guishment, and  the  tenure-of-office  law  no  longer  applies. 

Incumbents  of  agencies,  whose  districts  are  subsequently  enlarged  by  the 
transfer  thereto  of  the  business  of  discontinued  agencies,  are  competent 
to  perform  the  duties  thereof  as  well  after  as  before  the  enlargement, 
and  new  appointments  are  not  made  necessary  by  the  change.  It  is 
otherwise  with  the  incumbent  of  an  agency  which  has  been  discon- 
tinued. The  latter  cannot  be  put  in  charge  of  another  separate  and 
distinct  agency  without  a  new  appointment. 
'  A  bond  conditioned  for  the  faithful  discharge  of  all  the  duties  of  the  office 
"according  to  the  laws  and  instructions  which  are  now  in  force,  or  which 
shall  be  in  force  at  any  time  during''  the  continuance  of  the  agent  in 
office,  will,  in  the  case  of  an  agent  whose  agency  is  enlarged  during  his 
term  in  the  manner  above  indicated  and  upon  whom  increased  duties 
are  thus  devolved,  subject  the  sureties  thereon  to  liability  after  the 
enlargement  of  the  agency. 
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Depart^ient  OF  Justice, 

May  3, 1877. 
Sib  :  In  j'our  letter  of  the  28th  ultimo,  relative  to  the  sub- 
ject of  reducing  the  number  of  pension  agencies  with  a  view 
to  lessen  the  expenses  of  this  branch  of  the  public  service, 
you  refer  me  to  sections  4778,  4779,  and  4780  of  the  Eevised 
Statutes,  and  submit  for  my  consideration  the  following  ques- 
tions : 

1.  "  Does  the  law  contained  in  said  sections  authorize  the 
President  to  consolidate  two  or  more  agencies  into  one  f 

2.  "  If  such  authority  is  conferred  and  should  be  exercised, 
what  will  be  the  status,  under  the  law  relating  to  the  tenure 
of  office,  of  an  agent  whose  agency  may  be  abolished  by  con- 
solidation with  some  other  7" 

3.  "  Will  it  be  necessary  to  appoint  agents  for  the  new  dis- 
tricts, or  will  it  be  competent  for  an  agent  of  one  of  the  old 
agencies,  the  identity  of  which  has  been  lost  in  the  consolida- 
tion, to  perform  the  duties  of  pension  agent  of  a  new  agency 
without  a  new  appointment?'' 

4.  "  If  so,  can  his  old  bondsmen  be  held  for  his  transactions 
in  the  new  agency,  or  must  he  execute  new  bonds  f" 

It  may  aid  in  forming  a  correct  understanding  of  the  sec- 
tions cited,  and  thus  facilitate  the  solution  of  the  first  ques- 
tion especially,  to  review  the  law  concerning  the  establishment 
of  pension  agencies  and  the  appointment  of  pension  agents  as 
it  existed  before  the  adoption  of  the  Eevised  Statutes. 

Previous  to  the  act  of  Februarj-  5, 1807,  chap.  32,  (14  Stat., 
391,)  the  provisions  of  which  on  that  subject  are  embodied  in 
those  sections,  the  authority  to  establish  pension  agencies 
and  to  appoint  pension  agents  was  vested  in  the  Secretary  of 
the  Interior.  This  authority  was  derived  from  the  acts  of 
April  20, 1836,  chap.  56,  (5  Stat.,  16,)  and  March  3, 1849,  chap. 
108,  (9  Stat,  395.)  Thus,  by  the  former  act,  which  continued 
in  fo^e  until  the  passage  of  the  above-mentioned  act  of  1867, 
it  was  provided  that  i)ensioners  should  thereafter  be  paid 
"at  such  times  and  places,  by  such  persons  or  corporations, 
and  under  such  regulations,  as  the  Secretary  of  War  may 
direct  f  and  by  the  latter  act  the  power  so  conferred  upon 
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the  Secretary  of  War  was  transferred  to  the  Secretary  of  the 
Interior. 

In  connection  with  the  matter  in  hand,  I  may  also  observe 
that  the  act  of  1836  forbade  any  compensation  or  allowance  to 
be  made  to  the  agents  appointed  thereunder  without  authority 
of  law.  Beferring  to  this  provision,  Chief  Justice  Taney,  in 
the  case  of  The  United  States  vs.  White^  (Taney's  C.  C.  Dec., 
156),  remarks :  ^'  At  that  time  the  public  money  was  deposited 
in  banks,  and  the  pensions  paid  by  them ;  but  this  provision 
shows  that  it  was  the  intention  of  Congress  that  this  duty 
should  always  be  superadded  to  the  duties  of  some  other 
appointment  or  office.".  However,  by  the  act  of  February  20, 
1847,  chap.  13,  (9  Stat.,  127,)  the  Secretary  of  War  was  author- 
ized "to  make  such  compensation  to  agents  foi*  paying  pen- 
sions as  may  be  just  and  reasonable,  to  be  paid  out  of  the  fund 
appropriated  for  the  payment  of  revolutionary  pensions,  but 
in  no  case  to  exceed  two  per  centum  on  moneys  disbursed  by 
them ; "  the  amount  of  compensation  allowed  to  any  one  agent 
not  to  exceed  one  thousand  dollai^  per  annum.  This  is  the 
first  act  making  provision  for  the  compensation  of  these  agents 
by  the  Government.  The  resolution  of  July  17, 1862,  (12  Stat., 
629,)  and  also  the  act  of  June  30, 1864,  chap.  183,  (13  Stat., 
325,)  made  further  provision  in  regard  to  their  compensation, 
retaining  the  feature  of  the  law  of  1847  by  which  a  percent- 
age on  the  amount  disbursed  is  allowed,  but  enlarging  the 
mcutimum. 

The  foregoing  presents  the  state  of  the  law  relating  to  the 
establishment  of  i)ensiou  agencies  and  the  appointment  of 
pension  agents  as  it  stood  at  the  time  the  act  of  Februaiy  5, 
1867,  was  passed. 

Eecurring  now  to  the  act  of  1836,  it  will  be  se^n  that  the 
authority  to  establish  such  agencies  thereby  imparted  was 
discretionary.  CTnder  that  authority  the  head  of  Department 
invested  therewith  could  locate  the  agency  at  such  place  as  in 
his  judgment  seemed  most  advantageous  to  the  public  setvice 
and  the  convenience  of  pensioners  and  fix  its  limits.  It  is 
fairly  to  be  inferred  that  he  could  enlarge  or  diminish  the 
bounds  of  an  agency,  or  discontinue  an  agency  at  a  particular 
place  and  create  one  in  a  different  locality,  in  his  discretion. 
And  the  practice  was  in  conformity  with  this  view.    At  the 
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same  time  the  agent  himself,  whose  appointment  was  by  that 
act  devolved  upon  the  same  head  of  Department,  was  liable 
to  be  displaced,  either  by  removal  at  the  pleasure  of  the  latter 
officer,  or  by  discontinuance  of  the  agency. 

The  act  of  1867  withdrew  fix)m  the  Secretary  of  the  Interior 
the  authority  to  establish  pension  agencies,  and  placed  it  in 
the  hands  of  the  President;  it  also  changed  the  mode  of 
apx)ointing  pension  agents.  But,  aside  from  this,  the  law  was 
thereby  left  to  remain  substantially  as  it  was  before,  under 
certain  restrictions  which  will  be  stated  presently. 

By  that  act  the  President  is  "  authorized  to  establish  agen- 
cies for  the  payment  of  pensions  granted  by  the  United  States 
wherever  J  in  his  judgment,  the  public  interests  and  the  convenience 
cf  the  pensioners  require :  •  ♦  •  Proi?i^^d,  That  the  num- 
ber of  pension  agencies  in  any  State  or  Tei:ritory  shall  in  no 
case  be  increased  hereafter  so  as  to  exceed  three,  and  that  no 
such  agency  shall  be  established  in  addition  to  those  now  ex- 
isting in  any  State  or  Territory  in  which  the  whole  amount  of 
pensions  paid  during  the  fiscal  year  next  preceding  shall  not 
have  exceeded  the  sum  of  five  hundred  thousand  dollars.'' 

Uere  the  authority  given  to  the  President  is  discretionary, 
and,  within  the  limitations  placed  upon  its  exercise  by  the 
provisoj  is  essentially  the  same  as  that  with  which  the  Secre- 
tary of  the  Interior  was  previously  clothed.  The  latter,  as  I 
have  already  observed,  under  the  power  conferred  by  the  aqjb 
of  1836,  could  establish  agencies,  extend  or  contract  their 
limits,  and  discontinue  any  of  them,  in  his  discretion ;  and 
the  practice  under  that  act  accorded  with  this  understanding 
of  it.  The  former,  under  the  power  granted  by  the  act  of  1867, 
might,  in  his  discretion,  establish  agencies,  subject  to  two 
conditions,  viz:  (1)  that  their  creation  would  not  increase  the 
number  then  existing  in  any  State  or  Territory  where  the 
whole  amount  of  i>ensions  paid  during  the  previous  fiscal  year 
did  not  exceed  five  hundred  thousand  dollars;  (2)  that  their 
creation  would  not  increase  the  number  in  any  State  or  Ter- 
ritory so  as  to  exceed  three.  On  the  other  hand  h^  might, 
in  his  discretion,  agreeably  to  the  view  here  taken  of  the 
scope  of  the  same  power,  enlarge  or  diminish  or  discontinue 
any  of  the  agencies  already  established.  Congress  saw  fit, 
in  the  provision  quoted  above  from  the  last-mentioned  act,  to 
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set  bounds  to  the  creation  of  new  agencies,  but  manifested 
therein  no  intention  to  further  limit  or  modify  the  authority 
previously  committed  to  and  exercised  by  the  executive 
branch  of  the  Government. 

In  regard  to  the  appointment  of  pension  agents,  the  act  of 
1867  devolved  this  upon  the  Pi'esident,  with  the  adAice  and 
consent  of  the  Senate,  and  provided  that  the  appointees 
should  **  hold  their  offices  for  the  term  of  four  years  and  until 
their  successor  shall  have  been  appointed  and  qualified.'* 
It  also  provided  that  they  should  **give  bond,  with  good  nnd 
sufficient  sureties,  for  such  amount  and  in  such  form  as  the 
Secretary  of  the  Interior  may  approve."  Theretofore  pen- 
sion agents  gave  bond  under  the  provisions  of  the  act  of  May 
24, 1828,  chap.  109,  with  two  or  more  sureties,  to  be  approved 
by  the  Secretary,  in  such  penalty  as  he  might  direct,  for  the 
faithful  discharge  of  their  duties. 

Yet  the  change  in  the  mode  of  appointment,  and  the  regu- 
lation as  to  the  term  of  the  office,  made  by  the  act  of  1867, 
did  not  of  themselves  produce  any  material  alteration  of  the 
law  with  respect  to  the  displacement  of  the  agent.  This,  as 
before,  might"  have  happened  in  either  of  two  w^ays :  first, 
through  the  exercise  of  the  power  of  removal  by  the  Presi- 
dent, which  was  then  absolute  5  second,  by  the  discontinu- 
ance of  the  agency.  The  authority  to  discontinue  an  agency, 
and  the  authority  to  remove  the  officer,  though  co-existing  in 
Uhe  President,  were  separate  and  distinct  powers ;  and  the 
loss  of  the  one  would  not  involve  a  loss  of  the  other.  Thus, 
Congress  might  have  reserved  solely  to  itself  the  power  over 
the  creation  of  agencies,  the  determination  of  their  limits, 
&c.,  lea\ing  the  power  to  remove  the  officers  appointed 
thereto  in  the  hands  of  the  Exe<5utive ;  or  (as  soon  after  did 
actually  take  place  by  force  of  the  tenure-of-officc  acts)  have 
qualified  the  power  of  removal,  leaving  with  the  President, 
modified  or  unmodified,  the  other  power. 

I  pass  now  to  the  acts  just  adverted  to,  viz,  the  act  of 
March  2, 1867,  chap.  154,  (14  Stat.,  430,)  and  the  a<5t  of  April 
5, 1869,  chap.  10,  (16  Stat,  6.)  The  effect  of  these  acts,  as 
already  intimated,  was  to  qualify  the  power  of  removal. 
Thereafter  the  agent  ceased  to  be  removable  at  the  pleasure 
of  the  President.    So  long  as  the  agency  existed  to  which  he 
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was  appointed,  though  he  might  be  suspended  by  the  act  of 
the  President  alone,  he  could  not  be  wholly  displaced  by  the 
latter  except  with  the  concurrence  of  the  Senate.  But  I  per- 
ceive nothing  in  these  acts  that  affects  the  discretionary 
authority  previously  reposed  by  Congress  in  the  President 
over  the  existence  of  the  agency  itself.  Whilst  the  tenure  of 
the  agent  was  more  firmly  established,  the  duration  of  the 
agency  continued  to  be  subject  to  the  exercise  of  that  author- 
ity whereby  it  might  at  any  time  be  terminated.  With  the 
extinction  of  the  agency,  the  official  functions  of  the  agent 
would  necessarily  end. 

As  both  illustrative  of  and  authoritative  upon  this  point, 
the  practical  construction  which  Congress  has  placed  upon 
the  power  granted  that  body  by  the  Constitution  to  "  ordain 
and  establish"  inferior  courts  from  time  to  time,  may  be 
appropriately  refen*ed  to.  Notwithstanding  the  judges  who 
may  be  appointed  to  such  courts  are  to  hold  their  offices  by 
a  life  tenure  under  an  express  provision  of  the  Constitution, 
Congress  has  in  effect  construed  that  grant  to  authorize  the 
abolishment  of  these  courts,  as  well  where  the  same  have 
incumbents  as  where  they  are  vacant.  See  the  act  of  March 
8, 1802,  chap.  8,  (2  Stat.,  132,)  and  the  a<5t  of  July  27,  1866, 
chap.  280,  (14  Stat.,  300.)  By  operation  of  the  former  of  these 
acts,  several  judges,  appointed  to  courts  established  under 
said  grant  by  a  previous  law  of  Congress,  were  thrown  out  of 
office. 

The  result  thus  far  reached  upon  the  subject  of  the  present 
inquiry  may  be  summed  up  as  follows : 

1.  Under  the  act  of  February  5,  1867,  it  was  discretionary 
with  the  President  not  only  to  create  agencies  for  the  pay- 
ment of  pensions  within  the  limitations  imposed  by  the  2>ro- 
rwo  above  referred  to,  but  to  enlarge  or  diminish  the  bounds 
of  such  agencies  after  their  creation,  or  to  discontinue  any  of 
them.  This  authority  was  a  continuing  one,  and  capable  of 
being  exercised  at  any  time. 

2.  Under  the  same  a<;t  the  President  was  authorized  to 
appoint  pension  agents,  with  the  advice  and  consent  of  the 
Senate.  Yet  by  the  effect  of  the  tenure-of-office  acts  of  1867 
and  1869  the  agents  thus  appointed  were  not  removable  at 
the  pleasure  of  the  President,  but  were  continued  in  office 
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until  their  successors  should  be  appointed  and  qualified,  this 
being  the  limitation  of  their  term. 

3.  The  tenure-of -office  acts  in  no  wise  affected  the  authority 
of  the  President  over  the  agency  as  described  above.  Hence 
it  was  competent  to  him,  in  the  exercise  of  that  authority,  to 
discontinue  an  agency  whenever  and  wherever  in  his  judg- 
ment the  public  interests  required  this  to  be  done,  and  the 
effect  of  such  action  would  be  to  terminate  the  official  rela- 
tions of  the  agent  with  the  Government. 

Such  appears  to  have  been  the  state  of  the  law  at  the  period 
of  the  adoption  of  the  Eevised  Statutes,  and,  on  examination 
of  the  sections  to  which  you  in  your  letter  refer  me,  I  can 
discover  po  change  introduced  thereby.  Section  4778  does 
nothing  more  than  reproduce  the  law  as  it  previously  existed 
respecting  the  appointment  of  pension  agents  and  the  term 
and  tenure  of  their  offices ;  section  4779  is  a  re-enactment  of 
the  previous  law  relating  to  the  bonds  of  such  agents ;  while 
section  4780  is  almost  a  literal  reproduction  of  the  previous 
law  concerning  the  establishment  of  pensiou  agencies ;  the 
authority  given  the  President  by  this  section  with  respect  to 
these  agencies  being  the  same  precisely  as  was  imparted  to 
him  by  that  law. 

In  response,  then,  to  the  first  question  which  you  propose, 
I  answer  that  the  law  contained  in  those  sections  authorizes 
the  President  to  consolidate  two  or  more  pension  agencies 
into  one,  by  discontinuing  such  as  it  is  contemplated  to  dis- 
pense with,  and  transferring  the  business  thereof  to  such  as 
it  is  contemplated  to  retain.  One  of  my  i)redecessors  in  office 
has  held  that  an  act  of  the  late  administration,  in  January^ 
1871,  consolidating  two  agencies  previously  established  in  the 
city  of  !N^ew  York,  was  a  valid  exercise  of  power.  (14  Opin., 
147.) 

To  your  second  (luestiou  I  answer,  that  upon  the  discontin- 
uance of  an  agency  the  official  functions  of  the  incumbent 
cease.  His  hold  on  the  office  necessarily  terminates  with  its 
extinguishment,  and  the  tenure  of  office  law  no  longer 
applies  to  him ;  he  has  no  status  under  that  law. 

In  regard  to  the  third  question,  if,  by  "new  districts," 
therein  mentioned,  are  meant  the  districts  of  agencies  already 
-established  which  may  be  enlarged  by  the  transfer  thereto 
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of  the  business  of  other  agencies  that  may  be  discontinued, 
I  answer  that  the  incumbents  of  the  agencies  thus  enlarged 
are  competent  to  perform  the  duties  thereof  as  well  after  as 
before  the  enlargement,  and  that  new  appointments  are  not 
required  by  the  change.  But  an  agent  whose  agency  has 
been  discontinued  cannot  be  put  in  charge  of  another  sepa- 
rate and  distinct  agency  without  a  new  appointment. 

The  bond  required  of  pension  agents,  according  to  the 
form  before  me,  is  conditioned,  among  other  things,  for  the 
faithful  discharge  of  all  the  duties  of  the  office  "according  to 
the  laws  and  instructions  which  are  now  in  force,  or  which  shall 
be  in  force  at  any  time  during  the  continuance  of  the  agent 
in  office.''  This  se^ms  to  be  broad  enough  to  cover  the  case  of 
an  incumbent  of  an  agency  which  may  be  enlarged  during 
his  incumbency  in  the  manner  indicated  in  the  preceding 
paragraph,  and  upon  whom  increased  duties  may  in  conse- 
quence devolve.  Presuming  that  the  fourth  question  refers 
to  such  a  case,  I  answer  that,  in  my  opinion,  the  sureties  on 
the  official  bond  of  the  incumbent  would  continue  liable  after 
the  enlargement  of  the  agency  and  whilst  he  remained  in 
office. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  Carl  Schurz, 

Secretary  of  the  Interior. 
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The  contract  made  \nth  C.  P.  Dixon,  October  10,  1873,  for  granite,  and 
for  cutting  and  dressing  the  same,  for  the  Philadelphia  post-office 
building,  is  not  obligatory  upon  the  United  States  so  far  as  it  now 
remains  executory  and  unperformed,  and  the  Secretary  of  the  Treas- 
ory  need  not  proceed  with  it  under  the  appropriations  in  his  hands, 
unless  he  deems  it  for  the  interests  of  the  Grovemment  to  do  so. 

Advertisement  for  proposals  having  been  made  for  the  rough  stone  from 
the  quarry,  but  not  for  the  cutting  and  dressing  of  it.  before  letting 
the  said  contract :  Held  that  the  catting  and  dressing  were  not  within 
the  exception  of  "personal  services''  in  section  3709  Rev.  Stat.,  and 
that  such  advertisement  did  not  meet  the  requirements  of  said  section 
as  regards  the  contract  actually  entered  into. 

The  "  public  exigency  "  contemplated  by  that  section  is  one  of  ttmeouly. 
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The  provision  in  same  section  reqairing  articles  or  services  to  be  obtained 
by  ''open  purchase  or  contract  at  the  place  and  in  the  manner  in 
which  such  articles  are  usually  bought  and  sold,  or  such  services 
engaged  between  individuals,"  does  not  apply  to  a  contractor  with  the 
United  States. 

Department  of  Justice, 

May  3,  1877. 

Sir:  la  answer  to  your  letter  of  the  6th  ultimo,  making 
certain  imiuiries  on  the  subject  of  the  contra<5t  with  C.  P. 
Dixon  for  granite,  and  for  cutting  and  dressing  granite,  for  the 
Philadelphia  post-office  building,  I  have  the  honor  to  reply : 

The  whole  subject  of  the  "  15  per  cent,  contracts,''  as  they 
are  termed,  (in  which  the  contract  with  Mr.  DLxon  is  included,) 
wa«  carefully  considered  by  me  in  an  opinion  to  the  Secretary 
of  War  of  the  27th  ultimo,  in  answer  to  a  communication 
from  him  dated  the  3d  ultimo.  Of  that  opinion  I  have 
already  furnished  you  a  copy;  and  I  beg  that  it  may  be  con- 
sidered in  connection  with  this  letter,  as  the  answer  there 
given  furnishes  the  reasons  for  my  reply  to  most  of  the 
inquiries  in  your  communication. 

The  act  of  June  8, 1872,  authorized  the  Secretary  of  the 
Treasury  to  purchase  a  site  for  a  post-office  in  the  city  of 
Philadelphia,  and  to  erect  a  building  thereon  at  a  cost, 
including  the  cost  of  the  ground  and  premises  so  purchased, 
not  exceeding  the  sum  of  $1,500,000.  No  appropriation  was 
made  by  this  act;  but  by  the  act  of  March  3,  1873,  the  lim- 
itation upon  the  cost  of  the  building  and  its  site  was  raised 
to  $3,000,000,  and  the  sum  of  $1,500,000  was  appropriated  to 
purchase  the  site  and  commence  the  erection  of  the  building. 
The  act  of  June  23, 1874,  further  appropriated  the  sum  of 
$750,000,  and  limited  the  cost  of  the  building,  exclusive  of 
the  site,  to  $4,000,000.  Appropriations  have  since  been 
made  for  the  continuance  of  the  work  in  various  amounts,  but 
the  limitation  upon  the  cost  of  the  building  has  not  been  in 
any  way  altered. 

The  contract  with  Mr.  Dixon  was  made  on  the  10th  day  of 
October,  1873,  between  Mr.  MuUett,  as  Supervising  Architect 
of  the  Treasury,  acting  by  authority  of  the  Secretary  of  the 
Treasury,  and  Mr.  Dixon.  It  was  not  a  contract  that  the 
building  should  be  erected  for  any  specific  sum,  but  bound 
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the  contractor  to  furnish  stone,  and  the  dressing  of  the  same, 
upon  terms  therein  stated,  for  the  completion  of  the  structure, 
as  such  stone  might  be  ordered  from  time  to  time  by  the  Sec- 
retary of  the  Treasury.  It  was  a  contract,  therefore,  entirely 
indefinite  as  to  the  amount  of  expenditure  which  might  be 
incurred  under  it ;  and  it  is  understood  to  be  claimed  by  the 
contractor  that  it  so  afiixed  itself  to  all  appropriations  which 
might  subsequently  be  made  for  the  construction  of  the 
building,  that  he  under  it  is  entitled  to  furnish  the  stone,  and 
the  dressing  of  the  same,  upon  the  terms  therein  stated,  no 
matter  what  may  be  the  amount  of  expenditure  involved. 

Assuming  that  a  contract  might  have  been  made  which 
would  have  been  autliorized  by  law,  if  made  for  the  erection 
of  the  building  for  the  sum  or  sums  named  in  the  act  of 
appropriation,  it  does  not  follow  that  a  contract  of  this  char- 
acter, if  such  construction  can  be  given  to  it  a«  is  claimed, 
could  properly  have  been  entered  into.  If  it  were  so,  the 
limitation  upon  the  cost  of  the  building  and  site  imposed  by 
Congress  would  be  entirely  annulled,  and  the  United  States 
involved  in  an  indefinite  expenditure  for  the  building  in 
question. 

I  am  of  opinion  that  this  contract  is  not  obligatory  upon 
the  United  States,  excejit  so  far  as  orders  have  been  given 
under  it,  and  it  has  been  recognized  by  the  successive  Secre- 
taries of  the  Treasur^"^  since  it  was  made;  that  it  cannot 
have  the  effect  claimed  for  it  by  the  contractor ;  and  that  you 
are  not  now  obliged  to  recognize  it  and  carry  it  out  to  the 
extent  of  the  appropriations  now  in  your  hands,  or  which 
may  hereafter  come  to  your  hands,  unless  you  are  of  opinion 
that  such  a  course  is  demanded  by  the  interests  of  the  United 
States,  or  unless  such  modification  may  be  made  in  the  con- 
tract as  shall  render  it,  in  your  opinion,  expedient  that  it  be 
carried  out  to  the  extent  of  the  appropriations  in  your  hands. 
Unless  the  contract  was  made  by  the  Secretary  of  the  Treas- 
ury within  the  limits  imposed  by  law,  he  did  not  have 
authority  to  bind  his  successors,  or  to  make  a  contract  which 
should  affix  itself  to  subsequent  appropriations  made  by 
Congress.  It  was  in  his  power  only  to  provide  for  the 
exi)enditure  of  the  sum  which  was  placed  in  his  hands  for  the 
erection  of  the  structure  and  purchase  of  the  site. 
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I  proceed  to  answer  the  inquiries  proposed  in  your  letter 
seriatim. 

The  first  and  second  inquiries  are,  "  Whether  these  contracts 
thus  entered  into  were  authorized  by  law,  in  view  of  section 
3709  Rev.  Stat.,  which  provides  that  all  purchases  and  con- 
tracts for  supplies  or  services,  &c.,  shall  be  made  by  adver- 
tising, &c.,  there  having?  been  no  advertisement  for  the  cut- 
ting of  the  granite,  but  only  for  the  stone  rough  from  the 
quarry,''  and  "Whether,  under  the  same  section,  3709  Eev. 
Stat.,  these  contracts  for  cutting  granite  can  be  construed  as 
coming  within  the  exception  as  being  for  'personal  services.'" 

Ko  such  advertisement  as  was  required  by  law  was  made 
for  the  contract  in  question.  The  advertisement  only  called 
for  proposals  for  furnishing  the  rough  stone,  while  the  con- 
tract as  actually  entered  into  iembraced  an  amount  from  ten 
to  twenty  times  as  large  for  the  cutting  and  dressing  of  the 
stone. 

This  contract  for  cutting  and  dressing  the  granite  cannot 
be  considered  as  coming  within  the  exception  "for  personal 
services,"  as  the  men  actually-  doing  the  work  were  not  serv- 
ants of  the  United  States,  and  the  contractor  himself  was 
bound  by  the  terms  of  his  contract  only  with  the  United 
States,  but  was  not  its  personal  servant. 

The  third  and  fourth  inquiries  are  "Whether,  upon  the  facts 
stated,"  (in  Mr.  French's  letter,)  "the  contracts  for  cutting 
granite  can  be  considered  as  coming  within  the  provisions  of 
the  same  section,  3709  Rev.  Stat.,  as  being  'required  by  the 
public  exigency,'"  and  "Whether  the  decision  of  the  Govern- 
ment oflftcer  making  such  contract  is  conclusive  that  the  'pub- 
lic exigency'  did  exist." 

The  "  public  exigency"  contemplated  by  this  section  is  one 
of  time  only.  WTiile  the  officer  intmsted  with  making  the 
contract  may  be  entitled  himself  to  adjudicate  whether  or  not 
the  facts  are  such  as  to  require  immediate  delivery  of  the  arti- 
cles contracted  for,  or  the  immediate  rendering  of  the  service 
desired,  yet  the  exigency  cjinnot  be  extended  beyond  that  of 
time  only,  and  if  he  adjudicates  any  other  state  of  facts  to  be 
an  exigency  he  is  not  proceeding  within  the  authority  given 
him  by  law^ 

That  there  was  no  exigency  of  time  in  the  present  case  is 
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clear  from  the  character  of  the  contract  itself,  which  contem- 
plated that  it  might  be  many  years  before  the  articles  con- 
tracted for  would  be  furnished,  and  the  contract  itself  did  not 
purport  to  be  made  upon  any  exigency  of  time. 

The  fifth  inquiry  is,  "Whether,  if  such  ^public  exigency' 
must  be  deemed  to  have  existed,  the  contract  is  binding  upon 
the  United  States,  if  the  articles  or  service  were  not  procured 
by  the  contractor  *  by  open  purchase  or  contract  at  the  place 
and  in  the  manner  in  which  such  articles  are  usually  bought 
and  sold,  or  such  serxices  engaged,  between  individuals,'  as 
provided  in  the  last'clause  of  said  section  3709." 

An  answer  to  this  inquiry  is  perhaps  superfluous  in  connec- 
tion with  the  answers  heretofore  made.  I  do  not  understand 
that  the  prohibition  upon  the  officers  of  the  United  States  to 
obtain  articles  or  service  except  by  "open  purchase  or  con- 
tract at  the  place  and  in  the  manner  in  which  such  articles 
are  usually  bought  and  sold,  or  such  services  engaged  betweeu 
individuals,"  applies  to  a  contractor  with  the  United  States. 

The  sixth  inquiry  is,  "Whether  these  contracts,  in  view  of 
sections  3732  and  3733  Rev.  Stat.,  so  far  as  they  extend 
beyond  the  current  financial  year  during  which  they  are  exe- 
cuted, can  be  held  as  binding  upon  the  United  States ; "  and 
the  eighth  inquiry  is,  "In  what  manner  such  15  percent,  con- 
tracts, so  far  as  unfinished,  if  held  to  be  illegal,  can  be  avoided 
by  the  Secretary  of  the  Treasury?" 

The  answer  to  these  inquiries  is  given  in  the  earlier  portion 
of  this  opinion.  I  am  of  opinion  that  these  contracts  are  not 
obligatory  upon  the  United  States,  so  far  as  they  now  remain 
executory  and  unperformed,  and  that  you  are  now  entitled  to 
decline  to  proceed  with  them  so  far  as  the  appropriations  in 
your  hands  are  concerned,  unless  you  shall  deem  it  for  the 
interests  of  the  United  States  so  to  proceed. 

The  seventh  and  ninth  inquiries  embrace  a  somewhat  dif- 

• 

ferent  subject,  and  are,  "Whether  said  C.  P.  Dixon,  upon  the 
fEkcts  disclosed  in  Mr.  French's  report,  holds  any  property, 
rights,  or  credit  of  the  United  States — by  reason  of  his  pur- 
chase of  the  Dlx  Island  property  for  the  grossly  inadequate 
price  of  $1,461.32  given  for  property  worth  more  than 
♦100,000,  and  by  his  receiving  for  a  part  of  such  property, 
upon  a  reappraisment  thereof,  about  $40,000  from  the  United 
17  p 
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States — by  a  title  so  illegal  or  inequitable  that  he  can  be  com- 
pelled to  account  therefor,  considering  the  approval  given  to 
these  transactions  by  the  various  oflficers  of  the  Government 
as  stated  in  said  report ;"  and  "  Whether,  if  such  liability  on 
the  part  of  said  Dixon  to  account  for  such  property,  rights, 
or  credit  exists,  the  Secretary  of  the  Treasury  may  rightfiQly 
withhold  payments  which  are  due,  or  to  become  due,  to  said 
Dixon  under  the  contract  of  October  10, 1873.'' 

The  contract  made  with  Mr.  Dixon,  by  which  he  purchased 
the  property  for  the  price  named,  (which  is  certainly  very  ftir 
below  the  amount  which  it  cost  the  United  States,  and  appar- 
ently is  entirely  inadequate  to  its  value,)  is  one  which  was 
made  by  a  bid  at  public  auction.  After  the  sale  had  been 
entirely  completed  the  property  was  again  taken  by  the 
United  States.  The  whole  subject  of  the  sale  at  public  auc- 
tion and  the  taking  of  the  property  by  the  United  States 
was  considered  by  the  then  Secretary  of  the  Treasury,  under 
a  full  report  upon  the  subject  from  the  Solicitor  of  that 
Department.  A  variety  of  claims  were  made  by  Mr.  Dixon 
not  necessary  to  be  particularly  stated,  and  upon  the  recom- 
mendation of  the  Solicitor  of  the  Treasurj'^  the  then  Secre- 
tary, Mr.  Bristow,  agreed  that  the  value  appraised  at  the 
time  the  property  was  taken  by  the  United  States  should  be 
paid  to  Mr.  Dixon,  .provided  that  he  would  accept  it  in  full 
satisfaction  of  all  claims  that  have  or  may  arise  in  regard  to 
the  transaction.  The  whole  subject  was  therefore  before  the 
Secretary,  and,  upon  full  consideration  and  advisement  with 
the  law  officer  of  his  Department,  the  settlement  made  was 
assented  to.  In  so  doing,  I  am  of  opinion  that  he  acted  within 
the  scope  of  his  authority,  and  that  it  is  not  now  possible  to 
set  aside  the  transaction  of  the  sale  of  these  articles  to  IVIr. 
Dixon,  or  the  subsequent  purchase  of  them  by  the  United 
States. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVEJfS. 
Hon.  John  Sherman, 

Secretary  of  th^  Treasury. 
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AMENDMENTS  OF  REVISED  STATUTES. 

The  amendments  of  sections  2659  and  2660  Rev.  Stat.,  made  by  the  act 
of  Febraary  27,  1877,  chap.  69,  are  not  retroactive.  That  act  takes 
effect,  not  from  the  date  of  the  Revised  Statutes  which  it  amends,  but 
from  the  date  of  its  own  enactment,  except  in  a  case  where  (as  in  the 
amendment  of  section  1375)  the  purpose  to  make  it  retrospective  is  dis- 
tinctly indicated.   (Opinion  of  April  7, 1877,  referred  to  and  reaffirmed.) 

Department  of  Justice, 

May  4, 1877. 

Sir  :  In  your  letter  of  the  2(1  instant,  you  inform  me  that 
"it  is  claimed  in  behalf  of  certain  officers  interested  that  the 
amendments  made  to  sections  2659  and  2660  of  the  Bevlsed 
Statutes  by  act  of  Congress  entitled  ^An  act  to  perfect  the 
revisioQ  of  the  statutes  of  the  United  States  and  of  the  stat- 
utes relating  to  the  District  of  Columbia/  approved  Feb- 
ruary 27, 1877,  are  retroactive,  and  that  said  amended  sec- 
tions have  the  same  force  and  effect  as  though  originally 
enacted  as  they  now  stand." 

This  claim  appears  to  me  unfounded.  There  is  nothing  in 
the  language  of  the  law  firom  which  it  can  be  properly  inferred 
that  these  amendments  were  intended  to  be  retroactive  in 
their  operation ;  and  the  statute  as  a  whole  must  be  consid- 
ered as  taking  effect,  not  from  the  date  of  the  Be^ised  Stat- 
utes which  it  undertakes  to  amend,  but  from  the  date  of  its 
own  enactment.  The  intent  to  raise  the  salaries  of  the  offi- 
cers interested,  after  the  services  rendered  by  them  were  per* 
formed,  by  a  retroactive  amendment,  should  appear  either  by 
language  express  in  its  character  or  clearly  open  to  such 
inference.    Ko  intent  of  this  character  appears. 

In  answer  to  the  Secretary  of  War,  on  the  7th  ultimo,  I 
had  the  honor  to  inform  that  officer  that,  in  my  opinion,  the 
statute  in  question  was  one  in  its  character  prospective  only, 
unless  it  should  be  found  in  reference  to  certain  of  the  provis- 
ions that  they  are  specially  made  retrospective,  in  which  case 
a  different  rule  would  prevail.  I  inclose  a  copy  of  that  opin- 
ion, as  giving  a  more  full  statement  of  the  reasons  for  the 
view  which  I  now  indicate. 

At  the  time  that  opinion  was  written  I  had  not  observed 
that  in  reference  to  the  amendment  made  to  section  1375  of 
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the  Bevised  Statutes  language  was  used  which  clearly  gave 
it  a  retrospective  character. 

The  fact  that  such  language  was  used  in  reference  to  one 
amendment  fortifies  the  argument  that  the  general  purpose 
of  the  act  is  prospective  in  its  operation,  and  that  it  is  retro- 
spective only  where  that  purpose  is  distinctly  indicated. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury, 


APPRAISER  GENERAL  AT  NEW  ORLEANS. 

The  provision  in  the  act  of  March  3,  1857,  chap.  108,  which  authorized 
the  appointment  of  an  a<lditional  appraiser  general,  (who  was  assigned 
to  duty  at  the  port  of  New  Orleaus,)  was  rex>ealed  by  force  of  section 
5596  Rev.  Stat. 

Sections  2736  and  2728  Rev.  Stat,  do  not,  by  implication,  authorize  the 
appointment  of  a  general  appraiser  in  addition  to  the  number  author- 
ized by  section  2603  Rev.  Stat. 

Accordingly  no  authority  of  law  exists  for  continuiDg  the  office  of  general 
appraiser  at  New  Orleans. 

Department  of  Justice, 

May  9, 1877. 

Sir  :  In  your  letter  of  the  30th  ultimo,  you  inform  me  that 
the  provision  in  the  a<5t  of  March  3, 1851,  chap.  38,  which 
authorized  the  appointment  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  of  four  appraisers  of  merchandise, 
{known  as  general  appraisers,)  is  embodied  in  section  2608  of 
the  Revised  Statutes,  but  that  the  provision  in  the  act  of 
March  3, 1857,  chap.  108,  which  authorized  the  appointment, 
in  like  manner,  of  an  additional  appraiser  general,  to  bo 
employed  in  certain  districts,  namely,  the  **  districts  or  x>orts 
of  Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas,"  is 
omitted  from  the  Eevised  Statutes ;  and,  directing  my  atten- 
tion to  sections  2726  and  2728  of  the  revision,  you  request  an 
opinion  from  me  upon  the  question  whether  there  is  any 
authority  of  law  for  the  continuance  of  the  last-mentioned 
office. 

It  is  to  be  observed,  in  this  connection,  that  the  four  gen- 
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eral  appraisers  authorized  t>y  the  act  of  1851  were  not  attached 
to  i>articular  ports  or  districts  by  the  act  itself;  but,  by  regu- 
lation of  the  Secretary  of  the  Treasury,  made  pursuant  to 
authority  given  by  the  act,  they  were  assigned  to  duty  at 
particular  ports,  as  follows :  One  such  appraiser  to  each  of 
the  ports  of  Baltimore,  Philadelphia,  'Sew  York,  and  Boston. 
So  the  additioaal  appraiser  general  authorized  by  the  act  of 
1857,  though  not  attached  to  any  particular  port  or  district 
by  that  act,  was  in  like  manner  assigned  to  duty  at  the  port 
of  Xew  Orleans. 

The  provision  in  the  act  of  1857,  referred  to,  appears  to 
have  been  repealed  by  force  of  section  5596  of  the  Revised 
Statutes ;  so  that,  since  the  revision,  the  number  of  general 
appraisers  authorized  must  be  deemed  to  be  limited  to  four, 
as  provided  for  in  said  section  2008,  unless  an  additional 
officer  of  that  description  is  impliedly  authorized  by  said  sec- 
tions 2726  and  2728. 

Section  2726  fixes  the  salary  of  the  general  appraiser  at 
"Sevr  York 5  and  section  2728  fixes  the  salaries  of  the  "local 
appraisers  and  general  appraisers''  at  Boston,  Philadelphia, 
Baltimore,  and  I^ew  Orleans.  There  being  four  places  named 
in  the  latter  section,  if  it  were  susceptible  of  no  other  con- 
stniction  than  that  Congress  meant  thereby  to  provide  for  at 
least  one  general  appraiser  at  each  place,  (which,  with  the 
one  provided  for  in  section  2726,  would  make  five  such 
appraisers,)  the  inference  would  seem  to  be  warranted  that 
the  appointment  of  a  general  appraiser  for  each  place  was 
contemplated.  But  it  admits  of  a  different  construction,  and, 
considered  in  connection  with  the  repeal  of  the  provision  in 
the  act  of  1857,  and  the  restriction  in  section  2008  as  to  the 
number  of  appraisers  authorized,  one  more  consonant  with 
this  legislation.  The  chapter  to  which  it  belongs  deals  spe- 
cially with  the  "  qualifications,  pay,  and  duties  "  of  the  customs 
officers ;  whilst  the  establishment  of  collection  districts  and 
XK)rts,  and  the  appointment  of  officers  therefor,  are  specially 
dealt  with  in  the  next  preceding  chapter ;  and  it  is,  I  think, 
to  be  understood  as  though  it  read  in  this  wise :  "  The  local 
appraisers  and  the  general  appraisers,  either  or  both,  as  the 
case  may  be,  who  are  authorized  by  the  preceding  chapter  to 
be  appointed  at  Boston,''  &c. 
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My  conclusion  is  that  sections  2726  and  2728  do  not,  by 
implication,  authorize  the  appointment  of  a  general  appraiser 
in  addition  to  the  number  authorized  by  section  2608. 

In  answer  to  your  question,  then,  I  have  the  honor  to  state 
that,  in  my  opinion,  no  authority  of  law  exists  for  the  con- 
tinuance of  the  office  to  which  you  refer, 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

/Secretary  of  the  Treasury. 


irSE  OF  THE  OFFICIAL  ENVELOPE. 

Sections  5  and  6  of  the  act  of  March  3,  1877,  chap.  103,  providing  for  thfi 
use  of  the  official  envelope,  do  not  forbid  the  use  of  stamps  by  the  Execu- 
tive Departments.  Each  Department  designated  in  section  S  of  the  act 
of  March  3,  1877,  chap.  102,  'and  in  the  corresponding  jnoviaion  in  the 
act  of  August  15,  1876,  chap.  287,  may,  in  its  discretioo,  use  stamps  for 
official  mail  matter  under  and  in  conformity  to  these  acts,  or  use  the 
official  envelope  for  such  matter  under  and  in  conformity  to  sections 
5  and  6  of  the  act  of  March  3,  1877,  chap.  103,  or  it  may  use  both. 

The  use  of  the  official  envelope  is  limited  to  the  Executive  Departments, 
and  the  bureaus  or  offices  therein,  at  the  seat  of  Government. 

Only  those  bureaus  and  offices  can  l>e  deemed  bureaus  or  offices  in  any  of 
these  Departments  which  are  constituted  such  by  the  law  orgauizing 
the  Department ;  the  latter,  with  its  bureaus  or  offices,  being  in  con- 
templation of  the  law  an  establishment  distinct  from  the  branches  of 
the  public  service  and  the  officers  thereof  which  are  und(^  its  supers 
vision. 

The  provisions  of  the  act  of  March  3, 1877,  relating  to  the  official  envelope, 
do  not  extend  to  the  Executive.  In  the  absence  of  a  special  provision 
for  stamps  for  his  official  mail  matter,  the  appropriation  for  contingent 
expenses  of  the  Executive  office  is  ax>plicable  to  that  object,  and  to  the 
extent  that  it  is  so  applied  authority  exists  for  the  issue  of  stamps  to 
him. 

The  State  and  other  Departments  named  in  section  2  of  the  act  of  March  3> 
1877,  chap.  102,  being  thereby  authorized  to  make  reciuisltion  for  stamps 
"not  exceeding  the  amount  stated  in  the  estimates''  submitted  to  Con- 
gress, semble  that  where  one  of  these  Departments  has  failed  to  submit 
an  estimate  it  is  precluded  from  making  the  requisition,  and  thus  is 
restricted  to  the  use  of  the  official  envelope. 

The  provision  in  the  act  of  February  27, 1877,  chap.  69,  amending  section 
3915  Rev.  Stat.,  docs  not  authorize  the  issue  of  official  postage-st.amps 
for  the  use  of  the  Post-Office  Dei>artment  during  the  next  Ascal  year,  if 
no  appropriation  has  been  made  therefor.     In  this  case  the  use  of  the 
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official  envelope,  nnder  the  act  of  March  3,  1877,  chap.  103,  is  the  only 
mode  of  transmitting  mail  matter  which  will  be  available  to  that  Depart- 
ment and  the  bnreans  or  offices  therein  during  that  year. 
What  provision  exists  in  such  case  for  official  mail  matter  of  postmasters 
considered  and  stated. 

Department  of  Justice, 

May  16,  1877. 

Sib  :  Your  letter  of  the  4tlx  instant,  inclosing  a  paper  sub- 
mitted to  you  by  the  chief  of  the  stamp  division  of  your 
Department,  presents  for  my  consideration  substantially  the 
fallowing  case  and  questions : 

The  act  of  February  27, 1877,  chap.  69,  entitled  "An  act  to 
perfect  the  revision  of  the  statutes  of  the  United  States,"  &c, 
contains  the  fdllowing  provision : 

"Section  thirty-nine  hundred  and  fifteen  is- amended  by 
adding  at  the  end  of  the  section  the  following :  <  The  Post- 
majster-General  shall  cause  to  be  prepared  a  special  stamp  or 
stamped  envelope,  to  be  used  only  for  official  mail  matter,  for 
each  of  the  Executive  Departments,  and  said  stamps  and 
stamped  envelopes  shall  be  supplied  by  the  proper  officer  of 
said  Departments  to  all  persons  under  its  direction  requiring 
the^  same  for  official  use ;  and  all  appropriations  for  postage 
made  prior  to  March  third,  eighteen  hundred  and  seventy- 
three,  shall  no  longer  be  available  for  said  purpose ;  and  all 
stamps  and  stamped  envelopes  shall  be  sold  or  furnished  to 
said  several  Departments  or  clerks  only  at  the  price  for  which 
stamps  and  stamped  envelopes  of  like  value  are  sold  at  the 
several  post-offices.'"  (Session  Laws,  2d  sess.  44th  Cong., 
p.  250.) 

By  the  act  of  March  3, 1877,  chap.  102,  making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  for 
the  year  ending  June  30, 1878,  it  is  provided  as  follows : 

"  Sec.  2.  That  the  Secretaries  respectively  of  the  Depart- 
ments of  State,  Treasury,  War,  Navy,  and  Interior,  and  the 
Attorney-General  are  authorized  to  make  requisitions  upon 
the  Postmaster-General  for  the  necessary  amount  of  postage- 
stamps  for  the  use  of  their  Departments,  not  exceeding  the 
amount  stated  in  the  estimates  submitted  to  Congress ;  and 
aXK)n  presentation  of  proper  vouchers  therefor  at  the  Treas- 
ury, the  amount  thereof  shall  be  credited  to  the  appropria- 
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tion  for  the  service  of  the  Post-Office  Department  for  the  same 
fiscal  year.'^    (Ibid.j  p.  310.) 

A  provision  exactly  like  the  one  just  cited  is  also  found  in 
the  aet  of  August  15, 1876,  chap.  287,  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  for  the 
year  ending  June  30, 1877.  (See  Session  Laws,  1st  sess.  44th 
Cong.,  pp.  160-70.) 

In  the  act  of  March  3, 1877,  chap.  103,  entitled  "An  act 
establishing  post-roads,  and  for  other  purposes,"  are  found 
these  provisions : 

"  Sec.  5.  That  it  shall  be  lawful  to  transmit  through  the 
mails  free  of  postage  any  letters,  packages,  or  other  matters 
relating  exclusively  to  the  business  of  the  Government  of  the 
United  States:  Provided^  That  every  such  letter  or  package, 
to  entitle  it  to*  pass  free,  shall  bear  over  the  words  ^  Official 
business '  an  indorsement  showing  also  the  name  of  the  Depart- 
ment, and  if  from  a  bureau  or  office,  the  names  of  the  Depart- 
ment and  bureau  or  office,  as  the  case  may  be,  whence  trans- 
mitted. And  if  any  person  shall  make  use  of  any  such  official 
envelope  to  avoid  the  payment  of  x)ostage  on  his  private 
letter,  package,  or  other  matter  in  the  mail,  the  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  sub- 
ject to  a  fine  of  three  hundred  dollars,  to  be  prosecuted  in 
any  court  of  competent  jurisdiction. 

"  Sec.  6.  That  for  the  purpose  of  carrying  this  act  into 
effect,  it  shall  be  the  duty  of  each  of  the  Executive  Depart- 
ments of  the  United  States  to  provide  for  itself  and  its  sub- 
ordinate offices  the  necessary  envelopes;  and,  in  addition  to 
the  indorsement  designating  the  Department  in  which  fhey 
are  to  be  used,  the  penalty  for  the  unlawful  use  of  these  envel- 
opes shall  be  stated  thereon."  (Session  Laws,  2d  sess.  44th 
Cong.,  pp.  335-6.) 

!No  appropriation  is  made  for  official  postage-stamps  for 
the  Executive  office,  or  for  the  Post-Office  Department,  for 
the  fiscal  year  ending  June  30, 1878;  and,  among  the  esti- 
mates of  appropriations  required  for  the  service  of  the  same 
fiscal  year  submitted  to  Congress  by  the  Secretary  of  the 
Treasury,  December  4, 1876,  (Ex.  Doc.  No.  6,  44th  Cong.,  2d 
sess.,)  none  for  official  postage-stamps  for  the  Department  of 
State  appears. 
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Hereupon  the  following  questions  arise  : 

(1.)  Is  the  use  of  official  envelopes,  authorized  by  the  act 
last  referred  to,  so  imperative  upon  the  Executive  Depart- 
ments that  the  latter  are  not  at  liberty  to  use  the  stamps 
mentioned  in  the  other  acts  above  cited  f  Or  is  it  discre- 
tionary with  such  Departments  to  use  either  the  official 
envelopes,  or  the  stamps,  or  both? 

(2.)  Is  the  use  of  the  official  envelopes  limited  to  the  Exec- 
utive Departments  and  the  bureaus  or  offices  therein  at  the 
Seat  of  Government,  or  does  their  use  extend  to  subordinate 
officers  throughout  the  country,  such  as  postmasters,  collect- 
ors of  internal  revenue,  pension  agents,  registers  of  land 
offices,  &c.  f 

(3.)  Is  there  any  authority  for  the  issue  of  stamps  to  the 
Executive  and  to  the  Post-Office  and  State  Departments  dur- 
ing the  next  fiscal  year  ? 

1.  The  provisions  of  the  post-roads  act  of  March  3, 1877, 
authorizing  the  use  of  official  envelopes,  do  not  in  terms 
forbid  the  future  use  of  stamps  by  the  Executive  Depart- 
ments. Whether  they  in  effect  amount  to  such  a  prohibition 
is  a  question  of  legislative  intent,  which  must  be  determined 
by  viewing  them  in  connection  with  the  other  statutory  pro- 
visions mentioned  relating  to  the  same  subject-matter. 

The  provision  quoted  from  the  act  of  February  27, 1877, 
passed  but  four  days  previously,  indicates  that  Congress  then 
contemplated  a  continuance  of  the  use  of  stamps  by  the  sev- 
eral Departments  for  official  purposes ;  whilst  the  section 
quoted  from  the  appropriation  act  enacted  on  the  same  day 
(March  3, 1877)  makes  specific  provision  for  the  use  of  stamps 
for  such  purposes  by  the  Departments  named  therein  during 
the  next  ensuing  fiscal  year.  At  the  same  time,  under  the 
appropriation  act  of  August  15,  1876,  a  similar  provision 
existed  for  the  current  fiscal  year. 

The  two  sections  already  cited,  providing  for  the  use  of 
official  envelopes,  operate  from  the  date  of  the  act  in  which 
they  appear.  K  this  provision  was  meant  to  supersede  the 
other,  if  it  was  meant  to  exclude  or  forbid  the  use  of  stamps 
by  the  Departments,  the  enactment  of  those  sections  at  once 
abrogated  the  authority  for  such  use  during  the  current  fiscal 
year  previously  given  by  the  act  of  August  15,  1876.    But 
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such  an  intention  is  hardly  consistent  with  the  action  of  Con- 
gress continuing  the  same  authority  during  the  next  fiscal 
year,  by  a  statute  passed  on  the  very  day  of  the  passage  of 
the  statute  containing  those  sections.  Indeed,  this  action 
manifests  an  intention  quite  the  contrary. 

The  statutes  just  adverted  to,  bearing  the  same  date,  stand 
on  a  footing  of  equality  as  expressions  of  the  legislative  will, 
and  their  provisions  must  be  so  construed,  if  possible,  as  to 
give  effect  to  each.  As  no  repugnancy  exists  between  the 
particular  provisions  to  which  reference  is  made,  and  each  of 
them  is  capable  of  operating  along  with  the  other,  it  seems 
to  me  that  they  must  be  regarded  as  intended  so  to  operate. 
Thus,  two  modes  appear  to  be  provided  for  transmitting  offi- 
cial matter  through  the  mail  during  the  next  fiscal  year;  and, 
in  the  absence  of  anything  in  the  law  indicating  a  different 
intent,  it  may  well  be  presumed  that  the  same  modes  were 
meant  to  be  available  for  use  during  the  remainder  of  the  cur- 
rent fiscal  year. 

The  conclusion  is,  that  the  above  sections,  authorizing  the 
use  of  official  envelopes,  do  not  forbid  the  use  of  stamps  by 
the  Departments.  Each  Department  designated  in  the  pro- 
visions cited  above  from  the  appropriation  acts  of  August  15, 
1876,  and  March  3, 1877,  is  at  liberty  to  use  stamps  for  offi- 
cial purposes  under  and  in  confi)rmity  to  those  provisions,  as 
well  as  to  use  official  envelopes  for  the  same  purposes  under 
and  in  conformity  to  the  provisions  cited  from  the  post-roads 
act  of  March  3, 1877 ;  and  the  use  of  eitiier  the  one  or  the 
other,  or  both,  is  left  discretionary  therewith. 

2.  In  regard  to  the  inquiry,  whether  the  use  of  the  official 
envelope  is  limited  to  the  Executive  Departments  and  the 
bureaus  or  offices  therein  at  the  seat  of  Government,  I 
think  that  an  affirmative  answer  is  required  by  the  language 
of  the  statute. 

The  general  clause  in  section  5,  quoted  above,  viz,  "  that  it 
shall  be  lawful  to  transmit  through  the  mail,  free  of  postage, 
any  letters,  packages,  or  other  matters  relating  exclusively 
to  the  business  of  tiie  Government,"  is  qualified  by  the  proviso 
in  the  same  section,  which  requires  the  letter  or  package  to 
have  indorsed  thereon  "the  name  of  the  Department,  and,  if 
from  a  bureau  or  office,  the  names  of  the  Department  and 
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bureau  or  office,  as  the  case  may  be,  whence  transmitted.'' 
That  the  word  "Department"  here  means  Executive  Depart- 
ment is  indicated  by  the  language  employed  in  the  next  sec- 
tion, requiring  "each  of  the  Executive  Departments"  (for 
the  purpose  of  carrying  the  law  into  ejftect)  "  to  provide  for 
itself  and  its  subordinate  offices  the  necessary  envelopes"; 
and  that  the  words  "  bureau  or  office"  mean  a  bureau  or  office 
tit  such  Executive  Department  is  to  be  implied  from  the 
requirement  that  the  name  of  the  Department  shall  appear 
on  the  letter  or  package  with  that  of  the  office  or  bureau. 

The  several  Executive  Departments  are  by  law  establishe<l 
at  the  seat  of  Government;  they  have  no  existence  else* 
^here*  Only  tiiose  bureaus  and  offices  can  be  deemed  bureaus 
or  offices  in  any  of  these  Departments  which  are  constituted 
«uch  by  the  law  of  its  organization.  The  Department,  with 
its  bureaus  or  offices,  is  in  contemplation  of  the  law  an  estab- 
lishment distinct  from  the  branches  of  the  public  service  and 
the  offices  thereof  which  are  under  its  supervision.  Thus, 
the  office  of  postmaster,  or  of  collector  of  internal  revenue, 
•or  of  i)ension  agent,  or  of  consul,  is  not  properly  a  Depart- 
mental office— not  an  office  in  the  Department  having  super- 
\ision  over  the  branch  of  the  public  service  to  which  it 
belongs.  True,  an  official  relation  exists  here  between  the 
office  and  the  Department,  one,  moreover,  of  subordination 
of  the  former  to  the  latter;  but  this  does  not  make  the  office 
SL  part  of  the  Department. 

As,  then,  the  words  "bureau  or  office,"  employed:  in  the 
proviso^  are  to  be  taken  to  signify  a  bureau  or  office  in  any  of 
those  Departments,  such  bureau  or  office  must  be  of  the  same 
locality,  established  at  the  seat  of  Government.  The  phrase 
-^'subordinate  offices,"  occurring  in  the  next  section,  does  not 
onlarge  the  signification  of  those  words,  but  is  to  be  under- 
stood as  referring  to  offices  of  the  same  description  as  are 
included  thereby. 

3.  The  remaining  (question  is,  whether  any  authority  exists 
for  the  issue  of  stamps  to  the  Executive  and  to  the  State  and 
Post-Office  Departments  during  the  next  fiscal  year. 

The  Executive  does  not  come  within  the  second  section  of 
the  act  of  March  3,  1877,  providing  for  the  use  of  official 
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stamps ;  nor  do  the  provisions  of  the  post-roads  act  of  March 
3, 1877,  authorizing  the  use  of  official  envelopes,  appear  to 
extend  to  him.  Since  the  withdrawal  of  the  franking  privi- 
lege  from  the  Executive,  a  small  appropriation  has  sometimes^ 
been  made  specifically  for  official  postage-stamps  for  his  use ; 
but  no  such  appropriation  was  made  for  the  year  ending 
June  30, 1875,  and,  as  already  stated,  none  has  been  made  for 
the  year  ending  June  30, 1878.  These  instances  of  omission 
to  make  special  provision  are,  however,  not  to  be  regarded  as 
significant  of  an  intent  on  the  part  of  Congress  to  have  the. 
Executive  defray  the  expense  of  postage  on  his  official  mail 
matter  out  of  his  own  pocket.  It  is  rather  to  be  inferred 
therefrom  that  the  appropriation  for  contingent  expenses  of 
the  Executive  office  was,  on  each  occasion,  considered  appli-^ 
cable  to,  and  sufficient  for,  that  and  other  objects  of  expendi- 
ture of  a  similar  character.  Accordingly,  in  the  absence  of  a 
special  provision  for  stamps  for  the  next  fiscal  year,  the 
appropriation  for  contingent  expenses  of  the  Executive  office 
may  be  deemed  to  apply  to  that  object ;  and  to  the  extent 
that  it  is  so  applied  authority  exists  for  the  issue  of  stamps, 
to  the  Executive. 

The  provision  in  the  act  of  February  27, 1877,  authorizes^ 
the  issue  of  official  postage-stamps  to  each  of  the  Executive 

Departments,  and,  consequently,  includes  the  Post-Office 

Department;  but  it  contemplates  that  such  stamps  shall  only 

be  furnished  '^  at  the  price  for  which  stamps,  &c.,  of  like 

value  are  sold  at  the  several  post-offices."    If  there  is  no 

appropriation  for  such  stamps  for  the  use  of  the  Post-Office 

Department  during  the  next  fiscal  year,  I  think  that  authority 

to  issue  them  to  that  Department  for  that  year  does  not 

exist.    In  this  case,  the  mode  provided  by  the  post-roads  act 

of  March  3,  1877,  for  tlie  transmission  of  official  matter 

through  the  mail,  viz,  by  the  use  of  an  official  envelope,  ia 

the  only  one  which  will  be  available  to  that  Department  and 

the  bureaus  or  offices  therein  during  that  i)eriod. 

The  State  Department  is  (as  are  the  other  Departments 

named  in  the  second  section  of  the  appropriation  act  of 

March  3,  1877)  authorized  to  make  reciuisitions  for  official 

stamps  for  the  next  fiscal  year,  "  not  exceeding  the  amount 


TO   THE   POSTMASTER-GENERAL.  269 

I'se  of  the  Official  EiTelopr. 


stated  in  the  estimates"  submitted  to  Congress.  If  no  esti- 
mate has  been  submitted  to  Congress  for  that  Department, 
it  would  seem  to  be  precluded  from  making  the  requisition ; 
and  in  that  case  there  would  be  no  authority  to  issue  official 
stamps  for  its  use.  Thus,  in  such  case,  that  Department,  like 
the  Post-Office  Department,  will  be  restricted  to  the  use  of 
the  official  envelope  during  the  fiscal  year  mentioned. 

If  the  law  authorizing  the  use  of  the  official  envelope  does 
not  apply  to  local  postmasters,  they  not  holding  "  subordi- 
nate offices"  in  the  Post-Office  Department  in  the  sense  in 
which  those  words  are  used  in  the  statute,  it  may  be  inquired 
how  the  i>ostage  upon  their  official  communications  is  to  be 
paid,  and  whether  they  are  to  continue  the  use  of  official 
stamps. 

As  the  expenditure  for  the  purpose  of  payment  of  postage 
is  a  necessary  one  in  the  administration  of  the  duties  of  their 
respective  offices,  it  is  one  for  which  they  should  be  allowed, 
no  different  intent  appearing.  It  may  be  here  incidentally 
remarked,  that  in  certain  cases  of  officials  in  other  Depart- 
ments, as  in  the  provision  for  the  payment  of  pension  agentF, 
the  intent  that  the  agent  shall  himself  pay  the  postage  on 
official  matter  is  clearly  contemplated.  (Rev.  Stats.,  sec. 
4782.)  This  allowance  can  properly  be  made  under  the  pro- 
vision for  ^'miscellaneous  and  incidental  items"  in  the  appro- 
priation for  the  postal  service,  and  such  officers  can  continue 
to  purchase  stamps  for  their  official  use  as  they  have  hereto- 
fore done.  If  this  appropriation  should  not  prove  sufficient, 
the  matter  would  be  required  to  be  hereafter  remedied  by  a 
deficiency  bill. 

I  have  the  honor  to  be,  very  respectfully, 

CHAS.  DEVEXS. 

Hon.  David  M.  Key, 

Postmagter-  OeneraL 
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FIFTEEN  PER  CENT.  CONTRACTS. 

The  i)roposed  mo<lification  of  one  of  the  contracts  for  faruishing  and  dre8s- 
ing  stone,  known  as  the  **  15  per  cent,  contracts, '' may  be  made,  and  the 
performance  of  the  contract  as  modified  proceeded  with,  without  further 
advertisement,  if  the  modification  would  render  the  contract  less  oner> 
ons  upon  the  United  States  than  it  is  in  the  form  in  which  it  was  orig* 
inally  made. 

Department  op  Justice, 

May  17, 1877. 

Sir  :  la  answer  to  your  letter  of  the  15th  instant,  inqoiring^ 
whether  one  of  the  contracts  known  as  the  "  15  per  cent,  con- 
tracts" may  be  so  modified  by  consent  of  parties  as  to  strike 
out  therefrom  the  clause  in  the  contract  which  is  to  the  follow- 
ing effect :  ^' And  the  party  of  the  first  part  will  furthermore  pay 
to  the  party  of  the  second  part,  or  their  legal  representatives^ 
the  full  expense  and  cost  of  snch  working,  dressing,  insuring^ 
and  boxing  of  said  stone  as  may  be  required  by  the  party  of 
the  first  part  to  be  done  at  the  said  quarry,  increased  by  15  per 
centum  thereof,"  and  to  insert  in  lieu  thereof  a  specified  price 
per  foot  for  which  the  work  of  dressing  and  boxing  the  granite 
shall  be  performed  by  the  contractor,  and  especially  whether 
such  modification  may  be  made  without  advertising  for  compe- 
tition, I  have  the  honor  to  reply: 

That  under  the  circumstances  (which  were  detailed  some- 
what at  length  by  me  in  the  printed  opinion  of  April  27, 1877^ 
to  which  you  refer)  I  was  of  opinion  that  the  Secretary  was 
justified  in  proceeding  with  the  contract  in  the  form  as  it 
then  existed,  or  as  it  might  thereafter  be  modified  by  him  if 
he  deemed  it  proper  thus  to  modify  it.  It  is  not  necessary  to 
restate  the  reasons  which  led  to  that  opinion,  as  they  are 
there  fully  set  forth.  As  the  Secretary  may  proceed  with  the 
contract  notwithstanding  any  irregularity,  if  any,  in  its  incep- 
tion by  reason  of  a  want  of  sufficient  advertisement,  he  may 
also  proceed  with  the  contract  provided  any  modification  may 
be  made  of  it  which  shall  render  it,  in  his  opinion,  less  onerous 
upon  the  United  States  than  it  is  in  the  form  in  which  it  was 
originally  made ;  and  he  must  determine  whether  such  modi- 
fication will  have  the  effect  referred  to.  It  does  not  seem  to 
me  that  he  could  properly  consent  to  any  modification  which 
would  give  to  the  contractor  a  greater  advantage  than  he 
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now  has,  or  expose  the  OoTemment  to  a  greater  harden  than 

it  is  now  sahjeet  to.    li'  the  contract  may  be  so  modified  as  to 

imi)OSe  upon  the  Government  a  less  burden  than  it  now  has^ 

the  same  reasons  which  lead  me  to  believe  that  the  Secretary 

may  properly  proceed  with  it  in  its  present  form  induce  me 

to  think  that  he  also  may  proceed  with  it  in  such  modified 

form,  and  this  without  further  advertisement. 

Very  respectftiUy,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  John  Sherman, 

Secreta^Tf  of  the  Treasury. 


ASSIGNMENT  OF  OFFICERS'  PAY-ACCOUNTS. 

The  Secretary  of  War  may  properly  issue  an  order  authorizing  paymasters 
of  the  Army  to  make  a  certificate  upon  the  pay-accounts  of  officers  in 
the  following  form :  ''The  within  account  is  believed  to  be  correct,  and 
would  be  paid  by  me  if  I  had  public  funds  available  for  that  purpose.'' 
Such  certificate  would  not  come  under  the  prohibition  of  section  3679 
Rev.  Stat. 

Section  3477  Rev.  Stat,  does  not  forbid  the  transfer  or  assignment  of 
their  pay-accounts  by  Army  officers  after  the  same  become  due.  Such 
accounts  may  be  lawfully  transferred  or  assigned  when  due,  the  regu- 
lations of  the  Army  relating  to  this  subject  (par.  1349,  Art.  XLV,  Regu- 
lations of  1863)  being  complied  with. 

Department  of  Justice, 

May  17, 1877. 

Sir  :  I  have  the  houor  to  acknowledge  the  receipt  of  your 
c<»umaiiication  of  the  14th  instant,  inquiring  whether  it  would 
be  a  violation  of  section  3679  or  any  other  section  of  the 
Bevised  Statutes,  or  of  any  law,  to  issue  an  order  authorizing 
paymasters  to  make  a  certificate  in  form  such  as  the  one 
inclosed  by  you  upon  the  pay-account  of  an  officer,  and  also 
whether  you  may  properly  authorize  officers  to  make  an 
indorsement  and  transfer  of  their  accounts  for  a  valuable  con- 
sideration. 

The  certificate  proposed  is  in  the  following  form : 

"  The  within  account  is  believed  to  be  correct,  and  would 
be  paid  by  me  if  I  had  public  funds  available  for  that  puriH>se. 

"EICHARD  ROB, 
^^  Major  and  Paymaster ^  U,  8.  AP 
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I  have  the  honor  to  reply  that  it  would  not  be,  in  my  opin- 
ion, a  violation  of  section  3679  of  the  EeAised  Statutes,  referred 
to  by  you.  That  section  forbids  the  expenditure  of  ^<  any  sum 
in  excess  of  appropriations  made  by  Congress  for  that  fiscal 
year,  or  involve  the  Government  in  any  contract  for  the  future 
payment  of  money  in  excess  of  such  appropriations." 

The  latter  clause  of  this  section  is  the  only  one  that  need 
be  considered.  In  reference  to  that,  I  think  it  is  quite  clear 
that  a  statement  by  a  paymaster  that  he  believes  an  account 
to  be  correct,  and  that  he  himself  would  pay  it  if  he  had  pub- 
lic funds  available  for  the  purpose,  does  not  involve,,  nor  is  it 
an  attempt  to  involve,  the  Government  in  any  contract  for 
the  future  payment  of  money  in  excess  of  the  appropriations. 
It  is  simply  a  recognition  by  an  accounting  officer  that  there 
is  apparently,  at  tlie  time  referred  to  by  the  date  of  the  cer- 
tificate, an  amount  due  the  officer  such  as  is  stated  in  the 
account  upon  which  it  is  indorsed.  There  is  no  promise  to 
pay,  either  upon  his  own  behalf  or  upon  that  of  the  United 
States. 

I  do  not  find  upon  examination  any  other  law  which  need 
be  considered  in  connection  with  this  subject  except  the  stat- 
utes of  July  29, 1846,  and  February  26, 1853,  the  provisions  of 
which  are  condensed  in  section  3477  of  the  Revised  Statutes. 
This  forbids  transfers  or  assignments  of  any  claim  against  the 
United  States,  unless  the  claim  shall  be  allowed,  the  amount 
due  ascertained,  and  a  warrant  issued  for  the  payment  thereof. 

This  section  has  usually  been  considered  to  refer  to  the 
transfer  of  unliquidated  claims  against  the  United  States, 
and  not  to  apply  to  those  cases  where  these  was  a  definite 
ascertained  sum  due.  Whether  this  construction  is  or  is  not 
correct  need  not,  however,  be  discussed,  as  I  think  it  obvious, 
upon  examination  of  the  regulations  for  the  Army,  that  it 
can  have  no  application  to  the  transfer  by  an  officer  of  his 
pay-account  when  actually  due. 

The  regulations  of  the  Army  as  at  present  in  force  are 
known  as  the  "  Regulations  of  1863."  They  were  prepared 
by  the  then  Secretary  of  War,  with  the  approval  of  the  Presi- 
dent of  the  United  States,  and  by  the  statute  of  July  28, 1866, 
they  were  ordered  by  Congress  to  be  enforced  until  that  body 
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should  otherwise  direct.  They  have,  therefore,  the  force  and 
effect  of  law. 

By  regulation  1349,  article  XLY,  it  is  provide<l : 

"  No  officer  shall  pass  away  or  transfer  his  pay-account  not 
actually  due  at  the  time,  and  when  an  officer  transfers  his 
pay  account  he  shall  report  the  fact  to  the  Paymaster-Gen- 
eral and  to  the  paymaster  expected  to  pay  it." 

The  prohibition  of  a  transfer  of  a  pay-account  when  it  is 
not  actually  due,  coupled  with  the  direction  as  to  how  the 
officer  shall  proceed  when  he  transfers  it  after  it  has  become 
due,  clearly  indicates  the  ri^ht  on  the  part  of  the  officer  thus 
to  transfer  it. 

An  examination  of  the  previous  regulations  of  the  Army 
strengthens  this  view,  as  the  right  of  an  officer  to  transfSer 
his  pay-aecount  when  due  has  been  one  which  has  been  for  a 
long  time  recognized.  The  rule  upon  this  subject  in  the  Eeg- 
idations  of  1857  need  not  be  considered,  as  it  is  verbally  thfe 
same  as  in  the  Eegulations  of  1883,  at  present  in  force.  The 
rule  in  the  Regulations  of  1841  varies  upon  the  point  which 
we  are  considering  only  verbally.  The  rule  upon  this  subject 
in  the  Regulations  of  1835,  which  is  in  regulation  11,  Article 
XLVIII,  was  as  follows : 

"  Officers  shall  not  pass  away  or  transfer  their  pay  accounts 
for  any  amount  not  actually  due  at  the  time.  When  an  officer 
transfers  his  accounts  for  pay  which  is  due,  he  will  immedi- 
ately communicate  the  fact  to  the  Paymaster-Greneral  and  to 
the  paj^master  by  whom  such  accounts  are  expected  to  be 
paid,  otherwise  paymasters  are  prohibited  paying  them.  Ko 
graduate  of  the  Military  Academy  shall  transfer  his  accounts, 
even  for  pay  due,  the  first  year  after  he  shall  have  graduated." 

The  last  clause  of  this  regulation  recognizes  by  implication 
with  great  distinctness  the  right  of  all  other  officers  to  trans- 
fer their  pay-accounts  when  due. 

Section  1291  of  the  Revised  Statutes — "  No  assignment  of 
pay  by  a  non-commissioned  officer  or  private  previous  to  his 
discharge  shall  be  valid"— does  not  apply  to  the  case  of  offi- 
cers. 

The  reason  why  a  distinction  has  always  existed  in  this 
respect  between  officers  and  men  is  easily  found.  It  is  often 
impossible  to  pay  the  Army  at  the  times  when  the  pay  is 
18  p 
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properly  due.  It  may  be  in  active  service,  or  its  troops 
distribated  in  small  detachments,  which  cannot  always  be 
promptly  reached  by  the  officers  in  the  Pay  Department. 
The  soldier  is  provided  with  food  and  clothing  by  the  United 
States,  according  to  the  terms  of  his  enlistment.  The  officer 
is  expected  out  of  his  pay  to  provide  for  himself  his  own  sub- 
sistence, clothing,  and  means  of  support,  and  such  provision 
continues  to  be  required  of  him  after  his  pay  becomes  over- 
due. If,  therefore,  when  the  time  arrives  that  his  pay  is 
actually  due,  he  does  not  receive  it,  he  might  often  be  placed 
under  serious  embarrassment  unless  he  were  permitted  to 
transfer  his  account  for  a  valuable  consideration.  The  reg- 
ulations of  the  Army  have,  therefore,  addressed  themselves 
simply  to  the  subject  of  preventing  the  officer  from  making 
such  transfer  before  the  pay  shall  actually  have  become  due^ 
and  have  left  him  at  liberty  (taking  such  steps  as  are  required 
by  the  regulations  in  regard  to  notice  to  the  Paymaster- 
General  and  the  paymaster  from  whom  he  expects  to  receive 
the  pay)  to  transfer  it  at  that  time. 

I  am  therefore  of  opinion,  first,  that  you  may  properly 
direct  the  paymaster  to  place  upon  the  pay-account  of  an 
officer,  when  due,  the  certificate  which  you  have  proposed ; 
and,  secondly,  that  when  such  pay-account  thus  becomes  due 
the  officer  may  be  authorized  to  transfer  it,  complying  in 
other  respects  with  the  regulation  as  to  the  transfer  of  pay- 
accounts  when  pay  is  due. 

Yery  respectfully,  your  obedient  servant, 

CHAS.  DEVENS- 

Hon.  George  W.  McCrary, 

Secretary  of  War. 


HIRE  OF  BUILDINGS. 

The  hire  of  a  building  to  be  used  as  an  office  by  the  officer  assigned  to  tho 
.  duty  of  taking  charge  of  the  constraction  of  the  State,  War,  and  Nary- 
Department  building,  &c.,  is  in  violation  of  the  act  of  March  3,  1\S77^ 
chap.  106,  which  prohibits  the  renting  of  any  building,  or  part  of  any 
bnilding,  for  Government  purposes  in  the  District  of  Columbia,  **  until 
an  appropriation  therefor  shall  have  been  made  in  terms  by  Congress.'* 
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DEPART3IENT  OF  JUSTICE, 

May  18, 1877. 

Sir  :  In  reply  to  the  letter  of  Lieutenant-Colonel  Casey, 
addressed  to  Brigadier-General  Humphreys,  of  date  the  10th 
instant,  referred  to  me  by  your  indorsement  of  the  11th,  I 
have  the  honor  respectfully  to  say : 

It  appears  that  by  your  order  Colonel  Casey  was  assigned 
to  the  duty  of  taking  charge  of  the  public  buildings  and 
grounds,  of  the  Washington  Aqueduct,  and  of  the  construc- 
tion of  the  State,  War,  and  Navy  Department  building; 
that  after  assuming  the  control  of  these  works  he  found  that 
the  offices  used  for  these  purposes  were  insufficient  in  size, 
inconveniently  situated,  and  at  a  distance  from  his  duties  as 
an  X)fficer  of  the  Engineers  under  charge  of  certain  divisions 
of  the  Engineer  Department.  Under  these  circumstances, 
with  your  authority  and  that  of  the  Chief  of  Engineers,  he 
rented  for  the  office  of  the  State,  War,  and  Xavy  Depart- 
ment building  and  public  buildings  and  grounds  a  certain 
building  which  he  now  occupies.  This  was  done  by  him  in 
ignorance  of  the  statute  of  March  3, 1877,  chapter  106,  which 
was  not  then  brought  to  his  attention ;  and  he  now  requests 
information  whether  the  use  of  this  building  for  the  purposes 
stated  is  in  violation  of  the  clause  of  the  act  above  referred 
to,  which  is  as  follows :  "And  hereafter  no  contract  shall  be 
made  for  the  rent  of  any  building,  or  part  of  any  building,  to 
be  used  for  the  purposes  of  the  Government  in  the  District 
of  Columbia,  until  an  appropriation  therefor  shall  have  been 
made  in  terms  by  Congress,  and  that  this  clause  be  regarded 
as  notice  to  all  contractors  of  lessors  of  any  such  building  or 
any  part  of  any  building." 

I  am  of  opinion  that  the  hire  of  the  building  referred  to  is 
in  violation  of  this  clause,  which  is  extremely  explicit  in  its 
terms.  The  care  of  the  public  buildings  and  grounds,  and 
the  oversight  of  the  expenditure  for  the  construction  of  the 
State,  War,  and  Xavy  Department  building,  are  duties  de- 
volved upon  the  Secretary  of  War  as  a  part  of  those  of  his 
office.  Of  course  they  cannot  be  discharged  by  him  i)erson- 
ally,  but  must  be  performed  by  officers  acting  under  his  gen- 
eral supervision,  whom  he  details  for  that  purpose.    It  is  a 
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purpose  of  the  Government  that  these  duties  shall  be  dis- 
charged by  him,  and  it  is  contemplated  that  the  accommoda- 
tions which  have  been  put  at  his  disposal  will  be  sufficient  to 
enable  him  to  perform  them,  and  no  appropriation  having 
been  made  in  terms  for  the  rent  of  any  building,  or  of  any  ad- 
ditional building,  that  expenditure  cannot  properly  be  incur- 
red. While  it  is  true,  as  stated  by  Colonel  Casey,  that  all  the 
works  under  the  War  Department  requiring  engineering  su- 
pervision must  be  supplied  with  offices  where  planning,  con- 
sultations, and  drafting  can  be  carried  on,  yet  when  a  duty 
of  this  character  is  devolved  upon  the  Secretary  of  War,  and 
no  appropriation  is  made  for  the  hire  of  an  additional  build- 
ing, it  must  be  considered  that  Congress  has  determined  that 
the  accommodations  now  at  his  disposal  are  sufficient.  While 
such  buildings  are  a  part  of  the  appliances  required  in  the 
construction  of  the  works,  and  might  properly  be  charged  to 
the  appropriation  for  those  works  if  they  were  required  where 
accommodations  had  not  been  provided  by  the  Government 
to  the  officer  to  whom  their  expenditure  was  intrusted,  yet 
where  such  accommodations  are  provided,  it  cannot  be  held 
that  additional  ones  may  be  hired  because  those  provided  are 
inconvenient  or  insufficient  in  the  judgment  of  those  who  are 
to  conduct  the  business.  It  must  be  held  that  Congress,  in 
directing  that  no  building  should  be  hired  to  be  used  for  the 
purposes  of  the  Government  until  an  appropriation  therefor 
shall  have  been  made  in  terms,  has  determined  otherwise. 

The  law  we  have  been  considering  is  a  re-enactment  of  a 
former  law  of  the  United  States,  (Stat,  of  1874,  chap.  388,) 
and  the  legislative  power  has  most  strongly  indicated  its  in- 
tention that  no  building  should  be  rented,  not  actually  in  use 
by  the  Government,  until  an  appropriation  therefor  shall  have 
been  made  in  terms. 

I  am  therefore  of  opinion  that  Colonel  Casey  must  conduct 
the  work  which  you  have  intrusted  to  him  with  such  accom- 
modations as  you  may  be  able  to  furnish  him  with  in  the 
buildings  now  belonging  to  the  United  States  or  rented  by  it. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  George  W.  McCrary, 

Secretary  of  War, 
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ALLOWANCES  TO  DISTRICT  ATrORNEYS. 

• 

In  determining  the  allowances  which  a  district  attorney  shonld  receive 
nnder  section  827  Rev.  Stats.,  as  compensation  for  appearing  by  direc- 
tion of  the  Secretary  of  the  Treasory,  or  of  the  Solicitor  of  the  Treas- 
ury, in  suits  against  officers  of  the  United  States  for  acts  done  by  them, 
or  for  the  recovery  of  money  received  by  them  and  paid  into  the  Treas- 
ury, the  Secretary  of  the  Treasury  may,  in  his  discretion,  properly  con- 
sider what  compensation  such  attorney  otherwise  annually  receives 
£rom  the  Government,  and  limit  the  amount  to  be  received  by  him  for 
the  services  mentioned,  including  what  he  thus  other ivise  receives,  to  a 
sum  not  exceeding  $10,000  per  annum. 

Department  of  Justice, 

May  18, 1877. 

Sib  :  In  answer  to  your  letter  of  the  2d  instant,  inquiring 
whether  you  have  the  discretionary  power  to  limit  the  com- 
pensation of  a  district  attorney  who  may  appear  by  your 
direction,  or  that  of  the  Solicitor  of  the  Treasury,  in  any  suit 
against  an  officer  of  the  Government  for  any  act  done  by  him, 
or  for  the  recovery  of  money  received  by  him  and  paid  into 
the  Treasury,  I  have  the  honor  to  reply : 

The  allowance  to  be  made  to  a  district  attorney  in  suits  in 
which  he  appears  by  such  direction  is  subject  to  your  discre- 
tion. This  allowance  is  made  by  virtue  of  section  827  of  the 
Bevised  Statutes.  It  is  not  included  within  the  emolument 
returns  of  the  officer  of  fees  received  by  him  in  the  appropri- 
ate exercise  of  his  office. 

But  in  considering  the  amount  which  he  shall  receive  for 
services  in  suits  of  the  description  referred  to,  it  is  entirely 
proper  to  consider  what  compensation  he  receives  in  other 
respects  from  the  United  States.  If  a  large  compensation  is 
received,  (to  the  extent  of  $6,O0Q,  which  is  the  maximum 
allowed  by  law,)  it  is  proper  that  that  should  be  taken  into 
consideration  by  you. 

In  such  case  it  will  appear  that  in  the  services  which  are 
included  in  the  emolument  return  he  will  ordinarily  have 
been  aided  by  assistants,  and  that,  therefore,  if  the  service 
rendered  to  your  Department  taken  alone  should  not  be  ade 
quately  compensated,  yet  the  full  compensation  received  by 
the  officer  will,  according  to  the  scale  of  salaries  that  exists 
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in  the  United  States,  be  sufficient  and  proi)er.  Although 
the  inquiry  whether  this  would  be  proper  and  judicious  ujH)n 
your  part  is  not  strictly  a  legal  one,  still  I  have  no  hesitation 
in  saying  that  it  seems  to  me  a  just  and  proi)er  exercise  of 
your  discretion  to  limit  the  amount  to  be  received  by  a  dis" 
trict  attorney,  including  that  which  is  received  for  services 
strictly  within  his  official  capacity,  to  a  sum  not  exceeding 
$10,000. 

While  a  certificate  of  court  is  required  as  to  what  would  be  a 
proper  allowance  in  those  cases  where  suits  are  brought,  yet 
the  law  contemplates  in  addition  the  approval  of  the  Secre- 
tary of  the  Treasury,  which  may  be  made  with  reference  to 
other  compensation  received  by  the  officer. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

fion.  John  Sherman, 

Secretary  of  the  Treasury, 


TRADERS  AT  MILITARY  POSTS. 

A  post-trader  appointed  for  a  military  post  under  section  3  of  the  act  of 
July  24,  1876,  chap.  226,  is  removable  at  the  pleasure  of  the  Secretary 
ofWar. 

Such  trader  is  simply  a  person  licensed  by  the  Secretary  of  War,  with  the 
concurrence  of  the  council  of  administration  and  commanding  officer, 
to  carry  on  a  certain  traffic  at  a  military  post ;  and  his  removal  would 
consist  merely  in  a  revocation  of  the  license  by  the  Secretary,  in  which 
the  concurrence  of  the  council  of  administration  and  commanding  officer 

.    of  the  post  is  not  required. 

Dei^arxment  of  Justice, 

May  19,  1877. 
Sir  :  In  answer  to  your  letter  of  the  14tli  instant,  making 
inquiry  whether,  under  a  proper  construction  of  section  3  of 
"An  act  making  appropriations  for  the  support  of  the  Army 
for  the  fiscal  year  ending  June  30, 1877,  and  for  other  pur- 
poses,'' approved  July  24,  1876,  the  Secretary  of  War  has 
power  at  his  own  pleasure  to  remove  a  post-trader;  and,  if 
not,  whether  he  can  remove  him  for  cause,  and  be  the  sole 
judge  as  to  what  is  sufficient  cause ;  and,  further,  whether  the 
council  of  administration  and  the  commanding  officer,  or 
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either  or  both,  must  concur  in  the  removal  as  well  as  in  the 
appointment,  I  have  the  honor  to  saj : 

The  position  of  post-trader  is  not,  in  my  opinion,  to  be 
termed  an  office,  nor  is  the  person  holding  it  an  official  of  the 
Government.  He  is  simply  a  person  having  a  license  from 
the  Secretary  of  War  to  carry  on  at  a  military  post  of  the 
United  States  a  certain  trade. 

From  the  nature  of  the  case,  it  seems  to  me  that  this  license 
must  be  revocable  by  the  Secretary  of  War  alone,  although, 
in  order  that  he  may  grant  it,  he  must  have  the  concurrence 
of  the  council  of  administration  and  the  commanding  officer. 
If  this  were  otherwise,  he  would  necessarily  be  deprived  of  a 
very  important  right  to  control  the  proper  conduct  of  the 
military  posts  of  the  United  States. 

A  brief  examination  of  the  statutes  upon  this  subject  will,  I 
think,  confirm  the  view  which  I  have  taken  of  the  character 
of  the  appointment  and  of  the  right  of  the  Secretary  in  regard 
to  removal. 

The  position  of  sutler  in  the  Army  has  been  recognized  as 
that  of  an  official.  By  section  25  of  the  act  of  July  28, 1866, 
{14  Stat,  336,)  the  office  was  abolished,  but  it^was  directed 
that  the  act  should  not  take  effect  until  the  year  thereafter, 
undoubtedly  in  order  that  the  persons  who  were  conducting 
this  business  might  be  enabled  in  the  meantime  to  dispose  of 
the  stores  which  they  had  accumulated. 

By  resolution  of  March  30, 1867,  it  was  provided  that  the 
Commanding  General  of  the  Army  might  permit  a  trading 
establishment  to  be  maintained  after  the  1st  day  of  July  of 
that  year  at  any  military  post  on  the  frontier  within  certain 
defined  limits,  when  such  establishment  was  needed,  in  his 
opinion,  for  the  accommodation  of  emigrants,  freighters,  and 
other  citizens. 

This  resolution  was  repealed  by  the  act  of  July  15, 1870, 
which  is  found  in  the  Revised  Statutes,  section  1113,  by  which 
the  Secretary  of  War  was  authorized  to  permit  one  or  more 
trading  establishments  to  be  maintained  at  any  military  post 
on  the  frontier,  not  in  the  vicinity  of  any  city  or  town,  when 
he  believed  that  such  establishment  was  needed  for  the  accom- 
modation of  emigrants,  freighters,  and  other  citizens,  the 
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persons  to  inaintain  such  establishments  to  be  appointed  by 
him  and  to  be  under  protection  and  control  as  camp-followers* 

It  is  quite  clear  that  under  this  statute  the  whole  subject 
was  in  the  control  of  the  Secretary  of  War. 

There  was  no  additional  legislation  until  the  statute  of 
July  24, 1876,  by  which  it  was  provided  that  every  military 
post  might  have  one  trader,  to  be  appointed  by  the  Secretary 
of  War  on  the  recommendation  of  the  council  of  aidministra- 
tion,  approved  by  the  commanding  officer,  who  shall  be  sub- 
ject in  all  respects  to  the  rules  and  regulations  for  the  gov- 
ernment of  the  Army. 

The  only  change  intended  to  be  made  by  this  statute  was 
in  regard  to  the  mode  of  appointment.  But  the  Secretary  of 
War  was  not  deprived  of  his  right  to  remove  the  party  thus 
appointed  at  any  time  he  thought  fit.  Such  removal  would 
consist  merely  in  revoking  the  license,  and  in  such  revocation 
the  Secretary  is  to  be  guided  solely  by  his  own  discretion, 
although,  in  order  to  make  a  new  appointment,  the  concur- 
rence of  the  council  of  administration  and  the  commanding 
officer  is  required. 

In  direct  answer  to  your  inquiries,  I  am,  theref(»re,  of  opin- 
ion that  the  Secretary  of  War  has  power  at  his  own  pleasure 
to  remove  a  post-trader.  If  so,  he  may,  of  course,  do  so  for 
cause,  and  without  the  concurrence  of  the  council  of  adminis- 
tration and  the  commanding  officer. 

Very  respectfuU}",  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  GEOBaK  W.  McCbaey, 

Secretary  of  Vf'ar. 


DELEGATE  TO  CONGRESS— GOVERNMENT  CONTRACT. 

In  June,  1876,  R.  entered  into  a  contract  with  the  Quartermaster's  De- 
partment for  the  fiscal  year  endmg  June  30,  1877.  He  was  afterwards 
(in  the  fall  of  1876)  elected  a  Delegate  to  the  Forty-fifth  Congress.  That 
Congress  not  having  as  yet  (in  May,  1877,)  met,  and  R.  not  being  as  yet 
a  member  of  that  body :  Meld  that  theprovisions  of  sections  3739  and 
3741  Revised  Statutes  have  no  application  to  him.  Whether,  if  the 
Congress  should  meet,  and  R.  should  be  sworn  in  as  a  Delegate  during 
the  coutinuance  of  his  contract,  the  latter  would'  thereby  be  annulled, 
is  not  considered. 
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Department  of  Justice, 

May  19, 1877. 

Sir  :  In  answer  to  your  letter  of  the  14th  instant,  inqniring 
whether  Mr.  Bomero,  a  contractor  with  the  United  States^ 
has  a  right  to  hold  or  enjoy  any  part  of  his  seyeral  agree- 
ments, or  whether  the  same  should  be  annulled  under  sections 
3730  and  3741  of  the  Eevised  Statutes,  I  have  the  honor  to 
say: 

Mr.  Bomero,  on  the  23d  of  June,  1876,  entered  into  a  con- 
tract with  the  quartermaster,  department  of  the  Missouri, 
during  the  present  fiscal  year.  After  making  the  contract, 
he  was,  in  the  fall  of  1876,  elected  as  Delegate  to  the  Forty- 
fifth  Congress.  But  he  has  not  yet  been  sworn  in,  nor  is  it 
known  that  there  will  be  any  session  of  that  Congress  until 
after  the  expiration  of  the  present  fiscal  year. 

The  section  (3739)  referred  to  provides  that  no  Member  of  or 
Delegate  to  Congress  shall  be  directly  or  indirectly  interested 
in  any  contract  or  agreement  made  or  entered  into  on  behalf 
of  the  United  States,  and  further  provides  that  all  contracts 
or  agreements  made  in  violation  of  it  shall  be  void.  Section 
3741  provides  that  there  shall  be  in  every  contract  or  agree- 
ment made  or  entered  into  on  behalf  of  the  United  States  an 
express  condition  that  no  member  of  Congress  has  any  inter- 
est therein. 

In  my  opinion  these  sections  have  now  no  application  to 
the  contract  made  with  Mr.  Bomero.  Although  it  is  under- 
stood that  he  has  been  elected  a  Delegate  to  the  Forty -fifth 
Congress,  yet  that  Congress  has  never  met ;  and  as  it  is  the. 
judge  of  its  own  elections,  when  it  meets  it  may  not  accept 
Mr.  Bomero  as  a  member,  so  that  he  may  not  be  able  to  ob- 
tain his  seat  therein.  Neither,  if  it  should  recognize  his  elec- 
tion, will  he  become  a  member  until  he  accepts  the  duties  of 
the  office  and  takes  the  appropriate  oath.  Until  this  event 
occurs,  the  legislation  referred  to  has  no  application  to  him. 

The  i)oint  involved  in  your  inquiry  is  quite  distinctly  de. 
cided  in  an  opinion  of  one  of  my  predecessors,  where  it  was 
held  that  a  Bepresentative-elect  did  not  become  a  member  of 
the  House  within  the  meaning  of  section  6,  article  I,  of  the 
Constitution  of  the  United  States,  until  he  was  sworn  in  as 
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such,  and  therefore  that  he  might  until  that  time  lawfully 
hold  office  under  the  government.    (14  Opin.,  406.) 

The  question  whether,  if  Mr.  JRomero  had  actually  accepted 
the  position  of  a  Delegate  to  the  Congress  of  the  United 
States,  and  had  been  sworn  in  as  such,  a  contract  made  by 
him  previous  to  his  election  would  be  invalidated,  is  not  pre- 
sented in  your  inquiry. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  GEORaE  W.  McCrary, 

Secretary  of  War, 


GOVERNMENT  ADVERTISEMENTS. 

Sections  853  and  854  Rev.  Stat,  (though  modified  by  a  proviso  iu  the  act 
of  March  3, 1875,  chap.  128,  with  respect  to  the  advertisement  of  certain 
mail  lettings)  are  stiU  in  force,  without  modification,  with  respect  to 
advertising  of  the  Treasury  Department.  Opinion  of  August  14,  1876, 
reaffirmed. 

Department  of  Justice, 

May  21,  1880. 

Sir:  In  answer  to  your  letter  of  the  17th  instant,  inquiring 
whether  the  provisions  of  sections  853  and  854  of  the  Revised 
Statutes  are  still  in  force  or  have  been  in  any  way  modified, 
I  have  the  honor  respectfully  to  say: 

The  only  modification  of  these  sections  is  by  a  proviso  in 
the  appropriation  act  of  March  3,  1875,  by  which  it  was 
enacted  that  thereafter  the  mail-lettings  for  the  States  of 
'  Maryland  and  Virginia  and  for  the  District  of  Columbia 
jshould  be  advertised  in  not  more  than  one  newspaper  pub- 
lished in  the  District  of  Columbia,  and  at  prices  satisfactory 
to  the  Postmaster-General,  not  exceeding  the  customary  rates 
paid  in  the  city  of  Washington  for  ordinary  commercial  adver- 
tisements 5  and  that  so  much  of  section  3826  of  the  Revised 
Statutes  as  refers  to  the  publication  of  advertisements  in 
newspapers  was  thereby  repealed. 

Whether  by  this  legislation  any  right  was  given  to  the 
Postmaster-General  to  contract  for  advertising  in  the  cases 
specified  at  rates  exceeding  those  prescribed  by  sections  853 
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and  854  of  the  Eevised  Statutes,  1  do  not  understand  to  be 
included  in  your  inquiry.  Such  proviso  obviously  has  no 
reference  to  the  advertising  of  the  Treasury  Department. 
So  far  as  that  Department  is  concerned,  I  consider  that  those 
sections  are  still  in  force,  and  that  they  have  not  been  in  any 
way  modified. 

In  this  connection  I  have  examined  the  opinion  of  the  14th 
of  August,  1876,  (inclosed  with  your  communication,)  which 
was  addressed  to  the  Secretary  of  the  Interior  by  the  Solicitor 
General,  with  the  approval  of  my  predecessor,  the  Hon. 
Alphonso  Taft.  I  think  its  conclusions  are  correct,  and  have 
no  reason  in  any  respect  to  change  them. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury, 


ALLOW ANX'ES  ON  COAST-SURVEY  SERVICE. 

The  additional  aHowances  for  subsistence  provided  for  by  section  468S 
Rev.  Stat,  can  legaUy  be  made  to  officers  of  the  Army  or  Navy  while 
employed  on  coast-survey  service.  Such  allowances  are  not  within 
the  prohibition  made  by  the  final  clause  of  section  AQM  Rev.  Stat. 

Department  of  Justice, 

May  23, 1877. 

Sir  :  In  answer  to  your  letter  of  the  19th  instant,  received 
on  the  22d,  inquiring  whether  the  additional  allowances  for 
subsistence  provided  by  section  4688  of  the  Eevised  Statutes 
can  legally  be  made  to  officers  of  the  Army  and  Navy  while 
employed  on  coast-survey  service,  in  view  of  an  apparent  con- 
flict between  that  section  and  the  final  clause  of  section  4684, 
which  provides  that  '^  no  officer  of  the  Army  or  l^avy  shall 
receive  any  extra  pay  out  of  any  appropriations  for  surveys," 
I  have  the  honor  to  say : 

The  provision  which  is  embodied  in  section  4684  was  trans- 
ferred to  the  Revised  Statutes  from  a  statute  of  March  3 
1843,  and  the  provision  which  is  found  in  section  4688  was 
transferred  from  a  statute  of  June  12, 1858. 
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If  there  were  any  conflict  between  these  two  sections,  in 
view  of  the  fact  that  the  provision  found  in  section  4688  was 
passed  subsequently  to  that  which  is  found  in  section  4684^ 
it  must  be  considered  that,  in  so  far  as  it  conflicts  with  section 
4G84,  section  4688  is  to  prevail. 

The  subsequent  statute  to  that  extent  would  limit  and  con* 
trol  the  pre\ious  one.  Upon  examination,  however,  I  am  of 
opinion  that  there  is  no  real  conflict  between  the  pro\isions 
of  the  two  sections.  The  distinction  which  exists  between 
the  pay  proper  of  an  officer  of  the  Army  or  Navy  and  the 
allowances  which  are  made  to  him  for  transportation,  sub- 
sistence, quarters,  &c.,  is  one  well  understood  and  recognized* 
By  the  final  clause  of  section  4684  it  is  provided  that  ^^  no 
officer  of  the  Army  or  Navy  shall  receive  any  extra  pay  out 
of  any  appropriations  for  surveys.^  As  used  in  this  section^ 
the  word  "  pay"  refers  to  the  pay  proi>er  of  the  officer.  Such 
a  provision  is  in  no  way  inconsistent  with  another  provision, 
that  he  may  receive  a  certain  allowance  for  his  subsistence 
in  addition  to  his  compensation,  not  exceeding  the  sum  author- 
ized by  the  Treasury  Eegulations  of  May  11, 1844.  This  pro- 
vision contemplates  that  the  additional  allowance  thiis  made 
is  something  different  fix)m  his  compensation  or  pay  as  an 
officer. 

I  am  therefore  of  opinion  that  the  additional  allowances  for 
subsistence  provided  for  by  section  4688  can  legally  be  made 
to  officers  of  the  Army  or  Navy  while  employed  on  coast-sur- 
vey  service. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


REMOVAL  OF  OBSTRUCTION  TO  NAVIGATION. 

Cun^j^rcss  having  macle  an  appropriation  for  the  improvement  of  the  Con- 
necticut River,  to  be  expended  nnder  the  direction  of  the  Secretary  of 
War,  the  latter  has  power,  under  this  legifllation,  to  remove  a  wreckeil 
vessel  lying  in  that  river,  without  waiting  until  it  is  abandoned,  if  in 
his  judgment  it  const itntes  an  obstruction  to  navigation. 
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Department  of  Justice, 

May  24, 1877. 

Sir  :  In  yoixT  commnnication  of  the  21st  instant  you  inform 
me  that  the  schooner  E.  F.  Meany  was  wrecked  on  Saybrook 
Bar,  at  the  mouth  of  the  Connecticut  Biver,  and  that  this 
wreck  now  constitutes  an  obstruction  to  the  navigation  of 
that  river,  and  inquire  whether  the  United  States  can  legally 
proceed  with  its  removal  at  once,  without  waiting  until  it  is 
abandoned  by  the  owners  or  claimants,  it  having  been  pur- 
chased by  Scott  and  Pascal!,  of  New  London,  Conn. 

I  have  the  honor  to  reply  that,  by  statute  of  August  14, 
1876,  an  appropriation  was  made  for  the  improvement  of 
Connecticut  Eiver  below  Hartford,  Conn.,  of  the  sum  of 
$20,000,  which  was  to  be  expended  under  the  direction  of  the 
Secretary  of  War. 

If  this  wreck  constitutes  an  obstruction  to  navigation, 
under  the  authority  thiis  given  to  the  Secretary  it  may 
be  removed,  notwithstanding  it  is  private  property.  The 
right  of  Congress  to  keep  open  and  free  from  any  obstruction 
navigable  rivers,  and  to  remove  such  obstructions  when  they 
exist,  is  well  settled.  {Oilman  vs.  Philadelphia^  3  Wall.,  713.) 
While  all  citizens  have  a  right  to  pass  and  repass  over  the 
navigable  waters  of  the  United  States,  they  cannot  claim 
that  the  beds  of  these  streams  should  be  used  as  places  of 
deposit  of  their  private  property,  whether  so  left  by  them 
intentionally  or  there  wrecked  by  accident.  Of  course,  due 
consideration  will  be  given  by  the  Department  to  the  rights  of 
private  property -owners,  and  an  opportunity  offered  to  them  to 
remove  such  obstructions,  if  they  will  do  so  with  reasonable 
rapidity.  Such  opportunity  has  apparently  been  fully  given 
in  the  present  case,  and  if  the  wreck  in  question  now  forms 
in  the  opinion  of  the  Secretary,  an  obstruction  to  the  na\iga- 
tion  of  the  Connecticut  River,  he  may  properly  remove  it 
therefrom. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

8&^etary  of  War, 
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COMPENSATION  OF  CUSTOMS  OFFICERS. 

There  is  uo  authority  of  law  for  the  appointment  of  a  deputy  collector, 
deputy  naval  officer,  and  deputy  surveyor  at  the  port  of  New  York  with- 
out compensation,  and  then  appointing  such  officers  clerks  at  a  larger 
compensation  than  that  affixed  by  law  to  the  positions  of  deputy  col> 
lector,  deputy  naval  officer,  and  deputy  surveyor  at  that  port. 

The  Secretary  of  the  Treasury  cannot,  under  section  2634  Rev.  Stat.,  give 
to  officers  whose  compensation  is  fixed  by  law  a  compensation  which 
shall  be  regulated  by  his  own  discretion. 

DEPART3IENT  OF  JUSTICE, 

June  4, 1877. 

Sir:  By  your  letter  of  the  23d  ultimo  I  am  informed  that 
the  Treasury  Department,  in  the  year  1873,  authorized  the 
appointment  of  a  chief  deputy  collector,  chief  deputy  naval 
officer,  and  chief  deputy  sur\'eyor  at  the  port  of  Xew  York, 
without  compensation,  and  also,  under  sections  of  law  which  are 
reproduced  in  section  2634  of  the  Eevised  Statutes,  appointed 
them  clerks  at  a  compensation  of  $5,000  each  per  annum. 

You  request  to  be  informed  whether  these  appointments^ 
and  the  salaries  paid  thereunder,  are  in  accordance  with  the 
law,  in  view  of  the  provisions  of  sections  2697,  2705,  and  2722 
of  the  Eevised  Statutes  and  the  general  provisions  of  law 
relating  to  the  salaries  of  clerks  in  custom-houses. 

In  answer  to  your  inquiry  I  have  the  honor  respectfully  to 
say: 

By  the  sections  2697, 2705,  and  2722,  Congress  has  definitely 
fixed  the  salaries  which  it  deemed  appropriate  for  the  officers 
performing  the  duties  at  the  port  of  New  York  of  deputy 
collectors,  deputy  naval  officers,  and  deputy  surveyors.  Hav- 
ing so  done,  the  salaries  which  they  should  receive  for  the 
performance  of  such  services  should  be  regulated  by  a  dis- 
tinct regard  to  such  provisions.  It  is  not  in  accordance  with 
the  intent  of  the  law  to  appoint  officers  to  such  positions  with- 
out comx>ensation,  and  then,  under  a  provision  of  law  intended 
to  enable  the  Secretary  of  the  Treasury  from  time  to  time, 
as  necessity  might  require,  to  limit  and  fix  the  number  and 
compensation  of  other  officers,  to  attach  to  the  fixed  and  per- 
manent deputies  salaries  appropriate  to  such  other  officers. 
The  number  of  clerks  employed  from  time  to  time  at  the  vari- 
ous custom-houses  necessarily  changes  with  the  business  of 
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each  year,  and  a  discretionary  power  was  probably  thought 
necessary  by  Congress  to  be  given  to  the  Secretary  of  the 
Treasury,  in  order  that  he  might  adapt  the  force  to  the  ex- 
igencies of  each  particular  year ;  but  it  would  not  be  a  cor- 
rect construction  of  section  2634  to  interpret  it  as  authorizing 
the  Secretary  to  give  to  permanent  officers  whose  compensa- 
tion had  been  determined  by  law  a  compensation  which  should 
be  regulated  by  his  own  discretion.  It  was  undoubtedly  con- 
templated by  law  that  salaries  given  for  clerical  labor  would 
usually  be  inferior  in  amount  to  those  of  subordinate  officers 
of  a  grade  as  high  as  that  of  the  immediate  deputies  to  the 
heads  of  the  officers  of  the  department  of  customs  at  New 
York.  Section  2745  provides :  "  The  compensation  of  clerks^ 
verifiers,  samplers,  openers,  packers,  and  messengers  at  the 
port  of  New  York  shall  be  limited  and  fixed  by  the  Secretary 
of  the  Treasury,  but  shall  not  exceed  the  rates  of  compensa- 
tion usually  paid  for  similar  services.''  It  would  therefore  not 
be  appropriate  to  pay  to  a  person  appointed  only  as  clerk  a 
salary  which  would  be  appropriate  for  a  superior  officer. 

Of  course  the  opinion  I  give  is  limited  to  your  inquiry  in 
reference  to  the  port  of  New  York,  as  section  2634  contem. 
plates  that  where  no  com];>en8ation  has  been  fixed  for  the 
deputy  of  any  collector,  naval  officer,  or  surveyor,  such  com. 
pensation  may  be  fixed  by  the  Secretary  of  the  Treasury. 

In  direct  answer  to  j- our  inquiry,  therefore,  I  am  of  opinion 
that  appointments  of  officers  to  perform  the  duties  of  deputy 
collectors,  deputy  naval  officers,  and  deputy  surveyors,  with 
the  title  and  powers  of  those  officers,  where  definite  salaries 
are  given  by  law,  should  not  be  made  without  compensation  ^ 
and  such  officers  then  be  appointed  clerks  at  a  larger  com- 
pensation than  that  affixed  by  law  to  the  positions  to  which 
they  were  appointed.  Having  been  appointed  deputy  col- 
lectors, deputy  naval  officers,  or  deputy  surveyors,  they  are 
entitled  to  receive  the  comi)ensation  which  Congress  has 
fixed  as  appropriate  to  those  positions,  and  they  are  not  en- 
titled to  receive  any  other  by  affixing  to  them  a  different  or 
additional  name. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 
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CHECKS  OF  DISBURSING  OFFICERS. 

Under  section  3620  Rev.  Stat.,  as  amended  by  act  of  February  27,  1877, 
chap.  69,  the  Treasurers  and  Assistant  Treasurers  of  the  United  States 
may  be  authorized  to  pay  the  checks  of  disbursing  officers,  where  the 
same  are  drawn  in  favor  of  the  persons  to  whom  payment  is  made,  but 
are  payable  to  order  or  bearer.  Whether  such  checks  shall  be  made 
payable  only  to  the  persons  entitled  to  payment,  or  to  bearer,  or  to 
order,  is  a  matter  to  be  regulated  entirely  by  the  discretion  of  the  Sec- 
retary of  the  Treasury. 

Department  of  Justice, 

June  4, 1877. 

Sir  :  In  answer  to  your  letter  of  May  28, 1877,  inquiring 
whether  the  Treasurer  or  any  Assistant  Treasurer  of  the  United 
States  is  authorized  to  pay  the  check  of  a  public  disbursing 
officer  drawn  upon  him,  if  drawn  in  favor  of  the  party  by 
name  to  whom  the  payment  is  to  be  made,  but  made  payable 
to  order  or  bearer,  I  have  the. honor  to  reply: 

Under  the  provisions  of  the  first  section  of  the  act  of  March 
3,  1857,  chap.  114,  (11  Stat.,  249,)  each  and  every  disburs- 
ing officer  or  agent  of  the  United  States,  having  any  money 
intrusted  to  him  for  disbursement,  was  require  to  deposit 
the  same  with  the  treasurer  of  the  United  States  or  with 
some  one  of  the  assistant  Treasurers  or  public  depositaries, 
and  to  draw  for  the  same  only  in  favor  of  the' persons  to  whom 
payment  was  to  be  made,  in  pursuance  of  law  and  instruc- 
tions, except  when  payments  were  to  be  made  in  sums  under 
$20.  In  the  latter  case  the  agent  could  draw  in  his  own 
name,  stating  that  it  was  to  pay  small  claims.  By  the  act  of 
June  14, 1866,  the  Secretary  of  the  Treasury  might,  when  he 
deemed  it  essential  to  the  public  interests,  specially  authorize 
in  writing  the  deposit  of  such  public  money  in  any  other  pub- 
lic depositary,  or  in  writing  authorize  the  same  to  be  kept  in 
any  other  manner,  and  under  such  rules  and  regulations  as 
he  might  deem  most  safe  and  effectual  to  facilitate  the  pay- 
ments to  public  creditors. 

The  acts  of  March  3, 1857,  and  June  4, 1856,  were  amenda- 
tory of  the  act  of  August  6, 1846,  familiary  known  as  the  sub- 
treasury  act;  the  object  of  which  was  to  secure  the  safe- 
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keeping  of  the  pablic  fiinds  committed  to  disbursing  officers 
while  any  balance  remained  unexpended. 

The  proWsions  of  the  act  of  1857  are  reproduced  in  sections 
3621,  3639,  5489,  and  .5492  of  the  Eevised  Statutes,  with  the 
exception  of  the  first  section,  which  is  entirely  omitted.  Of 
the  act  of  1866,  all  the  sections  are  reproduced  in  sections 
3620,  6488,  and  5497  of  the  revision. 

Apparently  this  omission  thus  to  reproduce  the  first  section 
of  the  act  of  1857  has  been  deemed  by  Congress  to  have  been 
an  inadvertence.  By  the  act  approved  February  27,  1877, 
entitled  "An  act  to  perfect  the  revision  of  the  statutes  of  the 
United  States  and  of  the  statutes*  relating  to  the  District  of 
Columbia,"  section  3620  Revised  Statutes  is  amended  by  in- 
serting a  clause  requiring  the  checks  to  be  drawn  only  in  favor 
the  persons  to  whom  payment  is  to  be  made.  This  amend- 
ment restores  the  law  in  this  respect  to  the  condition  in  which 
it  was  before  the  revision  of  the  statutes.  The  immediate 
object  of  this  provision  is  that  the  books  or  vouchers  of  the  . 
assistant  treasurers  of  the  United  States,  public  depositaries, 
or  other  persons  or  institutions  with  whom  the  disbursing 
officer  might  be  authorized  by  the  Secretary  of  the  Treasury 
to  deposit  the  public  moneys,  should  show  upon  whose  account 
and  upon  what  claims  or  demands  such  moneys  were  paid 
out  by  the  check  of  the  disbursing  officer.  These  checks 
would  thus,  when  compared  with  the  vouchers  of  the  disburs- 
ing officer,  tend  to  show  in  what  mode  the  public  mone'ys 
had  been  disposed  of  by  him,  and  would  afford  a  means  of 
testing  the  accuracy  of  his  accounts. 

If  the  evidence  of  the  claim  upon  which  the  public  money 
is  paid  is  afforded  by  the  check,  all  that  is  required  by  law 
has  been  complied  with.  Whether  such  checks  shall  be  made 
payable  only  to  the  person  entitled  to  the  money,  or  to 
**  bearer,"  or  to  "  order,''  is  a  matter  to  be  regulated  entirely 
by  the  discretion  of  the  Treasury  Department.  If  a  check  is 
made  payable  to  bearer,  of  course  the  person  receiving  it  is 
exposed  to  the  danger  that  if  it  is  lost  or  stolen  from  him  it 
may  be  drawn  by  some  dishonest  person.  If  made  payable 
to  onler,  the  United  States  officer  who  is  called  upon  to  pay 
it  is  exposed  to  the  danger  of  being  deceived  by  a  forged 
indorsement.  These  and  other  similar  suggestions  are  those 
19  p 
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of  admiuistrative  expediency  only,  for  the  consideration  of 
the  Secretary  of  the  Treasury  in  determining  in  what  form, 
or  whether  in  all  of  these  various  forms,  he  will  x)6rmit  the 
checks  to  be  drawn.  The  only  imperative  requisition  is  that 
the  check  shall  be  drawn  only  in  favor  of  the  i>er8ons  to  whom 
the  payment  of  the  disbursing  officer  is  to  be  made.  If  thus 
drawn,  whether  the  words  "  or  order^  "  or  bearer^  are  added 
or  omitted,  the  check  aftbrds  all  the  information  intended  to 
be  conveyed  by  it. 

Yery  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 
Hon.  John  Sherman, 

8ecret4iry  of  the  Treasury, 


APPROVAL  OF  COURT-MARTIAL  SENTENCE. 

It  is  uot  nece88arj'  that  the  Pre<ii(leut  should  attach  his  sign  mauiial  to 
the  approval  of  a  sentence  rendered  by  a  court-martial  in  time  of  i>eace, 
cashiering  a  commissioned  oMcer^  in  order  to  make  the  sentence  eifect- 
uaL  It  is  sufficient,  for  this  purpose,  if  his  approval  of  the  sentence 
be  signified  through  and  attested  by  the  Secretary  of  War  in  a  state- 
ment signed  by  the  latter. 

Paragraph  896  of  the  regulations  of  the  Army  does  not  apply  to  proceed- 
ings of  courts-martial  \^'hich  require  the  decision  of  the  President.  It 
is  applicable  only  to  those  proceedings  which  may  be  confirmed  by  the 
officer  who  ordered  the  court  to  assemble  or  the  commanding  officer  for 
the  time  being,  as  the  case  may  be. 

The  action  of  the  President  in  matters  relating  to  the  Army  which 
require  his  approval  and  direction  may,  in  geueral,  be  signified  through 
and  authenticated  by  the  head  of  the  Department  of  War.  Where  the 
latter  acts  in  such  matters,  he  acts,  in  contemplation  of  law,  under  the 
direction  of  the  President,  and  is  to  be  regarded  as  the  mere  organ  of 
the  Executive  will. 

This  principle  has  been  long  and  frequently  acted  upon  in  making  known 
the  will  or  determinatiou  ot  the  President  in  cases  of  sentences  of 
courts-martial  required  to  be  laid  before  him  for  confirmation  or  disap- 
proval. 

A  statement  made  and  signed  by  the  Secretary  of  War,  announcing  the 
approval  by  the  President  of  a  court-martial  sentience,  is  a  sufficient 
authentication  of  the  act  of  the  President,  without  an  express  averment 
therein  that  it  is  made  by  direction  of  the  President ;  the  presumption 
being  always  that  such  dii-cction  was  given. 

An  act  of  the  President  remitting  part  of  a  court-martial  sentence  may 
be  authenticated  in  the  same  way  in  which  his  act  confirming  such  sen 
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te&oe  oan  be  aathentioated.  Where  partial  remiseion  is  made  at  the 
time  of  ooafirmation,  the  two  acts  are,  in  practice,  signified  and  attested 
together  in  the  same  way. 
When  the  sentence  of  a  court-martial,  lawfully  confirmed,  has  been  exe- 
cuted, the  proceedings  in  the  case  are  no  longer  subject  to  roTiew  by 
the  President. 

Department  of  Justice, 

June  6, 1877. 

SiB:  I  have  considered  the  questions  which  yon  were 
pleased  to  refer  to  me  in  your  letter  of  the  24th  of  April  last, 
arising  upon  the  record  of  the  confirmation  of  the  court-mar- 
tial proceedings  against  M%jor  Benjamin  P.  Bunkle,  a  retired 
officer.  Delay  has  occurred  in  my  reply,  owing  to  the  fact 
that  the  counsel  of  Major  Bunkle,  who  desired  to  be  heard  on 
the  subject,  did  not  complete  his  argument  until  the  31st 
ultimo. 

It  appears  that  the  court-martial  which  tried  M£yor  Bunkle 
sentenced  him  to  be  cashiered,  to  pay  a  large  fine,  and  to  be 
confined  in  the  penitentiary.  The  sentence  was  confirmed  by 
the  late  I^resident;  who,  however,  remitted  all  of  the  penalty 
imposed  except  so  much  as  cashiered  the  oflicer.  But  the 
action  of  the  President  was  not  made  known  by  any  state- 
ment signed  by  himself;  it  was  signified  through  the  then 
Secretary  of  War,  Mr.  Belknap,  by  a  statement  signed  by  the 
latter.  Major  Bunkle  denies  the  sufficiency  of  the  confirma- 
tion, as  thus  authenticated,  to  make  the  sentence  effectual. 

The  first  and  principal  inquiry  is,  ''Is  it  necessary  for  the 
President  to  attach  his  sign  manual  to  the  approval  of  the 
record  of  a  court-martial  cashiering  a  commissioned  officer 
from  the  military  service  in  time  of  peace?  Or  is  the  Secre- 
tary of  War  authorized  by  statute  to  review  and  approve 
such  sentence?^ 

The  sixty-fifth  article  of  war,  (contained  in  the  act  of 
April  10,  1806,)  which  was  in  force  when  the  proceedings 
against  Major  Bunkle  took  place,  provides  that  no  sentence 
of  a  court-martial  in  time  of  peace,  extending  to  the  dismission 
of  a  commissioned  officer,  shall  be  carried  into  execution 
^' until  after  the  wliole  proceedings  shall  have  been  trans- 
mitted to  the  Secretary  of  War,  to  be  laid  before  the  Presi- 
dent of  the  United  States  for  his  confirmation  or  disapproval 
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and  orders  in  the  case."  In  this  connection  I  may  observe 
that,  in  so  far  as  it  relates  to  a  sentence  of  dismissal  of  a  com- 
missioned officer,  that  article  has  been  superseded  by  the 
one  hundred  and  sixth  article  of  war,  contained  in  the  Re- 
vised Statues.  (See  page  239.)  The  latter  article,  however, 
makes  no  change  in  the  law.  It  reads:  ^'  In  time  of  peace  no 
sentence  of  a  court-martial  directing  the  dismissal  of  an 
officer  shall  be  carried  into  execution  until  it  shall  have  been 
confirmed  by  tlie  President." 

The  above-mentioned  article  65  is  the  only  statutory  pro- 
vision which  gave  authority  to  confirm,  and  thus  render 
effectual,  the  sentence  of  a  court-martial  dismissing  a  commis- 
sioned officer  in  time  of  peace,  at*  the  period  of  the  confirma- 
tion of  the  sentence  in  Msyor  Eunkle's  ca-se ;  and  it  is  clear 
that  such  authority  was  conferred  upon  the  President  alone- 
Accordingly,  the  last  clause  of  the  above  inquiry,  in  which  it 
is  asked  whether  the  Secretary  of  War  may  "  review  and  ap- 
prove "  such  a  sentence,  must  be  answered  in  the  negative. 

The  other  branch  of  the  inquiry  involves  simplj^this  point: 
When  the  President  exercises  the  authority  to  confirm  a  sen- 
tence of  dismissal,  in  a  case  laid  before  him,  must  he  attest 
his  determination  by  signing  a  written  statement  thereof,  in 
order  that  the  confirmation  of  the  sentence  shall  have  effect  t 
The  statute  being  silent  on  the  subject,  the  answer  dex)end8 
upon  whether  his  determination  iTi  the  case  may  not  be  other- 
wise lawfully  authenticated. 

It  is  urged  by  counsel  in  behalf  of  Major  Bunkle  that  the 
President  is  required,  by  paragraph  896  of  the  Army  Regu- 
lations, to  affix  his  signature  to  the  statement  of  his  decision. 
That  paragraph  provides :  "  The  judge-advocate  shall  trans- 
mit the  proceedings,  without  delay,  to  the  officer  having  au- 
thority to  confirm  the  sentence,  who  shall  state,  at  the  end 
of  the  proceedings  in  each  case,  his  decision  and  orders 
thereon."  But  it  is  evident,  from  the  next  paragraph  of  the 
regulations,  that  the  paragraph  just  quoted  was  not  meant 
to  apply  to  proceedings  which  require  the  decision  of  the 
President  under  the  sixty-fifth  article  of  war;  for,  as  to  such 
proceedings,  paragraph  897  contains  a  special  provision,  di- 
recting them  to  be  addressed  to  "  the  Adjutant-General  of 
the  Army,  War  Department,"    This  provision  shows  that 
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paragraph  896  was  intended  to  embrace  proceedings  other 
than  those  requiring  the  decision  of  the  President,  namely, 
proceedings  which  may  be  conffrmed  by  the  officer  who  or- 
dered the  court  to  assemble,  or  the  commanding  officer  for 
the  time  being,  as  the  case  may  be. 

By  the  law  establishing  the  War  Department,  the  Secre* 
tary  of  War  is  required  to  perform  such  duties  as  shall  fix>m 
time  to  time  be  enjoined  on  or  intrusted  to  him  by  the  Presi- 
dent relative  to  the  military  forces  or  to  matters  respecting 
military  affairs,  and  to  conduct  the  business  of  the  Depart- 
ment in  such  manner  as  the  President  shall  direct.  (See  act 
of  August  7, 1789,  Bev.  Stat.,  sec.  216.)  And  in  the  case  of 
the  United  States  vs.  JEliaaan^  the  Supreme  Gonrt  of  the  United 
States  lays  down  this  doctrine :  "  The  Secretary  of  War  is  the 
regular  constitutional  organ  of  the  Pi*esident  for  the  adminis- 
tration of  the  military  establishment  of  the  nation ;  and  the 
rules  and  orders  publicly  promulgated  through  him  must  be 
received  as  the  acts  of  the  Executive,  and,  as  such,  be  bind- 
ing upon  all  within  the  sphere  of  his  legal  and  constitutional 
authority.''  (16  Pet.,  302.)  See  also  the  earlier  case  of  Wil- 
cox vs.  JacJcftan.    (13  Pet.,  513.) 

From  these  cases,  and  the  law  referred  to,  the  following 
principle  is  deducible :  that  the  action  of  the  President,  in 
matters  relating  to  the  Army  which  require  his  approval  and 
direction,  may  in  general  be  signified  through  and  authenti- 
cated by  the  head  of  the  Department  of  War ;  and  that  where 
the  latter  acts  in  such  matters,  he,  in  contemplation  of  law, 
acts  under  the  direction  of  the  President,  and  is  to  be  re- 
garded as  the  mere  organ  of  the  Executive  will. 

That  principle  has  indeed  been  frequently  acted  upon  in 
making  known  the  will  or  determination  of  the  President  in 
cases  arising  in  that  and  other  Departments,  wherein  his 
judgment  or  discretion  was  to  be  exercised,  from  the  very  be- 
ginning of  the  government,  (see  the  opinion  of  Attorney-Gen- 
eral Gushing  of  August  31,  1855,  7  Opin.,  453,  in  which  the 
subject  is  elaborately  and  learnedly  treated;)  and  among  the 
different  classes  of  cases  in  which  it  has  been  acted  upon  is 
that  of  sentences  of  courts-martial  required  to  be  laid  before 
him  for  conflmation  or  disapproval. 

In  the  class  of  cases  just  adverted  to,  though  the  determi- 
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niition  of  tlie  President  has  often  been  attested  by  his  O'vi^ 
si^ature  to  tiie  paper  announcing  it,  it  has  quite  as  often,  I 
learn  on  carefhl  inquiry,  been  attested  by  a  written  statement 
mtAe  and  signed  by  the  Secretary  of  War. 

It  is  remarked  by  Major  Bunkle's  counsel,  in  a  printed 
argument  flled  with  the  papers,  that  <<  all  of  our  earlier  Presi- 
dtots  signed  the  approval  of  such  sentences,  and  it  is  believed 
thset  it  was  only  during  the  last  administration  that  the  con. 
trary  practice  prevailed." 

But  I  have  before  me  seveAl  instances  of  the  ^^contraiy 
pttetice,"  happening  prior  to  18M,  one  of  which  occurred 
nearly  half  a  century  ago. 

Thus,  in  the  case  of  First  Lieut.  William  S.  Ck>lquhoun, 
S^enth  Infantry,  who  was  tried  by  court-martial  and  sen. 
tenced  tcy  be  cashiered  in  1829,  the  determination  of  the 
Pi^idiBnt  (which  confirmed  the  sentence,  except  as  to  the 
diMiualiflcation  fix>m  thereafter  holding  any  offioe  in  th% 
Army)  Was  signified  through  the  Secretary  of  War,  Mr.  Baton^ 
ill  a  statement  signed  by  the  latter  purporting  to  be  made 
<^by  command  of  the  President 

So,  in  the  case  of  First  Lieut.  B.  M.  Cochrane,  Fourth  In- 
fantry,  who  in  1844  was  sentenced  to  be  cashiered  by  a  court- 
martial,  the  determination  of  the  President,  confirming  the 
seiitence,  was  signified  through  the  Secretary  of  War,  Mr. 
Wilkins.  Here  the  latter  made  known  the  action  of  the 
President  by  indorsing  upon  the  record  of  the  proceedings 
and  signing  the  following  brief  statement :  '^  The  proceedings, 
finding,  and  sentence  of  tbe  court  are  approved.  November 
28, 1844.'' 

So  in  the  case  of  Maj.  George  B.  Crittenden,  Mounted 
Biflemen,  who  was  sentenced  to  be  cashiered  by  a  court- 
martial  in  1848,  the  determination  of  the  President,  confirm- 
ing the  sentence,  was  announced  through  the  Secretary  of 
War,  Mr.  Marcy,  by  a  statement  indorsed  upon  the  record 
and  signed  by  the  latter,  whicB  reads  thus:  "The  President 
approves  of  the  proceedings  and  sentence  in  the  case  of 
Major  Crittenden,  and  directs  the  proper  order  to  be  issued 
thereon." 

So  in  the  case  of  BrcA-et  Lieut.  Col.  William  B.  Montgomery^ 
major  Second  Infantry,  who  in  1855  was  sentenced  by  a 
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coartrinartial  to  be  dismifised  the  service,  the  determination 
of  the  Pr^idedt,  oonflrmin^  the  sentence,  was  in  like  man- 
ner signified  through  the  Secretarj^  of  War,  Mr.  Dfttis. 

So  in  the  ease  of  First  Lient.  John  N.  Perkins,  First 
Cavalry,  who  in  1869  was  sentenced  by  a  conrt-martial  to  be 
cashiered,  the  action  of  the  President,  confirming  the  sentence, 
was  in  like  manner  signified  through  the  Secretary  of  War, 
Mr.  Floyd. 

I  am  informed  by  inquiry  at  the  office  of  the  Judge- Advo- 
cate (General  that  numerous  instances  have  occnrted  since 
the  case  last  mentioned,  in  which  the  determination  of  the 
President,  confirming  sentences  of  dismissal  by  courts-mar- 
tial, has  been  signified  and  attested  in  the  same  way.  As, 
however,  the  argument  for  Major  Bnnkle  concedes  the  preva- 
leniee  of  the  practice  during  this  recent  period,  I  hav«  thought 
it  unnecessary  to  carry  the  investigation  Airther  or  to  set 
forth  particular  instances  occurring  during  the  same  period. 

Where  the  law  does  not  prescribe  any  formality  for  the 
attestation  of  a  particular  act  of  the  President,  a  mode  of 
attesting  such  an  act  which  has  been  sanctioned  by  long 
usage  may  well  be  deemed  to  be  a  sufficient  compliance  with 
the  law  authorizing  the  performance  of  the  act.  In  the  case 
of  the  confirmation  of  a  sentence  of  dismissal  by  a  court- 
martial,  no  formality  apx>ears  to  be  prescribed  by  law  for 
attesting  the  determination  of  the  President;  and  as,  in  cases 
of  that  sort,  the  attestation  of  such  determination  by  a  written 
statement,  signed  by  the  Secretary  of  War,  is  in  accordance 
with  long  usage,  that  mode  of  attesting  the  President's  action, 
confirming  a  sentence  of  dismissal,  is  to  be  considered  as  suf- 
ficient. To  require  the  sign-manual  of  the  President  at  this 
day,  in  order  to  give  effect  to  the  confirmations  of  such  sen- 
tences made  in  that  mode  by  your  i)redecessors,  would  pro- 
duce a  confusion  far  more  mischievous  than  the  imaginary 
grievance  resulting  from  the  omission  of  the  use  of  that  sign- 
manual. 

In  reply,  then,  to  the  question  under  consideration,  I 
answer  that,  in  my  opinion,  it  is  not  necessary  for  the  Presi- 
dent to  attacli  his  sign-manual  to  tlie  approval  of  the  sentence 
of  a  court-martial  cashiering  a  commissioned  officer  in  time 
of  peace.    To  make  the  sentence  eftoetual,  it  is  sufficient  if 
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his  approval  of  the  same  be  signifled  through  and  attested 
by  the  Secretary  of  War  in  a  statement  signed  by  the  latter. 
Here  the  Secretary  is  not  to  be  regarded  as  pronouncing  his 
own  jndgmeut  npon  the  case;  he  acts  merely  as  an  organ  for 
communicating  and  authenticating  the  determination  of  the 
President. 

With  respect  to  the  statement  made  by  the  Secretary  of 
War  in  M%jor  Bunkle's  case,  announcing  the  approval  of  the 
sentence,  it  is  objected  that  such  approval  is  not  therein 
averred  to  be  by  direction  of  the  President,  though  the  state- 
ment concludes  thus :  ^'  The  President  is  pleased  to  remit  all 
of  the  sentence,  except  so  much  thereof  as  directs  cashiering, 
which  will  be  duly  executed."  The  necessary  inference  fix>m 
the  language  just  quoted  is,  that  the  proceedings  were 
actually  before  the  President,  and  that  he  confirmed  the  sen- 
tence. But  this  the  law  would  presume  independently  of  the 
language  referred  to.  Thus  it  was  the  duty  of  the  Secretary, 
in  the  first  place,  to  lay  the  proceedings  before  the  President, 
and  a  presumption  arises  in  favor  of  the  performance  of  the 
duty.  So  the  direction  of  the  President  is  to  be  presumed  in 
all  orders  or  instructions  issuing  from  the  proper  Department, 
which,  to  be  operative,  require  such  direction.  (13  Opin.,  5.) 
In  the  case  of  Lieutenant  Cochrane,  cited  above,  the  state- 
ment made  by  the  Secretary  of  War,  announcing  the  approval 
of  the  sentence,  contains  no  express  reference  to  the  direction 
of  the  President;  yet  such  direction  must  be  presumed  to 
have  been  given. 

The  next  inquiry  is,  "  When  a  commissioned  officer  of  the 
Army  is  sentenced  by  a  court-martial  to  pay  a  fine,  to  be 
imprisoned  in  a  penitentiary,  and  to  be  cashiered  the  service, 
and  in  the  review  of  the  case  the  sentence  is  approved,  but 
the  fine  and  imprisonment  are  remitted,  and  the  sign-manual 
of  the  President  is  not  attached,  but  only  that  of  the  Secre- 
tary of  War,  is  such  approval  of  any  validity ;  and  does  the 
pardon  of  fine  and  imprisonment  therein  contained  relieve  the 
accused  from  the  couseciuences  of  the  sentence ;  and  can  the 
President  review  the  recoini  as  though  it  were  originally  and 
^r  the  first  time  before  hiui ! " 

This  inquiry  contains  three  distinct  branches,  the  answer 
to  the  first  of  which  (that  relating  to  the  api)roval  of  the  sen 
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tence)  is  involved  in  my  answer  to  your  first  inquiry.  To  the 
second  ot  these  branches  I  reply,  that  the  remission  of  the 
fine  and  imprisonment  in  the  manner  stated  was  legally  suffi- 
cient to  relieve  the  accused  from  that  portion  of  the  penalty 
imposed  by  the  sentence.  The  act  of  the  President  remitting 
part  of  a  court-martial  sentence  may,  as  I  conceive,  be 
authenticated  in  the  same  way  in  which  the  authentication  of 
his  act  confirming  such  sentence  can  be  done ;  and  where  the 
partial  remission  is  made  at  the  time  of  the  confirmation  of 
the  sentence,  the  two  acts  are  in  practice  signified  and 
attested  in  the  same  way  together. 

To  the  remaining  branch  my  answer  is,  that  the  sentence 
in  the  case  referred  to  having  been  lawfully  confirmed  and 
(except  as  to  the  part  remitted)  carried  into  execution,  the 
proceedings  are  not  now  open  to  review  by  the  P/'esident  5 
they  have  passed  beyond  his  control,  and  are  at  an  end. 

The  last  inquiry  is,  **  In  view  of  the  opinion  of  the  Judge- 
Advocate-G^neral  in  his  report  of  May  3, 1876,  relative  to  the 
evidence  as  to  Major  Eunkle's  guilt  of  the  crime  of  embezzle- 
ment, and  the  fact  that  the  approval  of  the  proceedings  of 
the  court  is  signed  by  the  Secretary  of  War,  is  the  President 
authorized  by  the  one  hundred  and  sixth  article  of  war  to 
review  the  record  of  the  court  as  though  it  were  now  origi- 
nally and  for  the  first  time  before  him  l'^ 

I  beg  to  submit,  in  answer  to  this  inquiry,  the  concluding 
portion  of  my  remarks  in  reply  to  the  one  next  proceeding. 
I  have  the  honor  to  be,  very  respectfully, 

CHAS.  DEVENS. 

The  PEEsroENT. 

Note. — It  is  thought  that  some  observatiuus  may  be  appropriately 
made  here  upon  the  subject  of  the  authority  of  the  Presideut  to  appoint 
general  courte-martial  in  cases  other  than  those  in  which  he  ii«  expressly 
authorized  to  do  so  by  Congress, 

Prior  to  the  act  of  May  29,  1830,  by  which  was  amended  the  sixty-tifth 
article  of  war  contained  in  the  act  of  April  10, 180t>,  there  existed  no  stat- 
ute authorizing  the  President  to  appoint  a  general  court-martial  in  any  case 
whatever.  That  article,  indeed,  empowered  **  any  general  officer  command- 
ing an  army  ^'  to  appoint  general  courts-martial  whenever  necessary ;  but 
the  language  quoted  cannot  properly  be  construed  to  include  the  President 
or  Commander-in-Chief  of  the  Army,  as  in  the  same  article  and  elsewhere 
throughout  the  same  statute,  where  the  Presideut  is  spoken  of  or  referred 


298  HON    CHARLES   DEVEN8 


Approfftl  of  OoirtllArtUI  B^kCeiee. 


to,  he  iH  described  by  his  title  of  President  or  Commander-iti-Chief,  indi- 
cating that  Congress  only  meant  to  inclttde  the  President  In  any  of  the 
provisions  of  the  st-atute  where  he  is  thus  designated  by  his  official  title. 
Yet  it  appears  that  the  authority  to  constitute  courts  of  that  kind  was 
theretofore  exercised  a  number  of  times  by  the  President  through  the 
medium  of  the  Secretary  of  War.  And  since  the  passage  of  the  act  of 
1630,  which  provided  for  the  appointment  of  such  courts  by  the  President 
in  certain  cases  only,  the  same  authority  has  been  fre(]uently  exercised  by 
him  in  like  manner  in  cases  not  within  that  statute.  The  authority  to 
constitute  general  courts-martial  being  thus,  at  widely  different  periods 
and  on  frequent  occasions,  exercised  by  the  President  in  the  absence  of 
any  statutory  provision  conferring  it,  the  inference  is  that  such  authority 
was  deemed  by  the  then  incumbents  of  the  office  to  he  derivable  from  the 
only  other  source  which  could  impart  it,  namely,  the  Constitntioa. 

By  section  2,  article  2,  of  the  Constitution  it  is  declared :  **  The  Presi- 
dent shall  be  commander-in-chief  of  the  Army,'*  dec.  What  the  functions 
of  the  commander-in-chief  are  the  Constitution  does  not  define.  These 
can  only  be*  determined  by  resort  to  the  law  and  usage  of  our  military 
service  which  prevailed  at  the  time  of  its  adoption. 

During  the  war  of  the  Revolution,  in  which  the  military  service  of  the 
United  States  had  its  beginning,  General  Washington,  as  commander-in- 
chief  of  the  American  forces,  appointed  general  C4>urts-martia],  with  the 
tacit  sanction  of  Congress  and  the  acquiescence  of  the  Army.  With  the 
tacit  sanction  of  Congress,  it  can  well  be  said,  for  the  power  to  constitute 
these  courts  was  never  formally  or  specifically  conferred  upon  him  by 
that  body,  though  his  commission  was,  by  the  comprehensive  terms  in 
which  the  trusts  and  duties  of  the  office  are  therein  described,  broad 
enough  to  include  this  power.  He  was,  among  other  things,  thereby 
required  to  cause  "  strict  discipline  and  order  to  be  observeil  in  the  Army,- ' 
regulating  his  conduct  in  every  respect  by  the  rales  and  articles  of  war 
enacted  by  Congress.  Those  rules  and  articles,  as  originally  adopted,  (see 
Journals  of  Congress,  under  date  of  June  30,  1775,)  whilst  they  contained 
provisions  relating  to  the  organization  and  jurisdiction  of  general  courts- 
martial,  prescribed  no  mode  for  constituting  such  courts,  gave  no  one 
authority  to  onler  them,  or  to  appoint  the  members  thereof.  By  resolu- 
tion pass(H\  April  14,  1777, Congress  provided  that  "the  Continental  gen- 
eral, commanding  in  oither  of  the  American  States  for  the  time  being, 
shall  have  full  x)0wcr  of  appointing  general  courts -martial,  to  be  held.'' 
No  further  legislation  took  place  in  regard  to  the  constitution  of  these 
courts  until  the  year  17H6. 

Before  the  adopti<m  of  the  resolution  of  1777,  the  Commander-in-Chief, 
by  virtue  and  in  cxecuticm  of  the  functions  appertaining  to  his  office, 
fre<iuently  appointed  general  courts-martial.  (See  Am.  Archives,  5th 
series,  vol.  2,  pp.  467,  498,  610,  1242.)  That  resolution  first  introduced 
into  the  Rules  and  Articles  of  War  a  provision  granting  power  to  appoint 
such  courts,  and  it  extended  to  a  single  oflicer  only,  namely,  the  "gen- 
eral commanding  in  either  of  the  American  Stat<?8,''  who  was  subordinate 
to  the  Commander-in-Chief;  but  it  was  not  construed  as  operating  to 
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exclude  the  exercise  of  the  same  power  from  the  latter,  who,  in  fact,  there- 
after exercised  the  same  power  concurrently  with  th^  former. 

The  state  of  the  military  law  at  this  period,  touching  the  appoiiitment 
of  general  courts-martial,  is  further  evidenced  by  a  remark  made  by  Gen- 
eral Washington  in  a  letter  to  General  Gates,  written  under  date  of  Feb- 
ruary 14, 1778.  General  Washington  there  observes:  ^'  It  is  a  defect  in 
our  martial  law,  from  which  we  often  fiftd  great  inconvenience,  that  the 
power  of  appointing  general  courts-martial  is  too  limited.  I  do  not  find 
it  can  be  legally  exercised  by  any  officer  except  the  Commander-in-Chief, 
or  the  commanding  general  in  any  particular  State/'  (Writings  of  Wash- 
ington,  vol.  5,  p.  236.) 

On  the  3l8t  of  May,  1786,  Congress  passed  a  resolution  providing  that 
"general  courts-martial  shall  be  ordered,  as  often  as  the  cases  may 
require,  by  the  general  or  officer  commanding  the  troops."  The  power 
to  appoint  these  courts  was  thereby  granted  to  officers  not  previously 
invested  therewith.  This  became  necessary  by  reason  of  the  condition 
of  the  military  establishment  then  existing.  At  the  time  of  that  enact- 
ment there  was  no  officer  of  the  rank  of  commander-in-chief  in  the  mili- 
tuy  service  of  the  United  States.  General  Washington  had  resigned  his 
commission  in  December,  1783,  and  the  Congress  of  the  Confederation 
made  no  appointment  of  a  commander-in-chief  thereafter.  Nor,  indeed, 
was  there  any  officer  in  the  military  service  of  such  r^nk  as  to  fall  within 
the  description  of  a  general  commanding  in  any  State.  And  as  the  law 
of  the  military  service  then  stood,  the  commander-in-chief  and  the  gen- 
eral commanding  in  any  State  only  were  competent  to  appoint  general 
courts-martial.  The  resolution  of  1786  was  cumulative  in  its  character; 
it  made  competent,  in  addition  to  those  who  might  hold  the  positions 
Just  mentioned  and  who  would  be  competent  by  the  pre-existing  law, 
Any  '^ general  or  officer  commanding  the  troops;"  within  which  terms  a 
colonel  or  lieutenant-colonel,  for  example,  would  come  when  command- 
ing the  troops. 

Such  was  the  law  respecting  the  appointment  of  general  courts-martial 
at  the  adoption  of  our  present  Constitution;  and,  accordingly,  at  thia 
period  the  power  to  appoint  these  courts  could  have  been  legally  exer- 
cised bv — 

1.  A  commander-in-chief  of  the  military  forces,  in  virtue  of,  and  as  a 
function  belonging  to,  his  office. 

2.  A  general  commanding  in  any  State,  under  the  resolution  of  April 
14,  1777. 

3.  A  general  or  officer  commanding  the  troops,  under  the  resolution  of 
May  31, 1786. 

The  provisions  of  the  resolutions  of  1777  and  1786,  adverted  to,  wert' 
along  with  the  other  rules  and  articles  of  war  in  force  when  the  Consti- 
tution was  adopted,  continued  in  force  under  the  new  form  of  government 
by  Congress  (see  Acts  of  September  29,  1789,  and  April  30, 1790)  until  the 
passage  of  the  act  of  April  10,  1806. 

As  has  been  already  observed,  the  Constitution,  while  it  declares  that 
the  President  shall  be  Commander-in-Chief  of  the  Army,  does  not  define 
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the  funotioas  of  that  office,  but  these  are  left  to  be  ascertained  by  lefor- 
ence  to  the  law  and  nsage  of  our  military  service  as  it  existed  when  the 
Constitution  was  formed.  On  examination  of  the  histocy  of  this  serv- 
ice down  to  that  period,  it  is  found  that  the  Commander-in-Chief,  among 
the  duties  of  whose  office,  as  set  forth  in  his  commission,  was  that  of 
causing  ''strict  discipline  and  order  to  be  observed  in  the  Army/' from 
time  to  time  exercised  authority  {o  appoint  general  courts-martial  with- 
out any  formal  or  specific  grant  of  the  authority,  but  nevertheless  with 
the  tacit  sanction  of  Congress  and  die  acquiescence  of  the  Army ;  and  thus 
it  became  the  established  law  and  usage  of  the  military  service  of  the 
United  States  for  the  Commander-in-Chief  to  exercise  such  authority. 
The  conclusion  to  which  this  directly  leads  is,  that,  as  Commander-in- 
Chief  of  the  Army,  the  President  is  by  the  Constitution  invested  with 
authority  to  constitute  general  courts-martial,  and,  consequently,  can 
legally  exercise  such  authority  without  a  legislative  grant. 

This  view  appears  to  accord  with  that  which  has  prevailed  in  American 
treatises  on  courts-martial  of  respectable  authority,  and  which  from  an 
early  period  down  to  the  present  time  has  also  prevailed  in  the  practice 
of  the  GU>vemment. 

Thus,  in  a  work  on  courts-martial  published  in  1809  by  Mig.  Alex- 
Macomb,  of  the  United  States  Corps  of  Engineers,  it  is  said :  ''All  general 
courts-martial  are  assembled  by  the  authority  of  the  President  of  the 
United  States  of  America,  or  any  general  officer  commanding  an  Army, 
or  colonel  commanding  a  separate  department.  (See  page  6. )  The  author 
cites  the  sixty-fifth  article  of  war,  contained  in  the  act  of  April  10,  1806, 
in  support  of  that  part  of  the  above  extract  which  enumerates  the  gen- 
eral officer  ami  colonel.  That  article  superseded  the  provisions  relating 
to  the  appointment  of  gtnieral  courts-martial  which  are  contained  in  the 
resolutions  of  1777  and  1786,  hereinbefore  mentioned,  and  which  were  pre- 
viously in  force.  It  piovided  that  "Any  general  officer  commanding  an 
army,  or  colonel  commanding  a  separate  department,  may  appoint  gen, 
eral  courts-martial  whenever  necessary." 

In  1840  the  same  author,  then  a  major-general  of  the  United  States 
Army,  published  a  work  on  the  practice  of  courts-martial,  in  which  the 
same  doctrine  is  laid  down.  The  second  section  of  this  work  contains  the 
following :  "  General  courts-martial,  in  tiie  regular  Army,  are  appointed 
by  the  authority  of  the  President  of  the  United  States,  or  that  of  any 
general  officer  conunanding  an  anny,  or  colonel  commanding  a  separate 
department.  (See  Articles  of  War,  65.)  But  whenever  a  general  officer 
commanding  an  army,  or  colonel  commanding  a  separate  department, 
shall  bo  the  accuser  or  prosecutor  of  any  officer  in  the  Army  of  the  United 
States  under  his  command,  the  general  court-martial  for  the  trial  of  such- 
officer  shall  be  appointed  by  the  President  of  the  Unite^l  States.  (See  act 
of  29th  of  May,  1830.)"  In  the  introduction  of  this  work  the  author 
acknowledges  himself  under  great  obligations  t-o  the  Hon.  B.  F.  Butler, 
then  late  Attorney-General  of  the  United  States,  to  whose  inspection  the 
work  in  its  original  form  was  submitted.  "After  carefully  perusing  every 
paragraph,"  adds  the  author,  "  the  Attomey-Greneral  made  such  amend- 
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mentfl  and  additions  as  appeared  to  him  proper,  all  which  have  been 
adopted.  It  may,  therefore,  be  said  that  the  work  has  received  the  gen- 
eral approbation  of  that  high  functionary/' 

In  the  work  of  De  Hart  on  Courts-Martial,  which  first  appeared  in 
ld46,  it  is  said :  *^  Independent  of  this  special  act"  (referring  to, the  act  of 
May  29, 1830)  ''the  President  of  the  United  States,  being  by  the  Consti- 
tntion  of  the  countty  Commander-in-Chief  of  the  Army  and  Navy  of  the 
United  States,  is  competent  at  all  times  to  appoint  general  courts-mar- 
tial." (See  page  5.)  And  farther  on  (see  page  6)  it  is  remarked:  ''A 
general  court-martial,  then,  can  only  be  appointed  or  assemble<l  by  the 
commands  of  the  President  of  the  United  States,  a  general  officer  com- 
manding an  army,  or  a  colonel  commanding  a  separate  department." 

It  may  be  stated,  in  this  connection,  that  in  a  report  from  the  Com- 
mittee on  Military  Affairs  of  the  House  of  Representatives,  made  during 
the  first  session  of  the  Twenty-second  Congress  (in  February,  1832),  in 
the  case  of  Lieutenant-Colonel  Woolley,  it  is  observed  :  ''  The  President, 
as  Commander  in-Chief  of  the  Army  of  the  United  States,  may,  in  his 
discretion,  order  a  general  court-martial,  but  this  power  cannot  be  exer- 
cised by  any  other  officer."  (See  American  State  Papers,  Military 
Affairs,  vol.  4,  p.  854.) 

The  following  are  some  of  the  more  prominent  cases  in  which  general 
oourts-martial  have  been  ordered  by  the  President  through  the  Secretary 
of  War,  and  which  are  here  cited  as  illustrative  of  the  practice  of  the 
Government : 

1.  The  case  of  General  Hull,  who  was  tried  at  Albany,  N.  Y.,  by  a  gen- 
eral court-martial  convened  pursuant  to  General  Order,  dated  Adjutant 
and  Inspector  GeneraVs  Office,  Washington,  November  17, 1813,  issued  by 
order  of  the  Secretary  of  War. 

2.  The  case  of  Major-General  Wilkinson,  who  was  tried  at  Utica,  N.  Y., 
by  a  general  court-martial  convened  pursuant  to  General  Order,  dated  at 
the  same  office,  Washington,  November  18,  1814,  issued  by  order  of  the 
Secretary  of  War. 

3.  The  case  of  Mf^or-General  Gaines,  who  was  tried  in  the  city  of  New 
York  by  a  general  court-martial  convened  pursuant  to  General  Order, 
dated  at  the  same  office,  Washington,  May  22, 1816,  issued  by  or^er  of  the 
Secretary  of  War. 

It  is  to  be  observeil  that  the  courts-martial  in  the  three  cas^  just  men- 
tioned were  ordered  long  before  the  act  of  May  29,  1830,  (which  provided 
for  the  appointment  of  such  courts  by  the  President  in  certain  oases 
only,)  and  at  a  period  when  no  staiuiory  provision  existed  conferring 
upon  him  power  to  appoint  them  in  any  case.  In  all  the  cases  which 
follow,  the  conrts-mai'tial  were  ordered  after  the  passage  of  that  act ;  but 
these  cases  not  being  such  as  that  act  provided  for,  the  co  urts-martial  so 
ordered  must  be  regarded  as  not  appointed  by  virtue  of  any  authority 
conferred  thereby. 

4.  'Phe  case  of  M^j.  George  B.  Crittenden,  who  was  tried  by  a  general 
court-martial  convened  at  Oregon  City,  Oregon,  pursuant  to  General 
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Orders  No.  5,  dated  War  Department,  February  22,  1850,  issued  by  order 
of  the  Secretary  of  War. 

5.  The  case  of  Brt.  Brig.  Gen.  George  Talcott,  Colonel  of  Ordnance,  who 
was  tried  by  a  general  court-martiad  convened  in  the  city  of  Washing- 
ton, D.  C,  pursuant  to  General  Orders  No.  29,  dated  War  Department, 
June  10,  1851,  issued  by  direct  order  of  the  President. 

6.  The  case  of  First  Lieut.  Bex^jamin  McNeill,  Third  Artillery,  who  was 
tried  by  a  general  court-martial  convened  at  Fort  Adams,  R.  I.,  pursuant 
to  General  Orders  No.  54,  dated  War  Department,  November  3,  1851, 
issued  by  order  of  the  Secretary  of  War. 

7.  The  case  of  Bvt.  Lieut.  CoL  William  R.  Montgomery,  migor  Second 
Infantry,  who  was  tried  by  a  general  court-martial  convened  at  Fort 
Leavenworth  pursuant  to  Special  Orders  No.  134,  dated  War  Department, 
July  26,  1855,  issued  by  order  of  the  Secretary  of  War. 

8.  The  case  of  Bvt.  MaJ.  Gen.  David  £.  Twiggs,  who  was  tried  by  a 
general  court-martial  convened  at  Newport  Barracks,  Ky.,  pursuant  to 
Special  Orders  No.  42,  dated  War  Department,  March  19,  1858,  issued  by 
order  of  the  Secretary  of  War. 

9.  The  case  of  Maj.  Osborne  Cross,  Quartermaster's  Department,  who 
was  tried  by  a  general  court-martial  convened  in  the  city  of  New  York 
pursuant  to  Special  Orders  No.  126,  dated  War  Department,  July  11, 1859, 
issued  by  order  of  the  Secretary  of  War. 

10.  The  case  of  Brig.  Gen.  George  H.  Gordon,  United  States  Volunteers, 
who  was  tried  by  a  general  court-martial  convened  at  Hilton  Head,  S.  C, 
pursuant  to  Special  Orders  No.  88,  dated  War  Department,  February  23, 
1864,  issued  by  order  of  the  Secretary  of  War. 

11.  The  case  of  Surgeon-General  Hammond,  who  was  tried  by  a  gen- 
eral court-martial  convened  at  Washiugton,  D.  C,  pursuant  to  Special 
Orders  No.  24,  dated  War  Department,  January  16,  1864,  issued  by  order 
of  the  Secretary  of  War. 

12.  The  case  of  Brig.  Gen.  E.  A..  Paine,  who  was  tried  by  a  general 
court-martial  convened  at  Cairo,  III.,  pursuant  to  Special  Orders  No.  51, 
dated  War  Department,  February  1,  18(55,  issued  by  order  of  the  Secre- 
tary of  War. 

It  is  deemed  unnecessary  to  cite  more  recent  casen  of  this  sort,  of  which 
a  number  might  be  mentioned.  But  there  is  one  (and  it  is  the  only  one 
of  which^the  writer  is  aware)  in  which  the  question  was  raised  in  behalf 
of  the  accused,  and  considered  on  review  of  the  proceedings,  viz, 
whether  the  court,  which  was  appointed  by  order  of  the  Secretary  of 
War,  was  thereby  legally  constituted.  The  case  referred  to  is  that  of 
Maj.  B.  P.  Runkle,  who  was  tried  by  a  general  court-martial  in  1872,  to 
the  proceedings  in  which  the  foregoing  opinion  of  the  Attorney-General 
relates.  Upon  that  question  Judge-Advocate-General  Holt,  in  an  official 
report  on  the  proceedings  made  to  the  Secretary  of  War  under  date  of 
December  31, 1872,  in  which  the  point  is  elaborately  and  ably  discussed} 
gave  an  affirmative  opinion. 

The  authority  of  the  President  to  appoint  general  courts-martial,  in  cases 
wherein  he  is  not  expressly  authorize!  so  to  do  by  UouT^ress,  may  there- 
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fore  be  regarded  as  well  established.  It  rests  directly  upon  the  provision 
of  the  Constitntion  which  makes  him  Commander-in-Chief,  as  interpreted 
by  the  law  and  usage  of  the  military  service  existing  when  that  instru- 
ment was  framed;  it  is  sustained  by  the  doctrine  laid  down  in  American 
works  of  authority  on  courts-martial^  the  views  expressed  by  one  of  the 
alanding  committees  of  the  Houde  (that  on  Military  Affairs)  whose  espe- 
cial business  it  is  to  make  itself  convernant  with  subjects  of  this  char- 
acter, and  an  official  opinion  of  the  late  distinguished  head  of  the  Bureau 
of  Military  Justice,  Judge  Holt;  and,  moreover,  it  is  confirmed  by  long- 
continued  practice,  extending  back  nearly  to  the  beginning  of  the 
Oovemment. 


CHECKS  OF  DISBURSING  OFFICERS. 

It  is  competent  to  the  Secretary  of  the  Treasury,  under  section  36S0  Rev. 
Stat.,  as  amended  by  the  act  of  Febniary  27,  1877,  chap.  69,  to  permit 
disbursing  officers  t<o  draw,  and  the  assistant  treasurers  and  public  de- 
positaries to  pay,  checks  made  payable  to  themselves  or  bearer  or  order, 
for  such  sums  as  may  be  necessary  to  make  payments  of  small  amounts, 
to  make  payments  at  a  distance  from  a  depositary,  or  to  make  payments 
of  fixed  salaries  due  at  a  certain  period  (as  authorized  by  Treasury  reg- 
ulations of  August  24, 1876),  provided  such  checks  bear  indorsed  thereon 
the  names  of  the  persons  to  whom  the  suras  are  to  be  paid,  or  the  claim 
upon  which  they  are  to  be  paid,  or  are  accompanied  by  a  list  or  sched- 
ule, made  a  part  of  the  check,  containing  the  same  information. 

Department  of  Justice, 

June  8,  1877. 

Sir  :  In  answer  to  your  letter  of  the  5th  instant,  inquir- 
ing whether,  under  section  3620  of  the  Revised  Statutes  as 
amended  by  the  act  of  February  27,  1877,  which  directs  that 
after  the  word  "  law,"  in  the  fifth  line  thereof,  the  words  "  and 
draw  for  the  same  only  in  favor  of  the  persons  to  whom  pay- 
ment is  made"  are  to  be  inserted,  any  disbursing  officer  can 
draw  his  check  in  favor  of  himself  or  bearer  in  such  amount 
as  may  be  necessary  to  make  payments  of  small  sums,  to  make 
payments  at  a  distance  from  a  depositary,  or  to  make  pay- 
ments of  fixed  salaries  due  at  a  certain  period,  as  now  author- 
ized by  the  Department  regulations  of  August  24, 1876,  a  copy 
of  which  you  inclose,  I  have  the  honor  to  say : 

The  amendment  to  section  3620  is  from  the  first  section  of 
the  act  of  March  3,  1857,  with  this  difference,  that  it  does  not 
contain  the  exception  there  found  to  the  regulation  that 
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checks  must  be  drawn  only  in  favor  of  the  persons  to  whom 
payment  is  made,  viz,  of  payments  in  sums  under  $20,  in 
which  cases  the  discoursing  agent  was  permitted  to  draw  in  his 
own  name,  stating  that  it  was  to  pay  small  claims. 

As  this  amendment,  except  with  the  omission  referred  to, 
is  a  re-enactment  of  the  first  section  of  the  act  of  March  3, 
1857,  and  as  such  provision  was  not  in  force  at  the  time  of. 
the  Department  regulations  of  August  24, 1876,  it  is  proper 
to  consider  what  were  the  regulations  adopted  under  said 
act.  By  referring  to  these  (Treasury  regulations  of  May  27, 
1857),  it  will  be  found  that  agents  were  not  only  authorized 
to  draw  checks  payable  to  themselves  or  bearer  for  such 
amounts  fui  might  be  necessary  to  pay  sums  under  $20,  which 
was  expressly  permitted  by  that  statute,  but  also  to  draw 
such  checks  when  it  was  their  duty  to  pay  salaries  or  com- 
pensation to  persons  employed  in  the  public  service,  whose 
compensation  was  fixed  and  payable  at  certain  periods,  for 
sufiicieut  amounts  to  pay  such  salaries  or  compensation,  plac- 
ing with  the  public  depositary  on  whom  such  check  was 
drawn  a  list  or  schedule  officially  signed  by  themselves,  con- 
taining the  names  and  sums  payable  to  each  i)erson  from  the 
proceeds  of  such  checks,  and  showing  the  amount  thereof, 
and  also  to  draw  such  checks  when  payments  were  to  be 
made  at  a  distance  from  a  public  depositary  for  such  amounts 
as  might  be  required  to  make  such  payments,  provided  that 
before  the  presentation  of  such  check  he  should  cause  the 
depositary  on  whom  it  was  drawn  to  be  furnished  with  a  list 
or  schedule,  officially  signed,  stating  in  detail  the  salaries, 
wages,  and  claims  to  be  paid  by  the  proceeds  of  such  check, 
the  names  of  the  persons  to  whom  payable,  and  the  amount 
thereof. 

The  construction  adopted  by  these  regulations  undoubtedly 
proceeds  upon  a  ground  similar  to  that  which  was  suggested 
in  the  opinion  I  had  the  honor  to  render  you  on  the  4th  instant, 
namely,  that  the  immediate  object  of  the  provision  of  law  was 
that  the  books  or  vouchers  of  the  assistant  treasurer  of  the 
United  States,  public  depositary,  or  other  institution  with 
whom  a  disbursing  officer  might  be  authorized  by  the  Secre- 
tary of  the  Treasury  to  deposit  public  moneys,  should  show 
upon  whose  account  and  upon  what  claims  or  demands  such 
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moneys  were  paid  by  the  check  of  the  disbursing  officer,  that 
these  checks  would  thus,  when  co[ni)ared  with  the  vouchers 
of  the  disbursing  officer,  tend  to  show  in  what  mode  the  pub- 
lic moneys  had  been  disposed  of  by  him,  and  would  afford 
the  means  of  testing  the  accuracy  of  his  accounts,  and  that, 
if  the  evidence  of  the  claim  upon  which  the  public  money  was 
paid  was  afforded  by  the  check,  all  that  was  require<l  by  law 
had  been  complied  with. 

When,  therefore,  with  the  knowledge  that  such  construc- 
tion had  been  given  to  the  lirst  section  of  the  act  of  Mansh  3, 
1857,  Congress  has  re-enacted  it,  it  must  be  considered  that 
such  construction  has  been  deemed  to  be  a  reasonable  one, 
and  such  as  meets  the  intention  of  the  legislative  iK)wer,  as 
manifested  in  the  section  referred  to.  Although  the  exception 
in  regard  to  checks  of  a  smaller  amount  than  (20  is  not 
re-enacted,  yet  if  the  same  precautions  be  used  when  such 
check  is  drawn  to  show  immediately  uiK)n  it,  or  by  a  list  or 
schedule  filed  with  it  and  thus  made  a  part  of  ic,  the  names 
of  the  hidividuals  to  whom  the  sum  for  which  it  is  drawn  is 
to  be  paid,  the  object  of  such  a  voucher  is  attained. 

In  direct  answer  to  your  inquiry,  therefore,  I  am  of  opinion 
that  it  is  competent  for  the  Secretary  of  the  Treasury  to  per- 
mit disbursing  officers  to  draw,  and  the  iissitiitaat  treasurers 
and  public  depositaries  to  pay,  checks  ma<le  payable  to  them- 
selves or  bearer  or  order,  for  such  amounts  as  may  be  neces- 
sary to  make  payments  of  small  amounts,  to  make  payments 
at  a  distance  from  a  depositary,  or  to  make  payments  of  fixed 
salaries  due  at  a  certain  period,  as  now  authorized  by  Depart- 
ment regulations  of  August  24,  1876,  pn)vided,  always,  that 
such  checks  bear  indorsed  upon  them  the  names  of  the  per- 
sons to  whom  the  amounts  drawn  are  to  be  paid,  or  the  claim 
upon  which  they  are  to  be  paid,  or  are  accompanied  by  a  list 
or  schedule,  made  a  part  of  the  check,  containing  the  same, 
information. 

Very  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury.  ^ 

20  p 
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ACCEPTANCE  OF  CIVIL  OFFICE  BY  A  RETIRED  OFFICER. 

A  retired  officer  of  the  Army  does  not  vacate  his  coraniissioD  hy  accepting 
a  civil  office,  unless  it  be  an  office  in  the  diplomalic  or  consnlftr  service, 
in  which  latter  case  he  is  to  be  regarded  as  having  resigned  his  place 
iu  the  Army.  From  the  general  law  applicable  to  such  case,  (contained 
in  section  1223  Rev.  Stat.,)  a  certain  class  of  retired  officers  described 
in  the  act  of  March  3, 1875,  chap.  178,  are  excepted. 

He  is  not  precluded  from  holding  a  civil  office  that  does  not  belong  to  the 
diplomatic  or  consular  service. 

When  be  performs  the  duties  of  a  civil  office  which  he  may  lawfully  hold, 
under  and  by  virtue  of  an  appointment  to  such  office,  he  is  entitled  to 
draw  his  pay  as  a  retired  officer  and  also  the  salary  provided  for  the 
civil  office  during  the  period  of  his  incumbency  of  the  latter  office. 

Department  of  Justice, 

June  11,  1877. 

Sir  :  In  answer  to  your  communication  of  the  4th  instant, 
making  certain  inquiries  as  to  retired  officers  and  their  rela- 
tion to  civil  offices  under  the  United  States  Government  and 
the  salaries  thereof,  I  have  the  honor  to  say : 

A  i^tired  officer  does  not,  in  m.\  ojnnion,  vacate  his  com- 
mission in  the  Army  by  accei)ting  a  ci%il  office  under  the 
Government,  unless  that  office  is  by  appointment  in  the  diplo- 
matic or  consular  service  of  the  Government;  in  which  case 
he  is  to  be  considered  as  having  resigned  his  place  in  the 
Army.  Section  1222  of  the  Revised  Statutes  is  to  be  applied 
to  officers  upon  the  active  list  of  the  Army,  who  thereby  are  . 
forbidden  to  hold  any  civil  office,  whether  by  election  or 
appointment,  and  are  declared  to  cease  to  be  officers  df  the 
Army,  and  to  va<5ate  their  commissions,  by  acceptance  of 
such  offices.  Section  1223  apj)lies  to  all  officers,  whether  upon 
the  active  or  retired  list  of  the  Army,  and  must  be  deemed 
to  enact  that  any  officer  upon  either  list,  accepting  an  appoint- 
ment in  the  diplomatic  or  cousular  service,  is  to  be  treated 
a^  having  resigned  his  place  in  the  Army.  To  this  section 
there  is  an  excei)tion  made  by  the  act  of  March  3, 1875,  which 
provides  that  a  certain  class  of  officers  therein  described, 
who  ure^  "borne  upon  the  retired  list,  shall  be  continued 
thereon  notwithstandiug  the  provisions  of  section  2,  chapter 
38,  act  of  March  30,  1868,^'  which  is  embodied  in  section  1223 


TO  THE   SECRETARY   OP  WAR.  807 

— — — — — -— —  ■  —   '  "  '  '■      "  .    ,  I   J.  .    .    .    f 

Ae«ept«Be«  •f  Civil  Office  hj  «  Berirei  Officer. 

of  the  Revised  Statutes.  Of  course  the  officers  therein  de- 
soribedy  even  if  aecepting  an  appointment  in  the  consnlar  or 
diplomatic  service,  would  not  vacate  their  commissions. 

Toot  second  inquiry  is  whether  a  retired  officer  may  hold 
a  oivil  office  under  the  United  States  Oovemment. 

The  provisions  of  the  statutes  in  regard  to  retired  officers 
direct  that  they  may  be  assigned  to  duty  at  the  Soldiers' 
Home  under  certain  circumstances,  and  that  they  shall  not 
he  assignable  to  any  other  duty.  (Bev.  Stat.,  sec.  1250.)  And, 
further,  that  they  may  on  their  own  application  be  detailed 
ito  serve  as  professors  in  any  college.  (Sec.  1260.)  It  would 
ttot,  in  my  opinion,  be  a  legitimate  construction  of  these  two 
«ieetiott8  to  say  that  they  prohibit  an  officer  from  accepting 
or  being  i^pointed  to  a  purely  civil  office  under  the  United 
States  Government.  In  the  absence  of  any  provision  of  law 
forbidding  such  officers  to  hold  civil  offices,  especially  when 
these  sections  are  taken  in  conneotaon  with  the  law  that 
officers  upon  the  active  list  are  (by  section  1222  of  the  Revised 
Statutes)  held  to  have  vacated  their  commissions  by  the 
acceptance  of  any  civil  office,  and  that  all  officers  who  accept 
or  hold  appointments  in  the  diplomatic  or  consular  service 
are  (by  section  1223)  considered  as  having  resigned  their 
places  in  the  Army,  with  the  exception  above  alluded  to,  it 
must  be  considered  that  a  retired  officer  is  not  precluded 
from  holding  a  civil  office  under  the  United  States  Govern- 
ment, unless  in  the  consnlar  or  diplomatic  service. 

The  third  question  proposed  by  you  is,  whether  a  retired 
officer  is  entitled  to  draw  his  pay  as  such  and  also  the  salary 
of  any  civil  office  he  may  hold  under  the  United  States  Gov- 
ernment. 

Sections  17(i3, 1764,  and  1765  of  the  Eevised  Statutes  for- 
bid  any  person  who  holds  an  office,  the  salary  or  annual  com- 
pensation of  which  amounts  to  the  sum  of  $2,500,  to  receive 
compensation  for  discharging  the  duties  of  any  other  office, 
unless  expressly  authorized  by  law;  they  also  direct  that  no 
i^lowance  or  compensation  shall  be  allowed  to  any  officer  or 
clerk  by  reason  of  the  discharge  of  duties  which  belong  to 
any  other  officer  or  clerk  in  the  same  or  any  other  Depart- 
ment, and  that  no  officer  in  any  branch  of  the  public  service, 
or  any  other  person  whose  salary,  pay,  or  emoluments  are 
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fixed  by  law  or  regulations,  shall  receive  any  additioiial  iMty, 
extra  allowance,  or  compensation,  in  aay  f<Nnn  wkatever,  for 
the  disbarsetnent  of  public  money,  or  for  any  other  service  or 
duty  whatever,  unless  the  same  is  authorised  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation. 

The  construction  which  has  been  given  to  these  statutes 
(especially  in  the  case  of  Converse  vs.  Tks  United  States^  21 
How.,  463)  is  that  the  intent  and  effect  of  them  is  to  forbid 
officers  holding  one  office  to  receive  compensation  for  the 
discharge  of  duties  belonging  to  another,  or  additional  pay, 
extra*  allowance,  or  compensation  for  such  other  services  or 
duties  where  they  hold  the  commission  of  but  a  single  office, 
and,  by  virtue  of  that  office,  or  in  addition  to  the  duties  of 
that  office,  have  assigned  to  them  the  duties  of  another  office. 
According  to  that  decision,  however,  if  an  officer  holds  two 
distinct  commissions,  a^nd  thus  two  distinct  offices,  he  may 
receive  the  salary  for  each.  The  evil  intended  to  be  guarded 
against  by  these  statules  was  not  so  much  plurality  of  offi- 
ces as  it  was  additional  pay  or  <*x>mpensation  to  an  officer 
holding  but  one  office  for  performing  additional  duties,  or  the 
duties  properly  belonging  to  another.  If  he  actually  holds 
two  commissions,  and  does  the  duties  of  two  distinct  offices, 
he  may  receive  the  salary  which  has  been  appropriated  to 
each  office.  Sections  176^,  1764,  and  1765,  above  referred  to, 
are  condensations  firom  statutes  which  were  in  existence  at 
the  time  that  this  decision  was  made,  and  in  conformity  with 
it  I  deem  it  my  duty,  in  answer  to  your  inquiry,  to  say  that 
a  retired  officer  may  draw  his  pay  as  such,  and  may  also  draw 
the  salary  of  any  civil  office  which  he  may  hold  under  the 
Government,  assuming  always  that  the  duties  of  the  civil 
office  are  ])erformed  under  and  by  virtue  of  a  commission 
appointing  him  to  that  office,  which  he  holds  in  addition  to  his 
rank  as  a  retired  officer. 

Very  respectfully,  your  obedient  servant, 

CHA8.  DBVENS.  . 

Hon.  Geoboe  W.  McObary, 

Secretary  of  War. 
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Under  the  act  of  June  30, 1876,  chap.  159,  mileage  is  allowable  to  offioeis  of 
the  Navy  only  when  traveling  on  public  business  within  the  United 
States.  For  travel  without  the  United  States  their  actual  expenses 
alone  can  be  allowed. 

JBMf  accordingly,  that  where  a  naval  officer  was  ordered  home  from  Hong- 
Kong,  and  furnished  with  a  through  ticket,  (such  ticket  being  assumed 
to  have  covered  his  actual  expenses, )  he  is  not  entitled  to  the  difference 
between  the  cost  of  that  ticket  and  the  mileage  established  by  that  act. 

Depabthbnt  OF  Justice, 

Jwie  13, 1877. 

Sib  :  Referring  to  your  commanication  of  the  7th  instant, 
I  have  the  honor  to  say  that,  as  an  answer  to  the  second 
inquiry  contained  therein  involves  an  answer  to  the  first,  I 
will  proceed  to  consider  and  answer  the  former. 

It  is,  in  substance,  as  follows :  Whether  the  mileage  estab- 
Bshed  by  the  act  of  June  30,  1876,  (Session  Laws  of  1875-76, 
p.  65,)  is  to  be  allowed  and  paid  to  naval  officers  alike  when 
traveling  under  orders  within  or  without  the  United  States 
in  lieu  of  actual  expenses,  or  is  to  be  restricted  to  cases  of 
traveling  within  the  United  States. 

In  order  to  answer  this  inquiry  it  will  be  necessary  to  con- 
sider the  legislation  previous  to  the  act  in  question.  By  the 
act  of  March  3, 1835,  it  was  declared  that  the  yearly  allow- 
ance provided  in  that  act  for  naval  officers  should  be  ^^all  the 
pay,  compensation,  and  allowance  that  shall  be  received 
under  any  circumstances  whatever  by  any  such  officer  or  per- 
son, except  for  traveling  expenses  when  under  orders,  for 
which  ten  cents  per  mile  shall  be  allowed.'^  By  the  con- 
struction given  to  this  act  by  the  Navy  Department,  the 
mileage  therein  provided  for  was  considered  to  be  payable 
only  when  the  officer  traveled  within  the  United  States.  The 
reasons  for  this  construction  may  perhaps  be  found  in  the 
legislation,  and  the  course  of  official  action  under  it,  which 
preceded  the  said  act.  Under  the  appropriation  for  the  trav- 
eling expenses  of  officers,  the  Department  had  previously 
thereto,  by  regulation,  confined  officers  traveling  abroad 
under  orders  to  their  actual  expenses,  but  had  allowed  officers 
traveling  within  the  United  States  mileage.    This  mileage 
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varied  in  rate  partly  according  to  the  character  of  the  con- 
veyance used  and  partly  aooovding  U>  the*  rank  of  the  officer. 
When,  therefore,  Congress  passed  the  law  of  March  3, 1835, 
in  regard  to  mileage,  and  continued  still  to  appropriate  as 
before  for  the  traveling  expenses  of  officers,  it  was  deemed 
that  it  was  the  intent  thereof  only  to  regulate  the  mileage  in 
the  cases  in  which  it  had  previoosiy  been  paid,  and  not  to 
legislate  in  regard  to  those  cases  in  which  only  actual  ta-av- 
eling  exi>enses  had  before  been  allowed. 

On  October  19, 1842,  an  opinion  was  rendered  by  Attorney- 
General  Legas^  to  the  efhet  that  such  construction  had 
been  so  long  adopted  by  the  Department  that  even  if  in  the 
first  instance  it  were  doubtful,  it  was  then  one  whick  should 
continue  to  be  acted  upon.  He  held  that  it  was  inipossible 
that  by  this  act  it  was  intendod  by  the  legislature  that  the 
law  in  regard  to  milei^  could  be  construed  to  allow  the  sane 
to  those  officers  traveling  by  sea — perhaps  for  the  reason 
(although  this  is  not  stated  in  the  opinion)  that  if  a  literal 
construction  were  given  to  the  law,  inasmuch  as  every  ofl&oer 
who  is  performing  a  cruise  is  traveling  by  sea,  he  would  be 
entitled  to  mileage  while  engaged  in  the  actual  performance 
of  his  duties. 

The  construction  adopted  by  the  Department,  and  thus 
sanctioned  by  Mr.  Legar(6,  continued  in  force  until  the  act  of 
June  16, 1874,  and  consequently  received  much  added  weight 
from  the  great  length  of  time  which  had  elapsed  from  the 
date  of  the  act  and  the  time  when  the  opinion  was  given.  In 
addition  to  this,  the  Kegulatious  of  the  Navy  had  expressly 
recognized  that  such  was  the  construction  to  be  given  to  the 
act;  and,  by  the  regulations  of  1870  (paragraph  1491),  while 
the  allowance  for  the  traveling  expenses  of  officers  was  fixed 
by  law  at  10  cents  per  mile  when  the  traveling  was  within 
the  limits  of  the  United  States,  for  traveling  out  of  the 
United  States  the  actual  necessary  expenses  only  were  al- 
lowed. This  constniction  must  be  deemed,  therefore,  to  have 
been  sanctioned  by  the  legislature,  it  having  been  for  so 
many  years  the  official  construction  of  the  Department  itself, 
as  shown  by  its  regulations,  with  the  approval  of  the  Attor- 
ney-General. 

This  provision  of  the  act  of  March  3,  1835,  and  other  pro- 
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viaiooA,  are  iocoiponi^tad  in  tbe  Kevised  Sttatute^,  i^eotipn 
1506.  Tki^  aectiQii  uevec  a«fe^$^^  weat  into  eftiaat  so  &r  ^ 
thi8  salyect  ia  oppqeru^,  m  by  tbe  act  Qf  Juq^  ]^,  lS7i,  it 
WM  pravictod  that  ^^only  actual  traveliag  expeas^^  shall  b^ 
allowed  to  any  p^jraon  lM>ldiag  employmeot  or  appomtmeat 
under  tbe  United  States,  and  aU  allowances  for  mileage  and 
trapi^portaUon  in  excess  of  tbe  amaunt  actually  piaid  are 
hereby  dedaced  illegal,"  This  act  took  effect  in  sueh  a  way 
as  to  operate  to  repeal  the  section  referred  to  so  far  as  this 
subject  was  concerned  before  the  same  actually  had  effect. 
(Rev.  Stat.,  Bee.  5601).  On  Juue  30, 1876,  Cougress  agaw 
legislated  upon  the  sul^est,  ^hicb  is  the  act  refero^^  to  in 
your  OQiQmimicatiioD,  and  then  enacted  that  so  much  of  the 
act  of  June  16, 1874,  as  provided  that  only  tmveling  expanses 
shall  be  allowed  to  any  person  hoMiag  empl^ment  or  ap- 
pointment under  the  United  States,  while  engaged  on  public 
business,  as  whs  applicable  to  the  officers  of  the  Navy  so 
engaged,  should  be  repealed*  It  adds:  '^And  the  sum  of  8 
cents  per  mile  shall  be  allowed  such  officers  while  so  engaged, 
in  lieu  of  actual  exi>ense6.'' 

The  latter  act,  like  that  of  March  3, 1835,  is  not  confined 
in  terms  to  those  officers  who  are  engaged  in  traveling  within 
the  limits  of  the  United  States,  but  adopts  substantially  the 
phraseology  of  the  earlier  act,  to  which  the  construction  here- 
tofore adverted  to  had  been  given.  It  adds  the  words  *'  in 
lieu  of  actual  expenses,"  which  are  not  found  in  the  previous 
act ;  but  as  those  words  must  be  understood  in  that  act  under 
any  construction  which  is  given  to  it,  I  do  not  deem  that  their 
addition  is  a  matter  of  any  importance. 

It  was  known,  when  the  act  of  June  30,  1876,  was  passed, 
that  the  construction  which  for  years  had  been  given  by  the 
Navy  Department  to  tbe  law  providing  that  mileage  should 
be  paid  to  officers  of  the  Navy  limited  the  allowance  of  the 
same  to  those  traveling  within  the  limits  of  the  United  States. 
When,  therefore,  Congress  re-enacted  the  law  substantially 
in  the  same  terms  and  made  no  clear  provision  that  the 
mileage  should  be  paid  to  those  officers  who  travel  by  sea 
and  out  of  the  limits  of  the  United  States,  it  must  be  deemed 
that  in  thus  re-enacting  it  has  accepted  the  construction 
theretofore  put  upon  a  similar  act  by  the  Navy  Department. 
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I  am  therefore  of  opinion  that  under  the  act  in  question 
mileage  is  to  be  allowed  and  paid  to  naval  officers  only  when 
traveling  within  the  United  States,  in  lieu  of  their  actual  ex- 
penses, and  that  when  traveling  without  the  XJnited  States 
they  are  to  receive  their  actual  expenses  alone. 

This  involves  an  answer  to  your  first  inquiry,  which  answer 
is,  that  an  officer  of  the  Navy  ordered  home  ftom  Hong-Kong, 
and  furnished  a  through  ticket,  (assuming  of  course  that  such 
ticket  covered  his  actual  expenses,)  cannot  lawfully  be  al- 
lowed and  paid  the  difference  between  the  cost  of  that  ticket 
and  the  mileage  established  by  the  act  of  June  30, 1876. 
Very  respectftiUy,  your  obedient  servant, 

CHA8.  DBVBN8. 
Hon.  K.  W.  Thompson, 

Secretary  of  the  Navy. 


ISSUE  OF  SUBSIDIARY  SHAVER  COIN. 

Under  the  third  section  of  the  joint  resolution  of  July  22^  1876,  the 
amount  of  "  fractional  currency  outstanding  "  is  to  be  determined  not 
merely  hy  the  records  of  the  Treasury  Department  which  show  how 
mnch  has  been  issued  and  redeemed,  but  also  by  ascertaining  how 
much  has  been  lost  or  destroyed  so  that  it  can  never  be  presented  for 
redemption. 

When  satisfied  as  to  the  amount  lost  or  destroyed,  the  Secretaiy  of  the 
Treasury  has  authority  to  issue  an  equal  amount  of  subsidiary  silver 
coin  to  replace  it,  subject  to  this  restriction,  viz,  that  the  aggregate 
amount  of  subsidiary  silver  coin  put  in  circulation,  together  with  the 
amount  of  fractional  currency  outstanding,  is  not  at  any  time  to  exceed 
$50,000,000. 

Department  of  Justice, 

Jum  14,  1877. 

Sir:  By  your  letter  of  the  11th  instant  I  am  informed 
that  the  amount  of  subsidiary  silver  coin,  when  added  to  the 
firactional  currency  which  has  been  issued  and  not  redeemed, 
reached  practically  to  $»50,000,000;  and  you  inquire,  in  sub- 
stance, whether  under  the  third  section  of  the  joint  resolution 
of  July  22, 1876,  you  are  authorized  to  continue  the  issue  of 
silver  coin  in  place  of  the  fractional  currency  heretofore  issued 
which  is  shown  to  have  been  lost  or  destroyed. 

I  have  the  honor  to  reply : 
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By  the  act  of  January  14, 1875,  the  Secretary  of  the  Treaeury 
was  aathcrized  to  issue  subsidiary  coin  in  redemption  of  firac- 
tional  currency  until  the  amount  of  such  fractional  currency 
outstanding  should  be  redeemed.  ^     * 

By  the  act  of  April  17, 1876,  he  was  authorized  to  issue 
such  silver  coin  in  redemption  of  an  equal  amount  of  frac- 
tional currency,  whether  the  same  was  then  in  the  Treasury 
awaiting  redemption  or  whenever  it  might  thereafter  be  pre- 
sented for  redemption. 

The  third  section  of  the  joint  resolution  of  July  22, 1876,  is 
as  follows : 

^^Seo.  3.  That,  in  addition  to  the  amount  of  subsidiary 
silver  coin  authorized  by  law  to  be  issued  in  redemption  of 
the  fractional  currency,  it  shall  be  lawfril  to  manufacture  at 
the  several  mints,  and  issue  through  the  Treasury  and  its 
several  offices,  such  coin,  to  an  amount  that,  including  the 
amount  of  subsidiary  silver  coin  and  of  fractional  currency 
outstanding,  shall  in  the  aggregate  not  exceed  at  any  time 
fifty  million  dollars." 

It  was,  in  my  opinion,  intended  by  this  section  that  the 
money  to  be  used  as  ^'  change"  should  amount  to  $50,000,000; 
and  when  the  term  ^^  outstanding"  was  used  in  reference  to 
the  coin  and  fractional  currency  theretofore  issued,  it  was 
contemplated  that  the  Secretary  should  ascertain  how  much 
of  that  which  had  before  been  issued  was  still  outstanding. 
It  was  a  publicly  known  fact  that  all  pa})er  currency  was  to 
a  considerable  extent  destroyed  by  use,  this  fact  having  been 
shown  repeatedly  in  the  cases  of  those  banks  which  have 
been  at  various  times  compelled  to  redeem  the  bills  issued  by 
them.  In  regard  to  an  issue  of  fractional  currency,  it  was 
also  quite  clear  that  from  the  number  of  pieces  in  use  such 
losses  would  be  proportionally  greater  than  in  issues  of  bills 
of  larger  amounts. 

While  it  is  i>erhaps  not  a  safe  mode  of  construing  an  act  to 
refer  to  the  debates  of  the  legislature  which  preceded,  it  is 
important  in  this  connection  to  obser\'^e  that  this  tact  in 
regard  to  the  destruction  of  paper  money  by  use  was  well 
known  and  understood,  and  was  a  subject  of  discussion  in 
Congress  in  connection  with  a  bill  for  which  the  resolution  in 
question  was  afterwards  substituted.    It  was  proposed  in  the 
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House  of  BeproeratalAvea  thaft,  in  adfUliioii  to  the  iMuouat  of 
Mbbadiary  coin  aMthodflad  by  law  to  be  wued  in  nedMM[»tuHi 
of  fraetioiial  curreooy,  it  sboitkl  be  li^wfiil  to  maaa&cture  at 
the  several  iiiiQts,  and  issue  tbdNHigb  the  Traasujry  and  ito 
several  offioes,  a  further  amount  of  twenty  milUoDA;  and  this 
bill  was  pflfised  by  tJbe  Honse.  in  the  disouiiaiou  upon  it,  it 
wa&  eontended  upon  the  one  side  that  this  would  not  more 
than  replace  the  amount  of  fraotikKial  curreiiey  which  bad 
been  worn  out  or  destroyed,  and  which  would  never  be  piaa* 
sented  for  redemption.  Upon  the  other  side,  while  it  was 
admitted  that  a  considerable  portion  of  such  fractional  our^ 
reney  had  thus  been  destroyed,  it  was  eonteoded  that  the 
amount  was  much  less  than  twenty  miUiona.  The  imports 
anoe  of  this  in  reference  to  the  question  under  eonstden^tion 
is  only  that  the  fact  that  a  large  amount  of  paper  curieiM^ 
is  necessarily  destroyed  by  use  was  one  whieli  was  fully 
considered  by  Con^n^iees  in  its  debates.  (See  Gang.  Kee.,  pp, 
3748,  3749,  and  3750.)  The  bill  passed  by  the  Honae  waa 
not  aecepted  by  the  Senate,  and  in  place  of  it  the  reeolution 
under  consid^:*ation  was  passed. 

When,  therefore,  the  fact  was  clearly  known  and  under- 
stood that  a  considerable  amount  of  fractional  currency  had 
been  destroyed,  and  Congress  uses  the  phrase  ^^outstanding'' 
instead  of  the  phrase  ^^  which  has  been  issued  and  not 
redeemed,"  or  some  similar  phrase  which  would  indicate  an 
intent  upon  its  part  that  the  amount  of  the  fifty  millions 
should  be  determined  by  the  amount  issued  and  not  by  that 
actually  in  existence,  it  must  be  held  that  by  the  term  '^out- 
standing" was  intended  that  currency  which  still  continued 
to  form  a  portion  of  the  circulating  medium,  and  for  which 
the  Treasury  might  thereafter  become  liable. 

I  am  therefore  of  opinion  that  the  amount  of  fractional 
currency  outstanding  is  to  be  determined  not  merely  by  the 
records  of  the  Department  which  show  how  much  has  been 
issued,  but  also  by  ascertaining  how  much  of  that  issue  has 
now  been  lost  or  destroyed  so  that  it  can  never  be  presented 
for  redemption. 

This,  of  course,  presents  a  question  of  fact  for  your  consid- 
eration. If  it  should  be  shown  that  as  large  an  amount  as  a 
million  dollars  in  fractional  currency  had  been  destroyed  by 
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nplaoe  it,  provided  ib$i  the  whole  amount  of  Rubeidiary  ail^ 

vev  eoia  and  of  fraotieflai  ouneiicy  in  existectfo  ia  aot  to 
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Very  pespectAiUy,  your  obedient  servant, 

CBA&.  l^EYBNGk 
Bon.  John  Shjsjeuiuln, 

Sewetary  ^f  the  Tvwiuryi. 


REVIEW  OF  DEPARTMENTAL  DECISION. 

WlMM  «B  appUoalion  w«a  vmA^  to  ttke  Stooretaiy  of  tbe  Intorior  to  review 
*  de<nmoii  of  bia  pradeoeosor,  but  it  did  not  ftppeftc  that  any  wsW' 
facts  in  the  case  were  presented,  nor  that  any  change  iu  the  law  had 
taken  place  since  the  decision  was  made :  UM  that  the  principle  of  res 
adjudlcata  applies,  and  advised  that  the  fonner  decision  be  adhere<l  to. 

Department  of  Justice, 

June  15,  1877. 

Sir:  In  answer  to  your  communication  of  the  5th  instant, 
inquiring  as  to  the  authority  of  the  Commissions  of  the  Gen- 
exal  Land  Office,  with  the  approval  of  the  Secretary  6f  the 
Interior,  to  issue  an  order  temporarily  prohibiting  tbe  recep- 
tion of  all  applications  for  homestead  entries  under  section 
2306  of  the  Kevised  Statutes,  and  whether  such  authority  can 
be  held  to  defeat  valid  claims  or  applications  during  the 
pendency  of  such  order,  I  have  the  honor  respectfully  to  say : 

There  is,  iu  my  opinion,  a  preliminary  question  which  should 
be  decided  before  disposing  of  the  questions  in  your  commu- 
nication, and,  if  you  should  concur  with  me  in  the  view  I  take 
of  it,  the  discussion  of  these  questions  will  be  unnecessary. 

The  whole  matter  to  which  your  communication  refers  had 
been  decided  by  your  predecessor,  the  Hon.  Z.  Chandler,  on 
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June  1, 1876.  No  petition  fbr  any  review  of  that  dedsion  had 
been  made  to  him.  It  does  not  appear  that  there  are  any 
new  facts  in  the  case,  nor  that  any  change  has  been  made  in 
the  law.  Under  these  circamstanoes,  an  application  is  now 
made  to  yon  to  review  a  decision  which  is  final  to  as  great  an 
extent  as  any  decision  of  a  Department  can  be.  It  is  a  well- 
settled  role  of  administrative  action  that  matters  once  ftally 
discnssed  and  finally  decided  by  a  Department  are  not  to  be 
reopened,  but  the  parties  left  to  such  ot^er  remedies,  if  any,  as 
they  may  hawre,  unless  application  fbr  review  be  made  upon 
new  facts,  a  new  state  of  the  law,  or  some  extraordinary  cir- 
cumstances, such  as  do  not  appear  in  the  present  case.  Such 
has  been  the  opinion  expressed  on  many  occasions  by  my 
predecessors,  and  in  a  communication  made  to  you  by  myself 
of  the  date  of  March  20, 1877,  in  regard  to  the  ^<  Las  Animas 
grant,"  I  had  the  honor  to  call  your  attention  to  this  rule  and 
the  authorities  which  indicated  that  it  had  received  substan- 
tially continuous  approval.  It  is  desirable  upon  aU  accounts 
that  there  should  be  an  end  of  controversies,  and  that  claims 
once  fully  heard  and  distinctly  decided  should  not  be  reopened 
where  the  circumstances  have  in  no  manner  changed.  Unless 
such  is  the  case,  as  each  successive  incumbent  of  one  of  the 
great  administrative  offices  assumes  his  position  he  may  be 
compelled  to  review  all  the  decisions  of  his  predecessors  which 
have  been  against  ax)plicauts  and  claimants. 

I  therefore  respectfully  recommend  that  the  decision  made 
by  your  predecessor  be  adhered  to. 

Should  you,  on  reflection,  determine  to  review  such  decision, 
it  will*  give  me  pleasure  to  express  my  opinion  upon  the  ques- 
tions stated  in  your  communication. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DBVBNS. 

Hon.  Carl  Schurz, 

Secretary  of  t)ie  Interior. 


PAY  OF  RETIRED  NAVAL  OFFICERS. 

In  September,  ll:J71,  R.,  a  paymaster  iu  the  Navy,  was  retired  on  fnrloagk 
pay  under  section  23  of  the  act  of  August  3, 1861,  chap.  42,  and  was  there- 
upon allowed,  under  section  5  of  the  act  of  July  15, 1870,  chap.  295,  one- 
half  of  the  highest  pay  of  his  grade.     In  May,  1«76,  he  was  transferred 
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(under  aeetion  1604  Rev.  Stot.)  from  the  fdrlough  to  the  retired  pay 
list.  By  section  1593  Rev.  Stat,  ofl^oers  retired  on  furloagh  pay  are  enti- 
tled to  only  one-half  of  leave-of- absence  pay,  and  by  section  1588  Rev. 
Stat,  general  provision  is  made  fixing  the  pay  of  retired  officers  who 
do  not  fall  under  special  provisions  in  that  and  other  sections.  Held 
that,  after  the  Revised  Statutes  took  effect,  R.  was  entitled  to  receive 
only  the  pay  provided  by  section  1503,  and  remained  so  entitled  until 
the  date  of  his  txansfer,  when  he  became  entitled  to  receive  the  pay 
provided  by  section  1588. 

Sections  1588, 1590,  and  1593  Rev.  Stat.,  which  contain  provisions  both 
of  a  general  and  special  character  prescribing  the  compensation  of 
retired  naval  officers,  and  embrace  within  their  scope  all  suoh  officers, 
whether  of  the  line  or  staft',  sujierseded  all  provisions  in  force  at  the 
adoption  of  the  Revised  Statutes  by  which  that  compensation  was  pre- 
vionsly  regulated,  and  those  sections  thereafter  furnished  the  only  law 
upon  the  subject. 

In  the  absence  of  constitutional  restriction,  the  future  oompensation  of  a 
public  oiticer  may  be  altered  at  pleasure  by  the  legislature  during  his 
inonmbency,  without  violating  any  legal  right  vested  in  him  by  virtue 
of  his  appointment. 

Accordingly,  the  retirement  of  R.,  and  allowance,  to  him  of  compen- 
sation under  the  act  of  July  15,  1870,  prior  to  the  adoption  of  the 
Revised  Statutes,  did  not  give  rise  to  a  right  in  his  favor,  **  accruing 
or  accrued,"  which  is  protected  by  .the  saving  provision  of  section  5597 
Rev.  Stat. 

Depabthent  op  Justice, 

June  18, 1877. 

Sir  :  By  a  letter  of  your  predecessor  in  office  dated  the  8th 
of  Febraary  last,  which  was  not  received  at  this  Department 
iintil  the  6th  of  March  following,  the  questions  hereinafter 
stated  were,  at  the  suggestion  of  the  Second  Comptroller, 
submitted  to  the  Attomey-CHeneral  for  an  opinion  thereon. 
Finding  this  call  for  an  opinion  unanswered  by  the  Attor- 
ney-Oeneral  during  whose  incumbency  it  was  received,  I 
have  considered  the  questions  myself,  and  now  have  the 
honor  to  communicate  to  you  the  conclusions  reached. 

It  appears  that  on  the  8th  of  September,  1871,  B.  B.  Rod- 
ney, a  paymaster  in  the  Navy,  was  retired  on  £u*lough  pay 
under  section  23  of  the  act  of  August  3, 1861.  He  was  there- 
upon allowed,  however,  under  section  5  of  the  act  of  July  15, 
1870,  not  furlough  pay,  but  one-half  of  the  highest  pay  of  his 
grade.  On  the  19th  of  May,  1876,  he  was  transferred  by  the 
President  fh>m  the  furlough  to  the  retired  pay  list,  (under,  it 
is  presumed,  section  1594  of  the  Revised  Statutes.)    The 
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questions  to  whidi  reference  is  above  made,  and  whioh  are 
presented  in  connection  with  these  facts,  are — 

1.  '^After  the  enactment  of  the  Revised  Statutes,  is  Rodney 
to  be  paid  under  the  provisions  of  the  act  of  1S70  or  under 
section  1588  of  the  revision ;  that  is,  if  the  act  of  1870  is 
repealed  by  the  revision,  is  the  prior  retirement  of  the  ofltoer 
and  the  fixing  of  his  pay  under  the  act  of  1870  such  an  act 
done  or  right  accrued  as  to  be  saved  by  the  repeal  provisions 
of  the  Revised  Statutes  t 

2.  ^^  If  the  Revised  Statutes  apply  to  the  case  of  Rodney, 
who  was  retired  on  ftirlougfa  before  the  passage  of  the  Revised 
Statutes,  would  he  be  entitled  only  to  furlough  pay,  as  estab- 
lished by  section  1593  of  the  revision,  from  the  date  when 
the  revision  took  effect  to  the  date  when  he  was  transferred 
by  the  President  as  above  stated"? 

The  act  of  August  3, 1861,  section  23,  under  which  Rod- 
ney was  retired  on  furlough,  gave  to  officers  of  the  Navy  so 
retired  a  compensation  equivalent  to  one-half  of  leave-of- 
absence  pay.  Section  22  of  the  same  act  fixed  the  compen- 
sation of  the  other  retired  naval  officers. 

By  the  twentieth  section  of  the  act  of  July  16, 1862,  a  new 
provision  was  made  respecting  the  pay  of  the  line  officers  of 
the  Navy  on  the  retired  list,  which  was  construed  to  super- 
sede the  provision  of  the  act  of  August  3, 1861,  relative  to  the 
pay  of  these  officers,  and,  in  e£fect,  to  do  away  with  furlough  pay 
so  £uras  they  wereconcemed ;  and  by  the  seventh  section  of  th^ 
act  of  April  21, 1864,  it  was  provided  that  the  retired  pay  of 
thft  staft*  offioers  in  the  Navy  should  be  the  same  as  that  of 
the  rotired  officers  of  the  line  with  whom  they  have  relative 
rank.  Thereupon  the  sti^  as  well  as  the  line  officers  on  the 
retired  list  of  the  Navy,  wL  ether  they  had  been  retired  on 
furlough  or  otherwise,  were  alk)wed  compensation  under  the 
act  of  July  16,  1862. 

But  by  the  fifth  section  of  the  act  of  July  15, 1870,  another 
change  was  made  in  the  law  relating  to  the  oom))ensatiou 
of  these  officers.  That  section  provided  that  from  and  alter 
the  30th  of  June,  1870,  "the  pay  of  all  i^oers  of  the  Navy 
now  on  or  hereafter  placed  on  the  retired  list  i^all,  when 
not  on  active  duty,  be  equal  to  one-half  of  the  highest  pay 
prescribed  by  this  act  for  officers  on  the  active  list  whose 
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grade  eorresponds  to  the  grade  fa^d  by  s»ch  retired  offieers 
respectively  at  the  tinie  of  saeh  retiPMient,"  &e.  And  the 
law  was  still  Airther  modifted  by  l^e  first  section  of  the  act 
of  March  3^  1873,  which  prorided  *^  that  those  officers  on  the 
retired  list,  and  those  hereafter  retired,  who  were  or  who 
may  be  retirsd  after  forty  years'  service,  or  on  attaining  the 
age  of  sixty -two  years,  •  •  •  or  those  who  were  or  may 
be  retired  fh>m  incapacity  resulting  from  long  and  faithfnl 
service.  Arom  wounds  or  injuries  received  in  the  line  of  duty, 
from  sickness  or  exposure  therein,  shall,  after  the  passage  of 
this  aet,  be  entitled  to  75  per  centum  of  the  present  sea-pay 
of  the  grade  or  rank  which  they  held  at  the  time  of  their 
retirement." 

Thus  stood  the  law  on  the  subject  Of  l^e  oompensation  of 
retired  naval  officers  at  the  time  of  the  adoption  of  the  Be. 
vised  Statutes. 

Section  1588  of  the  Revised  Statutes  provides :  ^<  The  pay 
of  all  officers  of  the  Navy  who  have  been  retired  after  forty- 
five  years'  service  after  reaching  the  age  of  sixteen  years,  or 
who  have  been  or  maj^  be  retii*ed  atler  forty  years'  service 
upon  their  own  application  to  the  President,  or  on  attaining 
the  age  of  sixty-two  years,  or  on  account  of  incapacity  result- 
ing from  long  and  faithful  service,  from  wounds  or  iujuries 
received  in  the  line  of  duty,  or  ftH>m  sickness  or  exposure 
therein,  shall,  when  not  on  active  duty,  be  equal  to  75  per 
centum  of  the  sea-pay  provided  by  this  chapter  for  the  grade 
or  rank  which  they  held,  respectively,  at  the  time  of  their 
retirement.  The  pay  of  all  other  officers  on  the  retired  list 
shall,  when  not  on  active  duty,  be  equal  to  onelialf  the  sea- 
pay  provided  by  this  chapter  for  the  grade  or  rank  held  by 
them  respectively  at  the  time  of  their  retirement."  Section 
1590  provides:  "Officers  who  have  been  retired  as  third 
assistant  engineers  shall  continue  to  receive  pay  at  the  rate 
of  fonr  hundred  dollars  a  year."  And  section  1593  pro%ides: 
"  Officers  placed  on  the  retired  list,  on  furlough  pay,  shall 
receive  only  one-half  of  the  pay  to  which  they  would  have 
been  entitled  if  on  leave  of  absence  on  the  active  list." 

These  sections  contain  provisions  both  of  a  general  and 
special  character,  prescribing  the  compensation  of  retired 
naval  officers,  which  together  embrace  within  their  scope  all 
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such  officers,  whether  of  the  line  or  staff.  They  must,  accord- 
ingly, be  deemed  to  ha^e  repealed,  apon  the  adoption  of  the 
Revised  Statutes,  all  the  provisions  then  in  force  by  which 
that  compensation  was  previously  regulated,  and  to  have 
constituted  thereafter  the  only  law  upon  the  subject. 

Hence,  in  determining  what  is  the  retired  pay  of  naval 
officers  on  the  retired  list  since  the  date  of  the  revision,  we 
are  governed  entirely  by  the  provisions  of  the  sections  cited. 
If  the  officer  comes  within  the  terms  of  section  1593,  the  pay 
to  which  he  is  entitled  is  the  pay  prescribed  by  that  section. 
If  he  comes  within  the  terms  of  section  1590,  he  is  entitled  to 
the  pay  thereby  fixed.  If  he  belongs  to  any  of  the  classes  of 
retired  officers  described  in  the  first  sentence  of  section  1588, 
he  is  entitled  to  the  pay  allowed  thereby.  But  if  he  is  not 
within  section  1593,  nor  within  section  1590,  nor  within  the 
first  sentence  of  section  1588,  he  is,  in  that  case,  to  be  regarded 
as  within  the  second  or  last  sentence  of  the  latter  section, 
(which  is  general,  and  intended  to  include  all  retired  officers 
not  falling  under  either  of  the  other  provisions  adverted  to,) 
and  entitled  to  the  pay  thereby  established. 

It  will  be  observed  that  section  1593  re-enacts  substantially 
the  provision  in  the  act  of  August  3, 1801,  relative  to  the  com- 
pensation of  officers  retired  on  furlough  pay.  That  provision 
had  in  practice  been  considered  as  superseded  by  the  acts  of 
July  16,  1862,  and  April  21, 1864.  After  the  date  of  these 
acts,  officers  retire«l  on  furlough  pay  under  the  act  of  August 
3,  1861,  were  therefore  no  longer  limited  to  furlough  pay, 
(t.  e ,  one-half  of  leave-of-absenee  pay,)  but  were  allowed  the 
pay  of  retired  officers  as  fixed  by  the  act  of  1862  and  later  by 
the  act  of  July  15, 1870.  Thus,  Paymaster  Rodney,  though 
retired  on  furlough  pay  under  the  act  of  1861,  was  allowed 
compensation  under  the  act  of  July  15,  1870,  (which  was  in 
force  at  the  time  of  his  retirement,)  that  is  to  say,  one-half  of 
the  highest  pay  prescribed  by  the  latter  act  for  an  officer  on 
the  active  list  of  a  corresponding  grade. 

In  connection  with  the  fact  just  stated,  the  first  of  tne 
above  questions  suggests  this  inquiry:  whether  the  retire- 
ment of  Mr.  Rodney,  and  the  fixing  his  pay  under  the  act  of 
1870,  constitute  such  an  act  done  or  right  accrued  as  to  be 
within  the  saving  provision  of  section  5597  of  the  Revised 
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Statutes,  which  declares:  <^The  repeal  of  the  several  acts 
embraced  in  said  revision  shall  not  aftect  any  act  done,  or 
any  right  accroing  or  accrued,  or  any  suit  or  proceeding  had 
or  commenced  in  any  civil  cause  before  the  said  repeal,  but 
all  rights  and  liabilities  under  said  acts  shall  continue,  and 
may  be  enforced  in  the  same  manner  as  if  said  rei>eal  had 
not  been  made,"  &c. 

An  appointment  to  a  public  office  is  not  a  contract.  Hence, 
in  the  absence  of  constitutional  restriction,  the  compensation 
of  a  public  officer  may  be  altered  at  pleasure  by  the  legisla- 
ture during  his  incumbency  without  violating  any  legal  right 
vested  in  him  by  virtue  of  his  appointment  The  right  which 
his  appointment  confers  is  nothing  more  than  a  right  to 
receive,  during  the  period  of  his  continuance  in  office,  such 
compensation  as  may  from  time  to  time  be  provided  by  law ; 
it  does  not  confer  a  right  to  have  allotoed  to  Am,  during  that 
X)eriod,  the  particular  compensation  which  was  authorized 
when  he  was  appointed.  Accordingly,  should  the  legislature 
deem  it  expedient  to  diminish  the  future  compensation  of  the 
officer,  this,  so  far  from  afiecting  or  impairing  the*  tight  of  the 
latter  derived  under  his  appointment,  would  be  entirely  con- 
sistent therewith.  When,  therefore,  by  the  enactment  of 
section  1593,  Congress  prescribed  a  rate  of  compensation  for 
officers  ^^  placed  on  the  retired  list,  on  furlough  pay,"  less  in 
amount  than  that  which  they  were  previously  allowed,  such 
legislation  cannot  be  considered  to  affect  or  operate  upon  any 
right  of  theirs,  ^^  accruing  or  accrued."  The  reduction  of  the 
pay  of  those  officers,  thus  made,  involved  no  change  in,  but 
was  in  harmony  with,  the  right  to  compensation  held  by 
them.  It  follows  that  the  previous  retirement  of  Mr.  Rod- 
ney, and  allowance  to  him  of  compensation  under  the  act  of 
1870,  did  not  give  rise  to  such  a  right  as  comes  within  the 
saving  provision  of  section  5597. 

Respecting  the  questions  submitted,  then,  my  views  are  as 
follows:  The  correct  answer  to  the  first  is,  that  upon  the 
adoption  of  the  Revised  Statutes  the  compensation  of  Mr. 
Rodney  ceased  to  be  payable  under  the  provisions  of  the  act 
of  1870,  and  became  payable  under  the  provisions  of  the 
Revised  Statutes.  The  coriect  answer  to  the  second  is,  that 
after  the  Revised  Statutes  took  effect  he  was  only  entitled  to 
21  p 
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leeeive  the  pay  provided  by  section  15^i,  and  remained  eofli- 
tied  to  receive  only  that  pay  until  the  date  of  hie  transfer  by 
the  President  to  the  ^^  retired-pay  liet,"  when  he  became  enti- 
tled to  receive  tlie  coini^ensation  provided  by  section  1588. 
I  have  the  honor  to  be,  very  respectfall}^ 

CHAS.  DEVEN8. 
Hon.  R.  W.  Thompson, 

Secretary  of  the  Navy. 


DISPOSAL  OF  OLD  MATERL\L. 

Ui>«n  exauiiuation  of  w^tioii  3618  Uev.  Stat.,  aiuetided  by  act  of  Febru- 
ary 27,  1877,  cluip.  69,  and  also  of  M'ctiou  3(572  Bev.  Stat. :  Advi9ed 
that  the  Clii«*f  <»f  the  Bureau  of  Engniviug  and  Printing  cannot  be 
antborized  by  the  Secretary  of  tho  Treasnry  to  exchange  certain  old 
presHeH  for  a  ne*^'  press  witli  the  mannfacturers,  so  that  but  a  small 
amount  ot  money  in  addirion  will  have  to  be  paid  to  them  therefor ;  yet 
that  the  Secretary  may  authoi-ize  a  Hale  of  the  old  presses  to  the  maun- 
factiirers,  the  proceeds  to  be  covere.liuto  the  Treasury,  and  at  tlie  same 
time  a  purcliase  of  the  new  presH  ran  W  ma<Ie  from  them,  paying  for 
the  same  out  of  the  appropriation  available  for  that  purpose. 

Department  of  Justice, 

Jwne  23, 1877. 

ISiB :  1  am  intbrmed  by  your  letter  of  the  2l8t  instant  tnat 
it  is  in  the  power  of  the  Chief  of  the  Bnreaa  of  Engraving  and 
Printing  to  exchange  certain  old  presses  for  a  new  press^  so 
that  bnt  a  small  amount  of  cash  in  addition  will  have  to  be 
paid  to  the  manufacturers  of  The  new  press,  and  you  inqaire 
whether,  as  the  old  presses  are  no  longer  needed  and  are 
much  worn,  and  as  in  this  way  they  will  probably  produce 
more  than  in  any  other,  you  are  justiiied  in  authorizing  him 
to  make  the  purchase  in  the  manner  thus  indicated.  . 

It  may  often  happen  that  by  the  judicious  use  of  old  mate- 
rial in  exchange  for  necessary  machinery  more  advantageooa 
contracts  may  be  made  than  in  any  other  mode ;  yet  I  am  not 
prepared  to  say  that  such  contracts  are  authorized  by  law» 
It  has  been  the  intention  of  Congress,  as  manifested  by  the 
statutes,  (excej^t  in  certain  cases  specifically  named,)  to 
require  that  the  inxiceedH  of  old  mateiial  which  is  sold 
should  be  covered  into  the  Treasury  and  thus  accounted  for. 
Although  such  exchanges  may  often  be  cx>nducted  to  advan- 
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tage,  yet  Congress  has  deemed  it  better,  as  a  rale  of  business, 
to  prescribe  that  the  officer  having  charge  of  old  material 
should  dispose  of  and  account  for  it  as  such,  and  afterwards 
make  the  purchase  of  such  new  material  as  he  required  out 
of  the  specific  appropriation  for  that  purpose. 

Section  3018  of  the  Revised  Statutes  is  as.  follows : 

'^All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind,  except  the 
proceeds  of  the  sale  or  leasing  of  marine  hospitals,  or  of  the 
sales  of  revenue  cutters,  Qr  of  the  sales  of  commissary  stores 
to  the  officers  and  enlisted  men  of  the  Army,  or  of  the  sale  of 
condemned  Navy  clothing,  or  of  sales  of  materials,  stores,  or 
supplies  to  any  exploring  or  surveying  expedition  authorized 
by  law,  shall  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts,  on  account  of  ^  proceeds  of  Govern, 
ment  property,'  and  shall  not  be  withdrawn  or  applied,  except 
in  consequence  of  subsequent  appjropriation  made  by  law.'' 

This  section  has  been  amended,  by  inserting  after  the  word 
"Army,"  in  the  fifth  line  thereof,  the  words  "  or  of  materials, 
stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army." 
(Act  of  February  27,  1877,  chap.  69.) 

The  sales  which  are  included  within  the  exceptions  in  this 
section  are  .controlled  by  other  sections,  which  regulate  the 
mode  in  which  the  sales  of  such  property  shall  be  made  and 
the  proceeds  thereof  applied. 

Section  3672  provides  that  "  a  detailed  statement  of  the> 
proceeds  of  all  sales  of  old  material,  condemned  stores,  sup- 
plies, or  other  public  property  of  any  kind  shall  be  included 
in  the  api)endix  to  the  Book  of  Estimates." 

These  sections  contemplate  that  there  will  be  sales  of  old 
material  necessarily  made  in  the  various  Departments  of  the 
Government  other  than  those  included  within  the  exceptions. 
For  the  mode  in  which  such  sales  shall  be  conducted — whether 
by  advertisement,  at  public  auction,  or  otherwise — ^no  specific 
provision  is  made.  In  these  respects  the  sales  are  left  to  the 
discretion  of  the  officer  having  charge  of  such  old  material. ' 
But  it  is  required  that  when  such  sales  are  made  the  proceeds 
shall  be  covered  into  the  Treasury  on  account  of  *'  pi-oceeds 
of  Government  property,"  and  that  a  detailed  statement  of 
them  shall  be  thereafter  made. 
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It  is  therefore  in  your  power  to  make  two  transactions, 
which  will  produce,  so  far  as  the  benefit  to  the  Oovemment 
is  concerned,  the  same  result  that  would  be  produced  by  an 
exchange.  By  one  of  them  you  can  sell  to  the  manufactnrers 
of  the  printing  press  the  old  presses  at  a  rate  which  you  shall 
determine  to  be  fair  and  just,  but  the  sum  received  from  such 
sale  will  necessarily  be  covered  into  the  Treasury  on  account 
of  *'  proceeds  of  Government  property.''  By  the  other  trans- 
action you  may  purchase  from  the  manufacturers,  paying  for 
the  same  out  of  the  appropriation  which  is  put  into  your 
hands  for  that  purpose,  the  new  press  which  is  desired  for 
use.  While  the  result,  so  far  as  the  Government  is  concerned, 
is  the  same,  it  will  not,  of  course,  have  the  same  effect  ux>on 
your  appropriation  as  would  be  produced  if  you  were  entitled 
to  pay  for  the  new  press  with  the  proceeds  of  the  old  presses; 
but  you  will  be  compelled  to  i)ay  in  full  for  such  new  press 
from  the  appropriation  in  your  hands  for  such  an  expendi- 
ture, while  the  amount  received  from  the  old  presses,  being 
covered  into  the  Treasury,  will  then  be  subject  to  the  fiiture 
ibction  of  Congress. 

Very  respectftilly,  your  obedient  servant, 

CHA8.  DEVENS. 

Hon.  John  Sherman, 

Secretary  of  tlie  Treamry, 


'ADVERTISING  TAX-LISTS  IN  THE  DISTRICT. 

SectioD  5  of  the  act  of  July  12^  1876,  chap.  660,  providiug  for  the  publica- 
tion of  lists  of  property  in  arrears  for  taxes,  does  not  authorize  the 
Commissioners  of  the  District  of  Colnmbia,  in  determining  the  "  low- 
est bidder''  for  making  such  publication,  to  have  regard  to  the  circula- 
tion of  each  newspaper  bidding.  It  is  sufficient  if  the  paper  is  a  hova 
fide  newspaper  and  there  is  nothing  as  to  the  amount  of  publicity  which 
the  notice  may  receive  that  will  defeat  the  purpose  of  the  legislature 
in  rei]uiring  the  advei  tisement. 

Department  of  Justice, 

June  27,  1877. 
Gentlemen  :  Yours  of  the  25th  instaut,  addressed  to  the 
President,  has  been  referred  for  consideration  to  the  under- 
signed, and  herewith  I  submit  a  rei>ly : 
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The  question  propouucled  is  whether  the  tax-law  for  this 
District,  approved  July  12, 1876,  in  providing  (section  5)  for 
the  publication^  preliminary  to  sale,  &c.,  of  certain  lists  of 
property  upon  which  taxes  are  in  arrears  in  some  newspaper 
published  in  said  District,  ^'^  being  the  lowest  bidder  for  the 
icorkj^  allows  that  in  determining  the  lowest  bidder  regard 
may  be  had  to  the  respective  circulation  of  each  newspaper 
bidding. 

In  this  connection  you  state  that  the  respective  circulation 
of  the  newspapers  in  this  District  varies  *<  from  two  or  three 
thousand  to  fifteen  or  sixteen  thousand.'^ 

It  is  evident  that,  rates  being  the  same,  one  who  advertises 
in  a  newspaper  with  a  larger  circulation  gets  more  for  his 
monov  than  he  who  advertises  in  one  with  less. 

It  is  also  evident  that  a  newspaper  offering  to  publish  a 
notice  at  a  certain  price  will  make  a  smaller  rate  of  profit  than 
another  newspaper  which,  with  much  less  circulation,  offers 
the  same  terms ;  at  all  events,  where  the  advertisements  are 
exceptionally  long. 

So,  if  the  newspaper  with  the  smaller  circulation  proposes 
lates  somewhat  less  than  the  other,  the  difference  of  circula- 
tion may  be  such  as  still  to  leave  it  true  that  the  advertiser 
has  gotten  a  better  bargain  by  accepting  the  terms  of  the 
other  newspaper,  whilst  the  latter  has  actually  done  the  work 
at  a  less  rate  of  profit  than  would  have  been  earned  by  it« 
competitor. 

In  the  same  way  it  is  true  that  a  newspaper  having  a  cer- 
tain class  of  patrons  offers  advantages  to  advertisers  desiring  to 
call  the  attention  of  that  class  which  other  newspapers  do  not 
give,  for  which,  therefore,  merely  as  matter  of  economy,  such 
advertisers  may  feel  themselves  bound  to  pay,  although  nom- 
inally higher  than  are  offered  elsewhere. 

In  ordinary  cases,  however,  such  considerations  are  of  the 
natare  of  refinements;  and  where  an  act  requires  a  public 
officer  to  advertise  in  a  newspaper  "  being  the  lowest  bidder,^ 
he  is  certamly  safe  in  construing  the  expression  literally 
wherever  the  i>arties  making  offers  are  bona  fide  newspapers, 
and  there  is  nothing  as  to  the  amount  of  publicity  which  the 
notice  may  thus  receive  that  will  defeat  the  purpose  of  the 
legislature  in  requiring  the  advertisement. 
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More  than  a  certain  amount  of  pablicity  may  be  saper- 
fluouB.  In  the  present  case  a  public  statute  has  alr^idy 
placed  property-owners  in  the  District  upon  the  qui  vitfe  as 
to  the  result  of  neglect  to  pay  taxes  in  1876-'77.  Besides, 
Congress  has  chosen  to  designate  the  successful  newspaper 
as  that  which  shall  be  Hie  lowest  bidder. 

Upon  the  whole,  I  cannot  advise  that  regard  can  be  had  to 
their  respective  '^circulation"  as  between  ^ona./^  newspa- 
pers, advertisement  in  any  one  of  which  will  not  plainly  defeat 
the  end  that  Congress  had  in  view  in  ordering  publication. 
Whilst  it  is  thus  admitted  that  the  Commissioners  have  some 
discretion  in  determining  who  are  authorized  to  be  considered 
bidders,  yet,  that  point  being  settled,  I  think  it  is  sat^t  to 
construe  the  phrase  "  lowest  bidder"  literally. 

In  cases  like  the  present,  legislatures  fi'equently  order  the 
advertisement  to  be  made  in  newspapers  '^having  the  largest 
circulation''  within  a  certain  locality.  Congress,  in  the  pres- 
ent instance,  has  declined  to  follow  their  precedents.  I  sub- 
mit, therefore,  that  ^< circulation"  can  be  considered  only  as 
bearing  ui>on  the  question  whether  in  the  particular  instanee  it 
is  too  small  to  afford  whatever  ptiblioity  is  obviously  required  by 
the  policy  of  the  statute;  in  other  words,  a  reasonable  pub- 
licity. 

I  am,  gentlemen,  very  respectfully  and  truly,  yours, 

8.  F.  PHILLIPS, 
Acting  Attorney-Qenerdl, 

Hon.  W.  Dennison, 
J.  H.  Ketcham, 
Samuel  L.  Phelps, 

Commissioners  of  the  District  of  Columbia. 


ADVERTISING  TAX-LISTS  IN  SUNDAY  PAPER. 

Tho  advertisement  of  the  list  of  property  in  arrears  for  taxes,  under 
section  5  of  the  act  of  July  12,  1876,  chap.  18(),  would  not  be  in  con- 
formity to  the  laws  in  force  in  the  District  of  Columbia  if  made  in  a 
newspaper  published  on  Sunday. 

The  provisions  of  that  act  must  be  construed  in  connection  with  the  other 
statute  law  of  the  District,  and  they  are  not  to  be  taken  to  repeal  any 
part  of  the  latter  unless  where  necessarily  repugnant  thereto. 
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DbPARTMKNT  OF  JUSTIOS, 

June  30^  1877. 

Gbntlembn:  In  your  note  of  to-day  yon  ask,  *^  Will  the 
adTertisement  of  the  tax-list  under  the  fifth  sectiou  of  the  aet 
entitled  ^ An  act  for  the  support  of  the  government  of  the 
District  of  Columbia  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy-seven,  and  for  other  purposes^' 
approved  July  12,  1876,  in  a  newspaper  published  in  said 
District  on  Sunday^  said  paper  being  <  the  lowest  bidder/  be 
legal  in  all  respects?" 

This  question  turns  upon  the  state  of  the  statute  law  within 
this  District  upon  the  matter  of  the  observation  of  Sunday. 
Unless  there  be  a  statute  prohibiting  such  advertisements,  it 
will  be  valid,  as  there  is  nothing  in  the  common  law  to 
forbid  it. 

There  are  two  statutes  in  force  here  which  may  be  quoted 
upon  this  matter:  (1>  The  Maryland  act  of  1723,  chap.  16, 
sec.  10,  which  provides  that  ^^no  person  shall  work  or  do  any 
bodily  labor  on  the  Lord's  day,  commonly  called  Sunday;" 
and  (2)  the  English  act  of  29  Oharles  II,  chap.  7,  sec.  6, 
^^That  no  person  upon  the  Lord's  day  shall  serve  or  execute, 
or  cause  to  be  served  or  executed,  any  writ,  process,"  &c. 

The  method  by  which  the  Diistrict  compels  its  debtors  to 
pay  their  tax  debts  is  certainly  process,  and  the  method  which 
the  law  prescribes  for  notifying  such  debtors  of  the  proceed- 
ings in  intntum,  by  which  that  payment  will  be  enforced,  is 
service  of  such  process.  Although  the  process  is  not  that  of 
the  ordinary  tribunals  of  justice,  but  is  summary,  and  the 
service  is  by  advertisement,  their  fundamental  character  is 
none  the  less  that  of  service  and  process,  and  no  reason 
occurs  to  me  why,  if  a  summons  before  an  onlinary  magis- 
trate, whose  eiiect  is  that  the  party  served  may  thereby 
avoid  the  application  of  force  by  the  sovereign  to  his  i>erson 
or  property,  be  prohibited  upon  Sunday,  such  summons  before 
an  extraordinary  tribunal  is  not  equally  within  the  policy  and 
words  of  the  law. 

In  the  present  state  of  the  law  within  this  District,  I  am 
of  opinion  that  no  civil  process  can  be  served  upon  Sun- 
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day,  whether  personally  by  an  officer  or  virtnally  through  an 
advertisement  pablished  exclasively  on  that  day. 

The  Maryland  act  of  1723,  above  cited,  is  no  doubt,  as  to 
many  of  its  provisions,  antiquated  and  obsolete.  I  am  not 
'  satisfied,  however,  that  the  prohibition  quoted  above,  which 
is  a  proposition  complete  in  itself,  is  not  yet  in  force,  whatever 
may  be  said  as  to  the  penalty  which,  in  addition  to  the  simple 
prohibition^  is  inflicted  upon  those  who  violate  the  provision. 
I  am  inclined  to  believe  that  work  and  bodily  labor  upon 
Sunday  is  still  prohibited  within  the  District,  except  so  £bu* 
as  within  and  for  Washington  City  {only,)  Some  municipal 
ordinances  may  have  modified  the  above  statute.  The  ques- 
tion here,  however,  is  of  a  work  and  bodily  labor  which  shall 
be  good  anytrhere  in  the  Bistricty  and  not  in  this  city  alone. 
If  not  good  everywhere  in  the  District,  it  can  make  no  matter 
that  it  may  be  allowable  in  certain  portions  thereof. 

The  publication  of  a  newspaper  upon  Sunday  (it  makes  no 
matter  when  its  printing  and  other  preparation  have  been  done) 
is  certainly  <<  bodily  labor,^  and  therefore  I  strongly  incline  to 
think  that  the  circulation  of  the  notice  in  question  cannot  be 
lawful  upon  Sunday,  at  least  outside  of  Washington  City. 

Eetuming  to  your  question,  and  giving  it  the  categorical 
answer  which  you  desire,  I  have  to  say  that  the  advertise- 
ment of  the  sort  of  notice  which  you  propose  in  a  newspaper 
published  on  Sunday  will  not  be  legal  in  all  respects.  The 
general  words  of  the  act  of  July,  1876,  are  to  be  construed 
in  connection  with  the  other  statute  law  of  the  District, 
unless  where  necessarily  repugnant  thereto. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Acting  Attorney-General. 
Hon.  W.  Dennison, 

J.  H.  Ketcham, 

S.  L.  Phelps, 

CommisHioiiers  of  the  District  of  Columbia. 


MAIL  SERVICE. 

The  appropriation  made  by  the  act  of  March  3,  li^77,  chap.  105,  to  pay 
the  amount  due  to  mail  contractors  '^  for  mail  service  performed  "in 
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o«rtain  Boiithem  States  before  the  war  of  the  rebellion,  is  not  appli- 
cable to  the  payment  of  a  claim  for  one  month's  additional  pay  to 
which  a  contractor  became  entitled  by  his  contract  where  the  same 
was  arbitrarily  terminated  by  the  government,  such  claim  being  in  the 
natare  of  a  claim  for  liquidated  damages. 

Depabtment  of  Justice, 

July  6,  1877. 

Snt:  Referring  to  yoar  letter  of  the  2d  instant,  I  have  the 
honor  to  say  that  I  nnderstand  the  inquiry  proposed  thereby 
to  be  whether,  by  the  act  of  Congress  approved  March  3, 1877^ 
by  which  the  sum  of  $375,000  was  appropriated  to  pay  the 
amounts  due  to  ante-bellum  mail  contractors  in  the  Southern 
States,  it  is  competent  for,  or  the  duty  of,  the  Department  to 
allow  to  a  contractor  the  one  month's  additional  pay  to  which 
he  was  entitled  by  his  contract  when  the  same  was  arbitra- 
rily terminated  by  the  Gk>vemment. 

I  do  not  understand  the  inquiry  to  be  whether  or  not  such 
contractor  might  maintain  a  claim  for  damages  by  reason  of 
the  termination  of  his  contract  in  the  Court  of  Claims,  as  in 
reference  to  that  different  questions  would  properly  have  to 
be  examined. 

Under  the  act  of  March  3, 1877,  the  amount  which  is  ap- 
propriated to  pay  the  mail  contractors  is  for  mail  service  per- 
formed in  certain  States,  including  the  State  of  Texas,  before 
said  States  respectively  engaged  in  war  against  the  United 
States.  The  claim  of  Mr.  Giddings  is  not  for  mail  service 
performed,  but  it  is  a  claim  in  the  nature  of  a  claim  for  liqui- 
dated damages  by  reason  of  the  alleged  arbitrary  termination 
of  his  contract.  For  such  a  claim  no  provision  is  made  in 
this  act.  It  limits  itself  strictly  to  the  payment  of  the 
amounts  due  to  mail  contractors  for  mail  service  performed. 
This  statement  seems  to  be  a  conclusive  argument  that  under 
the  act  in  question  Mr.  Giddings  can  maintain  no  such  claim 
as  that  for  the  additional  month's  pay  to  which  he  would  un- 
der certain  circumstances  have  been  entitled  had  his  contract 
been  arbitrarily  terminated  by  the  Government. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVEN8, 

A  ftorney-  Oenera  L 

Hon.  David  M.  Key. 


330  HON.   CHAfiLSS   DSVEVS 


Pr«M«tUi  !■  the  t«M4«VM»Mer'8  DepftrlMeil. 


PROMOTION  m  THB  QUARTERMASTER'S  DEPARTME19T. 

H.,  an  amistant  quartermaster,  (whose  comiiii«eion  ie  junior  to  the^oom- 
miwions  of  twenty-two  other  assistant  quartermasters,)  having  senred 
as  an  assistant  quartermaster  of  volunteers  from  June  9, 1862,  to  Msrch 
22,  1867,  and  firom  the  latter  date  as  an  assistant  quartermaster  in  the 
Regular  Army  under  his  present  commission,  claimed  to  be  entitled  to 
promotion  to  the  grade  of  major  in  the  Quartermaster's  Department  on 
aocount  of  fourteen  years'  continuous  service.  An  obstacle  to  iiBm»- 
diate  promotion  being  presented  by  section  4  of  the  act  of  March  3, 
1875,  chap.  126,  the  question  is  whether  H.  is  entitled  to  be  promoted 
upon  the  next  happening  of  a  vacancy  in  said  grade,  the  provisions  of 
that  section  not  being  in  the  way:  Held  (1)  that  he  is  not  so  entitled 
on  the  ground  of  continuous  service;  (2)  that  under  existing  law  the 
right  to  promotion,  in  case  of  such  vacancy,  would  be  governed  by 
seniority  of  commission,  irrespective  of  the  past  service  of  the  officer. 

Department  of  Justice, 

July  6,  1877. 

Sir  :  By  your  letter  of  the  21st  ultimo,  iuclosiag  a  com- 
munication from  Gapt.  Charles  H.  Hoyt,  assistant  quarter- 
master, and  other  papers,  you  inform  me  that  that  officer, 
^'having  served  continuously  since  June  9, 1862,  under  com- 
missions as  csiptain,  first  as  assistant  quartermaster  of  volun- 
teers from  June  9,  1862,  to  March  22,  1867,  and  from  the 
latter  date  to  the  present  time  as  assistant  quartermaster 
United  States  Army,  claims  that,  under  the  provisions  of  the 
third  section  of  the  act  of  August  3,  1861,  chap.  42,  (12  Stat, 
287,)  and  of  the  123d  article  of  war,  (Rev.  Stat.,  sec.  1342,)  he 
is  entitled,  after  fourteen  years'  continuous  service  with  the 
rank  of  captain  in  the  Quartermaster's  Department,  to  be 
promoted  to  the  grade  of  major,  as  provided  in  the  first  of 
the  above-designated  enactments."  You  remark,  further, 
that  the  prohibition  of  section  4  of  the  act  of  March  3, 1875, 
(18  Stat,  338,)  stands  directly  in  the  way  of  his  immediate 
promotion,  and  request  my  opinion  upon  the  following  ques- 
tion, viz : 

"Whether,  under  existing  law.  Captain  Hoyt  has  such 
precedence  in  rank  as  to  entitle  him,  upon  the  next  happen- 
ing of  a  vacancy  in  the  grade  of  major,  to  promotion  in  pref- 
erence to  any  other  captain  of  less  than  his  length  of  con- 
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tinaons  service  as  »  captain  and  assistant  quartennaster^ 
either  in  the  regalar  or  volanteer  force." 

The  third  section  of  the  act  of  August  3,  1861,  to  which 
yon  refer,  declares  that  ^  Whenevclt'  any  Army  captain  of  the 
QuMTtermaster's  Department  shall  have  served  fourteen  years' 
continuous  service  he  shall  be  promoted  to  the  rank  of  major." 
This  provision  was  intended  to  apply  solely  to  the  permanent 
military  establishment  known  as  the  Regular  Army,  of  which 
the  Quartermaster's  Department  then  contained,  as  it  now 
contains,  officers  in  each  of  the  grades  of  captain,  major,  lieu- 
tenant-colonel, and  colonel,  with  one  chief,  officer  holding  the 
rank  of  brigadier-general.  At  the  time  of  the  passage  of 
that  act,  all  vacancies  in  that  department  occurring  in  the 
grade  of  major  (so,  likewise,  all  vacancies  in  the  grades  of 
Ueutenant-colouel  and  colonel)  were  required  to  be  filled  by 
promotion  from  the  next  lowest  grade  in  the  same  depart^ 
ment,  according  to  seniority  of  commission,  except  in  case  of 
disability  or  other  incompetency.  (Sec.  1,  act  of  March  3, 
1851,  9  Stais.,  618;  Army  Reg.,  par.  19.) 

The  effect  of  the  above  provision  was  to  enable  the  senior 
captain,  and  those  of  the  same  grade  standing  next  to  him  in 
line  of  promotion,  upon  the  completion  of  fourteen  .years'  con* 
tinnous  service  in  the  Quartermaster's  Department,  to  be  ad- 
vanced to  the  rank  of  major,  although  no  vacancies  in  the 
latter  grade  might  at  the  time  exist. 

Subsequently,  however,  by  the  sixth  section  of  the  act  of 
March  3,  1869,  (15  Stat.,  318,)  promotions  in  that  depart- 
ment were  forbidden  "until  otherwise  directed  by* law." 
This  enactment  suspended  indefinitely  the  operation  of  the 
provision  in  the  third  section  of  the  act  of  August  3, 1861, 
adverted  tx),  which  at  length  became  formally  repealed  by 
section  5596  of  the  Revised  Statutes. 

I  have  stated  that  that  provision  was  applicable  only  to 
the  Regular  Army.  But  by  section  2  of  the  act  of  March  2, 
ld67,  entitled  "An  act  declaring  and  fixing  the  rights  of  vol- 
unteers as  a  part  of  the  Array,"  (14  Stat.,  434,)  it  was  pro- 
vided "  that  in  all  matters  relating  to  pay,  allowances,  rank, 
duties,  privileges,  and  rights  of  officers  and  soldiers  of  the 
Army  of  the  United  States,  the  same  rules  and  regulations 
shall  apply,  without  distinction,  for  such  time  as  they  may  be 
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or  have  been  in  the  service,  alike  to  those  who  belong  perma- 
nently to  that  service,  and  to  those  who,  as  volunteers,  may 
be  or  have  been  commissioned  or  mastered  into  the  military 
service  under  the  laws  of  the  United  States  for  a  limited 
period."  Here  three  descriptions  of  persons  are  mentioned : 
(1)  those  officers  and  soldiers  who  belong  permanently  to  the 
service;  (2)  those  who,  as  volunteers,  may  be  commissioned 
or  mustered  into  the  service  for  a  limited  period  ;  (3)  those 
who,  as  volunteers,  may  have  been  commissioned  or  mustered 
into  the  service  for  a  limited  period.  '^  For  such  time  as  they 
may  be  or  have  beei^  in  the  service,''  so  the  section  declares, 
the  same  rules  and  regulations  relating  to  pay,  allowances, 
rank,  duties,  privileges,  and  rights  of  officers  and  soldiers  of 
the  Army  of  the  United  States  are  to  apply  to  these  several 
descriptions  of  persons  without  distinction.  The  provision 
extends  to  no  persons  but  those  who  are  in  the  military  serv- 
ice, and  the  inclusion  of  officers  and  soldiers  who  may  ^^  have 
been"  commissioned  or  mustered  into  the  service  as  volun- 
teers affords  ground  for  the  construction  that  where  officers 
and  soldiers  belonging  to  the  Regular  Army  &11  within  the 
terms  of  that  description  (i.  ^.,  where  they  have  been  in  the 
volunteer  service  before  entering  the  Regular  Army)  their  past 
service  as  volunteers  must  be  estimated  in  all  case«  in  which, 
under  the  rules  and  regulations  referred  to,  it  would  be  esti- 
mated had  it  been  peribrmed  by  them  as  regulars. 

Admitting,  then,  that  this  section  might  have  entitled 
those  assistant  quartermasters  in  the  Regular  Army  who  were 
selected  and  appointed  from  the  volunteer  quartermaster 
service  under  the  thirteenth  section  of  the  act  of  July  28, 
1866,  (14  Stat.,  334,)  to  have  the  period  of  their  service  as 
volunteer  quartermasters  taken  into  account  in  determining 
their  right  to  promotion  for  length  of  service  under  the  pro- 
vision in  the  act  of  1861,  whilst  the  latter  was  in  force  and 
operation,  yet  it  has  undergone  very  material  modification  in 
the  revision  of  the  statutes.  Part  of  it  a[>pear8  in  section 
1292  of  the  Revised  Statutes  in  the  following  form  :  "  In  all 
matters  relating  to  the  i>ay  and  allowances  of  officers  and 
soldiers  of  the  Army  of  the  United  States,  the  same  rules  and 
regulations  shall  apply  to  the  Regular  Army  and  to  volunteer 
forces  mustered  into  the  service  of  the  United  States  for  a 
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limited  period."  Part  of  it  also  appears  in  the  123d  article 
of  war  in  the  Revised  Statutes,  in  this  shaiie :  ^'  In  all  mat- 
ters relating  to  the  rank,  duties,  and  rights  of  officers,  the  same 
rules  and  regulations  shall  apply  to  officers  of  the  Regular 
Army  and  to  volunteers  commissionetl  in  or  mustered  into 
said  service,  (t.  e.,  the  service  of  the  United  States,)  under  the 
laws  of  the  United  States,  for  a  limited  period."  It  will  be 
perceived  that  in  neither  of  these  provisions  is  there  any  ref- 
erence to  the  past  service  of  an  officer  who,  as  a  volunteer, 
may  have  been  commissioned  in  the  military  service,  such  as 
is  found  in  section  2  of  the  act  of  March  2, 1867. 

Section  1292  provides  simply  this,  that  the  officers  and  sol- 
diers of  the  Regular  Army  and  the  officers  and  soldiers  of 
the  volunteer  forces  mustered  into  service  shall,  in  the 
matter  of  pay  and  allowances,  be  subject  to  the  same  rules 
and  regulations.  In  that  matter  the  regular  and  the  volun- 
teer are  to  stand  on  an  equal  footing  relatively  to  each  other. 
The  provision  comes  into  play  when  there  are  in  the  military 
service  both  volunteers  and  regulars,  and  it  appears  to  be 
intended  for  such  a  state  of  things  only. 

The  123d  article  of  war  does  nothing  more  than  provide 
that  regular  officers  and  volunteer  officers  shall,  in  the  mat- 
ter of  rank,  duty,  and  rights,  be  governed  by  the  same  rules 
and  regulations.  Like  section  1292,  it  would  seem  to  be  only 
intended  for  a  condition  of  the  military  service  in  which 
both  volunteers  and  regulars  exist  as  distinct  organizations. 
Even  if  the  provision  of  the  act  of  1861,  authorizing  promo- 
tion in  the  Quartermaster's  Department  for  length  of  service 
therein,  were  still  in  force,  this  article  would  not,  I  think, 
confer  ufion  an  assistant  quartermaster  in  the  Regular  Army, 
selected  and  appointed  from  the  volunteers  under  the  act  of 
July  28,  1866,  the  right  to  have  the  period  of  his  ser\ice  as  a 
volunteer  assista.nt  quartermaster  counted  in  determining 
his  claims  to  promotion  uiider  the  former  act. 

From  the  above  review  of  the  statutes  I  deduce  the  follow- 
ing: 

I.  That  no  law  now  exists  authorizing  promotion  in-theQuar- 
termaster's  Department  from  the  grade  of  captain  to  that  of 
major  for  continuous  service  in  the  fonuer  grade  of  fourteen 
years.    The  only  law  of  promotion  a])plicable  to  this  depart- 
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ment  which  is  at  present  in  force  is  that  relating  to  the  fillioi^ 
of  vacancies  therein,  hereinbefore  mentioned.  The  latter, 
however,  is  subject  to  the  provisions  of  the  fourth  section  of 
the  act  of  March  3, 1875,  chap.  126. 

2.  That  though  the  second  section  of  the  act  of  March  2, 
1867,  may  have  entitled  an  assistant  quartermaster  in  the 
Kegular  Army,  appointed  from  the  volunteer  forces  under 
the  act  of  July  28, 1866,  to  have  the  time  he  served  as  a  vol- 
unteer quartermaster  counted  for  the  purpose  of  determining 
his  right  to  promotion  under  the  provisions  of  the  third  sec- 
tion of  the  act  of  August  3,  186L,  yet  the  provisions  of  the 
former  section,  as  modified  by  the  Revised  Statutes,  do  not 
authoriee  such  time  to  be  counted  in  his  favor  for  any  pur- 
pose. I  may  a  dd  here  that  section  1219  of  the  re\ision,  which 
embodies  the  provisions  of  the  first  section  of  the  act  of  March 
2, 1867,  authorizes  such  time  to  be  computed,  as  between 
officers  of  the  same  grade  and  date  of  appointment,  for  the 
purpose  of  fixing  their  relative  rank;  and  this  is  believed  to 
be  the  only  provision  now  in  force  authorising  the  compu- 
tation. 

Accordingly,  in  direct  answer  to  your  inquiry,  I  have  the 
honor  to  reply  that,  under  existing  law,  (Japtain  Hoyt  (whose 
commission  as  assistant  quartermaster  is  junior  to  the  com- 
missions of  twenty- two  other  assistant  quartermasters)  has 
not  such  precedem^e  in  rank  as  to  entitle  him,  upon  the  next 
happening  of  a  vacancy  in  the  grade  of  major,  to  promotion 
in  preference  to  any  other  captain  of  less  than  his  length  of 
continuous  service  as  a  captain  and  assistant  quartermaster 
in  both  the  regular  and  volunteer  forces.  On  the  contrary, 
the  right  to  promotion  in  such  a  case  would,  under  the  exist- 
ing law,  be  governed  by  seniority  of  commission,  irrespective 
of  the  past  service  of  the  officer. 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS, 

Hon.  George  W.  McCraby, 

Secretary  of  War. 
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TWENTY  PER  CENT.  ADDITIONAL  DUTY. 

The  additional  duty  of  20  per  cent,  ad  valorem  provided  by  section  2iKM) 
Rev.  Stat,  does  not  accme  until,  by  an  appzaisenient  nnder  that  sec- 
tion or  by  a  Teappraivemeut  nnder  section  S92B  Rev.  Stat.,  it  is  found 
that  the  value  of  the  goods  exceeded  by  10  per  cent,  or  more  their  invoiced 
or  eut<^r«»d  value. 

Department  of  Justice, 

July  7,  1877. 

SiB:  In  answer  to  your  letter  of  the  3d  instant,  with  refer- 
enoe  to  the  additional  duty  of  20  per  cent,  ad  ffdlorem^  under 
aeotiou  2900of  the  Revised  Statutes,  I  have  the  honor  respeot- 
fnlly  to  say  that  the  facts,  as  they  appear  in  the  letter  of 
the  collector  and  the  letter  from  youself,  seem  in  some  partic- 
ulars to  vary.  There  is  no  difficulty,  however,  ia  answering 
the  question  proposed  in  either  aspect. 

The  inquiry  of  your  letter  is  as  follows :  ^'  Does  the  addi- 
tional duty  of  20  per  cent,  prescribed  by  section  2900,  acme 
on  goods  which  have  been  appraised  by  the  appraiser  at  the 
value  declared  upon  the  entry  and  which,  subsequently  to 
the  liquidation  and  payment  of  the  duties  and  delivery  of 
the  goods,  are  found  to  be  undervalued  by  10  per  cent,  or 
more!" 

I  am  of  the  opinion  that  (assuming  all  the  facts  in  the  case 
to  be  stated  in  this  question,  and  that  there  has  been  no  reap- 
praisement  of  the  goods  in  the  case  supposed)  the  penalty  of 
20  per  cent,  is  not  incurred,  and  this  because  it  is  only  imposed 
in  case  the  appraised  value  exceeds  by  10  per  cent,  or  more 
the  invoiced  or  entered  value  of  the  goods.  Ko  such  fact 
having  appeared  to  the  appraisers,  the  penalty  has  not  been 
incurred.  Where,  however,  it  has  come  to  the  knowledge  of 
the  collector,  subsequently  to  an  appraisement,  that  the  goods 
were  appraised  at  less  than  their  value,  either  by  reason  of 
an  under-invoice  or  for  any  other  reason,  it  is  in  his  power, 
under  section  2929  of  the  Revised  Statutes,  to  order  a  reap- 
praisement,  which  may  be  made  either  by  the  principal 
appraisers  or  by  three  merchants  designated  by  him  for  that 
purpose  who  shall  be  citizens  of  the  United  States,  and  may 
proceed  to  charge  the  duties  according  to  such  reappraise- 
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ment.  K,  upon  such  reappraisoment,  it  is  found  that  the 
goods  exceed  by  10  per  cent,  or  more  the  invoiced  or  entered 
value,  it  is  then  competent  for  the  collector  to  impose  the  20 
I>er  cent.,  which  is  in  the  nature  of  a  penalty.  Of  course,, 
such  reappraisement  can  only  take  place  when  the  goods  are 
in  such  position  that  they  may  be  properly  examined;  but  the 
mere  fact  that  there  has  been  a  formal  delivery,  and  that  in 
addition  thereto  the  duties  have  been  liquidated  or  paid, 
would  not  interfere  with  such  reappraisement.  There  appears 
to  be  no  law  by  which  an  additional  duty  of  20  per  cent.  a4 
valorem  can  be  imposed,  unless  it  has  been  found  by  an  ap- 
praisement (either  original  or  a  reappraisement)  that  the  goods 
exceeded  by  10  per  cent,  or  more  the  invoiced  or  entered  value. 
Very  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


RELATIVE  RANK  IN  THE  NAVY. 

In  estimating  length  of  senrioe,  for  the  determination  of  precedence  with 
other  officers  with  whom  they  have  relative  rank,  eugiueer  officen  of 
the  Navy  "vho  are  graduates  of  the  Naval  Academy  arc  not  entitled 
to  the  six  years'  constructive  service  allowed  to  other  staff  officers  of 
the  Navy  for  that  purpose.  Section  1484  Rev.  Stat,  is  to  l>e  construed 
as  an  exception  to  section  1486  Rev.  Stat.,  operating  to  exclude  from  the 
provisions  of  this  last  section  such  engineer  officers. 

But  engineer  officers  not  graduated  at  the.  Naval  Academy  stand  on  the 
same  footing  with  other  staff  officers,  and  are  entitled  to  the  six  years' 
constructive  service. 

Department  of  Justice, 

July  II,  1877. 

Sir:  In  answer  to  your  inqairy  of  the  7th  instant  upon  the 
following  question,  '^  Whether,  in  estimating  length  of  serv- 
ice, for  the  determination  of  precedence,  engineer  officers, 
graduates  of  the  Naval  Academy,  ai'e  entitled  to  the  benefit 
of  the  six  years  allowed  to  other  staff  officers  of  the  Navy,"  I 
have  the  honor  to  say  : 

By  the  statute  of  March  3,  1871,  (which  is  embodied  in 
section  1486  of  the  Revised  Statutes,)  it  was  provided  that,  ^^  in 
estimating  the  length  of  service  for  such  purpose,''  (namely, 
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that  of  precedence,)  ^^  the  several  officers  of  the  staff  corps 
shall,  respectively^  take  precedence  in  their  several  grades 
and  with  those  officers  of  the  line  of  the  Navy  with  whom 
they  hold  relative  rank  who  have  been  in  the  naval  service 
six  years  longer  than  such  officers  of  said  staff  corps  have 
been  in  said  service.'' 

This  provision,  which  gave  the  benefit  of  six  years  of  con- 
structive service  in  determining  the  question  of  precedence 
among  officers,  was  undoubtedly  intended  to  equalize  the 
officers  of  the  staff  with  those  of  the  line  by  a  provision  which 
would  give  them,  in  determining  the  question  of  rank,  a 
period  which  would  be  supposed  ordinarily  to  answer  to  tiie 
time  which  was  expended  by  the  line  officers  in  their  educa- 
tion, and  before  their  proper  duties  as  officers  commenced. 
Were  it  not  for  some  such  provision,  the  officers  of  the  line 
would  have  an  advantage  over  those  of  the  staff  in  this,  that 
the  period  of  their  education  would  be  counted  in  determin- 
ing their  precedence  as  the  term  of  their  service.  As, 
according  to  the  construction  which  had  been  given  to  the 
regulations  of  the  Navy,  six  years  were  expended  by  the  line 
officers  in  their  education,  it  was  undoubtedly  deemed  proper 
to  fix  this  as  the  time  which  should  be  given  to  the  staff 
officers,  in  order  to  equalize  them  with  the  line  officers. 

At  this  time  certain  cadet-engineers  were  educated  at  the 
Naval  Academy,  but  then  had  only  a  term  of  education 
amounting  to  two  years.  This  term  was  subsequently  in- 
creased to  four  years ;  and  it  was,  of  course,  observed  that, 
if  the  engineer  officers  graduated  at  the  Naval  Academy 
were  entitled  to  have,  in  determining  the  question  of  rank, 
the  constructive  service  of  six  years,  they  would  obtain  too 
great  an  advantage  over  the  line  officers,  because  the  term  of 
their  education  would  be  counted  as  a  term  of  service,  while, 
in  addition,  they  would  have  what  may  be  termed  the  ficti- 
tious or  constructive  term  of  service  allowed  to  the  officers  of 
the  staff  corps.  The  act  of  March  3, 1873,  therefore,  pro- 
vided that  ^^  engineer  officers  graduated  at  the  Naval  Acad- 
emy shall  take  precedence  with  all  other  officers  with  whom 
they  have  relative  rank,  according  to  the  actual  length  of 
service  in  the  Navy."  While,  therefore,  in  the  Eevised  Stat- 
utes section  1484  precedes  section  1486,  it  is  in  ffw.f,  a  limit- 
22  P 


338  HON.    CHARLES   DEVENS 


X 


Mftil-Wftfoa 


ation  or  exception  to  section  1486;  and,  when  thns  read 
together,  it  will  be  seen  that  all  staff  officers  are  entitled  to 
the  benefit  of  the  six  years'  term  of  service,  with  the  excep- 
tion of  those  engineer  oflicers  who  graduate  at  the  Naval 
Academy,  and  whose  term  of  service,  like  that  of  the  line 
officers,  begins  at  the  commenceuient  of  the  period  of  their 
education,  and  not,  aH  with  other  staff  officers,  at  the  time 
when  they  actually  enter  upon  their  staff  duties. 

The  staff  officers  entering  from  civil  life  have  actually  an 
advantage  over  the  engineer  officers  who  graduate  at  the 
Naval  Academy  in  reference  to  this  matter  of  rank  in  this 
respect,  that  six  years'  constructive  term  of  service  is  allowed 
to  them  as  compensation  for  the  time  which  is  spent  in  edu- 
cation by  other  officers,  when,  in  point  of  fact,  only  four 
years  is  actually  expended  by  engineer  officers  in  the  term 
of  their  education;  but,  notwithstanding  this  discrepancy',  it 
is  apparent,  upon  construction  of  the  statutes,  that  the  staff 
officers,  with  the  exception  of  engineer  officers  graduating  at 
the  Naval  Academy,  are  entitled  to  the  constructive  term  of 
service  of  six  years  in  determining  precedence,  and  that  the 
engineer  officers  gituluating  at  the  Naval  Academy  are  not 
entitled  to  this  constructive  term. 

Very  resx)ectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  R.  W.  Thompson, 

8e€ret4iry  of  the  Navy. 


MAJL- WAGON. 

A  wagon,  employed  by  it«  owner  in  transporting  the  mail  from  point  to 
point  within  the  city  of  Baltimoro,  is  not  exempt  from  local  taxation 
by  reason  of  its  employment  in  the  mail  service. 

Department  of  Justice, 

July  25,  1877. 

Sib  :  On  examination  of  the  case  presented  by  Mr.  Wallace 
Owings  to  your  Department,  and  referred  to  me  by  your  com- 
munication of  the  16th  instant,  I  have  respectfully  to  say  that, 
while  the  facts  are  not  very  fully  stated  in  Mr.  Owings's  com- 
munication, I  infer  from  them  that  the  property  assumed  to 
be  taxed  by  the  corporate  authorities  of  the  city  of  Baltimore 
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is  properly  included  within  the  law  regulating  the  taxation 
of  vehicles  in  that  city;  that  it  is  the  private  property  of  Mr. 
Owings ;  and  that  it  is  not  exempt  from  taxation,  unless  it 
becomes  so  by  the  fact  that  it  is  a  mail-wagon,  used  for  the  pur- 
pose of  ti'ansporting  the  mails  from  point  to  point  in  that  city. 

There  is  no  doubt  that  the  i)ower  to  tax  all  property,  busi- 
ness, and  persons  within  the  respective  limits  of  the  various 
States  was  originally  with  them,  and  has  never  been  surren- 
dered. It  cannot  be  so  used,  however,  as  to  hinder  or  defeat 
the  operations  of  the  National  Government;  but  it  is  to  be 
understood,  in  reference  to  persons  and  State  corporations 
employed  in  (xoverument  service,  that  when  Congress  has  not 
interi)Osed  to  protect  their  property  from  State  taxation,  such 
taxation  is  not  obnoxious  to  tlie  objection  that  it  thus  hinders 
or  defeats  the  operations  of  the  Government.  (Thomson  vs. 
Pacific  Railroad,  9  Wall,,  59.) 

In  the  case  of  Railroad  Company  vs.  Peninton  (18  Wall.,  5) 
it  was  held  that  a  tax  upon  the  property  of  a  railroad  merely, 
having  no  necessary  effect  to  prevent  parties  from  serving 
the  Government,  and  leaving  them  free  to  discharge  the  duties 
they  had  undertaken  to  perform,  might  rightfully  be  laid  by 
the  States,  while  a  tax  upon  their  operations,  being  a  direct 
obstruction  to  the  exercise  of  the  Federal  powers,  could  not 
be.  It  is  said  by  Mr.  Justice  Strong,  in  delivering  the  judg- 
ment of  the  court,  that  it  may  be  considered  as  settled  that 
no  constitutional  implications  prohibit  a  State  tax  upon  the 
property  of  an  agent  of  the  (iovernment,  merely  because  it  is 
the  i>roperty  of  such  agent.  He  suggests  that  a  very  large 
portion  of  the  property  within  the  States  is  employed  in  the 
execution  of  tlie  powers  of  the  Government — that  the  United 
States  mails,  troops,  and  munitions  of  war  are  carried  upon 
almost  every  railroad,  and  yet  this  does  not  exempt  such  rail- 
roads from  taxation. 

I  am  therefore  of  opinion  (assuming  the  facts  to  be  as  sug- 
gested in  the  earlier  part  of  this  letter)  that  the  property  of 
Mr.  Owings  is  properly  subjected  to  taxation  by,the  corpo- 
rate authorities  of  Baltimore. 

Very  resi)ectfully,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  David  M.  Key, 

Postmaster-  QeneraL 
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INDEMKITY  TO  STATES  FOR  SWAMP  LANDS. 

Tht)  Commissioner  of  the  General  Land  Oftiee  is  anthorized  to  Teceive 
proofs  of  the  swuinpy  character  of  lands  disposed  of  by  the  United  States 
between  March  2,  1855,  and  March  3,  1857,  with  a  view  to  allowing  the 
States  the  indemnity  provided  by  the  act  of  March  3,  1857,  chap.  117, 
notwithstandinjr  the  omisNion  in  the  ReviiW'd  Statutes  (section  24^4)  of 
that  part-  of  the  act  which  j^rantod  the  indemnity. 

The  right  to  indemnity,  under  that  act,  for  swamp  lands  thus  disinme^  of, 
is  a  light  that  "accrued''  to  those  States  in  which  such  lands  are  situ- 
ated prior  to  the  adoption  of  the  Revised  Statutes,  and  is  saved  by  sec- 
tion 5597  Rev.  Stat,  from  being  affected  by  the  repial  of  the  omitted 
indemnity  provision  under  the  operation  of  section  5596  Rev.  Stat. 

])£PABTM£NT  OF  JUSTICE, 

July  2o,  1877. 

SiR:  By  your  letter  of  the  10th  instant  I  am  informed  that 
by  the  act  of  Congress  approved  September  28, 1850,  (9  Stat., 
519,)  all  of  the  swamp  and  overflowed  lands  made  thereby 
unfit  for  cultivation,  remaining  then  unsold,  were  granted  to 
the  several  States  then  in  the  Union  in  which  such  lands  were 
situated.    Next  the  act  of  March  2,  1855,  (10  Stat,  634-5,) 
was  passed,  authorizing  the  President  to  cause  patents  to  be 
issued  to  the  purchasers  and  locators  of  lands  claimed  as 
swamp,  and  granting  indemnity  to  the  several  States  in  which 
lands  had  been  sold  upon  proof  of  the  swampy  character  of 
the  same.    Congress  subsequently,  by  an  act  approved  March 
3,  1857,  (11  Stat.,  251,)  confirmed  to  the  several  States  the 
lands  theretofore  selected  and  reported  to  the  Commissioner 
of  the  General  Land  Office  as  swamp  lands,  so  far  as  they 
remained  vacant  and  unappropriated,  and  directed  that  pat- 
ents be  issued  for  the  same,  and  by  the  same  act  extended 
the  provisions  of  the  act  of  March  2,  1855,  as  to  all  entries 
and  locations  ma.de  after  its  passage.    Under  the  act  of  March 
3  1857,  it  was  held  that  the  several  States  were  entitled  to 
indemnity  for  all  swamp  and  overflowed  lands  within  their 
respecti\^  boundaries  sold  by  the  United  States  between 
March  2, 1855,  and  March  3, 1857,  (11  Opin.,  467.)    The  Revised 
Statutes,  sction  2482,  embodies  the  substance  of  the  act  of 
March  2, 1855,  including  the  indemnity  clause,  but  authorizes 
the  Commissioner  of  the  General  Laud  Oflice  to  receive  proof 
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only  of  sales  of  swamp  land  made  by  the  United  States  prior 
to  March  2,  1855.  Section  2484  contains  the  substance  of 
so  much  of  the  act  of  March  3, 1857,  as  conftrms  to  the  several 
States  the  selectionn  made  before  that  date,  but  it  does  not 
contain  the  clause  coutinuin^f  in  force  the  indemnity  provision 
of  the  act  of  1855. 

Upon  this  state  of  the  law,  the  question  arises  whether  the 
Commissioner  of  the  General  Laud  OMce  is  now  authorized 
to  receive  proofs  by  the  authorized  ap^ents  of  the  several 
States  of  the  swampy  character  of  lands  purchased  firom  the 
United  States  between  March  2, 1855,  and  March  3, 1857,  with 
a  view  to  furnishing  to  the  States  the  indemnity  which  was 
provided  by  the  act  of  March  3,  1857. 

Section  5590  of  the  Revised  Statutes  provides  that  all  acts 
of  Congress  passed  prior  to  the  Ist  day  of  December,  1873, 
^^any  portion  of  which  is  embraced  in  any  section  of  said 
revision,  are  hereby  repealed,  and  the  section  applicable 
thereto  shall  be  in  force  in  lieu  thereof." 

This  section  is,  however,  itself  limited  by  section  5597, 
which  provides:  ^^The  repeal  of  the  several  acts  embraced 
in  said  revision  shall  not  aliect  any  act  done,  or  any  right 
aceniiiig  or  aecrued,  or  any  suit  or  proceeding  had  or  com- 
menced in  any  civil  cause,  before  the  said  repeal,  but  all  rights 
and  liabilities  under  said  acts  shall  continue  and  may  be 
enforced  in  the  same  manner  as  if  said  repeal  had  not  been 
ma^le." 

The  answer  to  your  question  therefore  depends  upon  the 
question  whether  the  indemnity  clause,  which  was  provided 
by  the  act  of  March  3,  1857,  must  be  deemed  to  be  a  right 
accrued  before  the  revision.  If  so,  the  fac^t  that  it  is  omitted 
in  the  revision  becomes  unimportant, 

I  am  of  opinion  that  the  right  to  indemnity  for  the  swamp 
lands  sold  or  transferred  by  the  United  States  previous  to 
March  3,  1857,  must  be  deemed  a  right  accrued  to  those 
States  in  which  such  lands  were  situated,  and  that  they  are 
now  entitled  to  the  compensation  provided  by  that  act.  The 
grant  had  been  made  to  the  several  States  of  these  lands ; 
and  inasmuch  as  subsequent  sales  or  transfers  of  the  lands 
had  been  made  by  the  United  States,  it  was  a  sale  or  transfer 
of  lands  which  had  been  previously  granted,  and  the  provis- 
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ion  of  indemnity  was  a  provision  intended  thus  to  carry  into 
effect  the  original  grant.  It  will  be  seen  also,  upon  examin- 
ing the  two  statutes  of  March  2,  1855,  and  March  3,  1857, 
that  the  object  of  such  statutes  was  to  enable  the  United 
States  itself  to  give  sufficient  titles  to  those  persons  who  had 
located  upon  the  lands,  or  to  whom  the  lands  had  been  sold 
by  them  subject  to  the  grant  to  the  States  under  the  act  of 
September  28,  1850,  and  that  under  this  act  the  States  parted 
with  the  valuable  right  to  these  lands  in  order  that  the 
United  States  might  complete  the  title  of  bona  fide  purchasers 
from  them,  and  in  lieu  of  the  lands  accepted  the  indemnity 
contemplated  by  the  acts  of  March  2,  1855,  and  March  3, 
1857.  This  seems  to  me  quite  conclusively  to  settle  that  the 
indemnity  clause  of  the  act  of  March  3,  1857,  conferred  upon 
the  several  States  to  which  it  related  a  right,  and  that  when 
subsequently  the  statute  of  March  3,  1857,  is  embodied  within 
the  revision,  it  was  unnecessary  to  add  to  it  the  indemnity 
clause,  because  the  omission  of  such  clause  could  not  affect 
the  right  which  had  accrued  to  the  States.  It  is  true  that  in 
section  2482,  embodying  the  substance  of  the  act  of  March  2, 
1855,  the  indemnity  clause  is  retained ;  but  the  mere  fact  that 
it  is  thus  retained  in  the  section  embodying  the  act  of  March 
2, 1855,  cannot  affect  the  appropriate  construction  of  section 
2484,  which  contains  the  substance  of  the  act  of  March  3, 
1857. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  Cabl  Sohurz, 

Secretary  of  the  Interior. 


DEPARTMENT  FILES— RECOMMP^NDATIONS  FOR  OFFICE. 

RecomiiioDdatiou.s  for  ofiice  are  not  jiapcrs  or  document 8  which  are 
required  to  be  kept  by  the  Departments  in  whicli  they  are  deposited. 
They  are  placed  on  file  therein  for  the  convenience  of  applicants  for 
office,  who  an^  allowed  to  withdraw  them  whenever  they  desire  to  do  so. 

Such  applicants  can  properly  be  permitted  to  see  objections  that  have 
been  HUmI  against  themselves  (subject  to  the  limitation,  however,  that 
the  permission  should  only  be  given  where  the  communication  is  not  in 
its  nature  privileged),  in  order  that  they  may,  if  possible,  answer  or 
remove  them.     But  the  privilege  should  not  be  extended  further;  as 
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all  is  done  that  jantice  requires  when  a  party  is  permitted  to  see  any 
objections  tiled  against  himself. 

Accordingly,  where  application  was  made  to  the  President,  on  behalf  of  a 
newspaper,  for  permission  to  examine  the  lilesof  the  Executive  Depart- 
ments with  a  view  to  ascertain  what  persons  have  been  recommended 
for  ottice  by  a  certain  Senator  and  Represeutativo  in  Congress  (the  par- 
pose  being  to  establish  from  such  examination  the  fact  that  improper 
persons  have  been  thus  recommended  by  the  Senator  and  Representa- 
tive named):  AdrUed  thskt  the  Department  files  ought  not  to  be  sub- 
mitted to  a  wnrcli  of  that  character. 

Nor  should  copies  of  recommendations  and  papers  of  this  nature  be  fUr- 
uished  in  any  case,  unless  the  applicant  appears  himself  to  have  been 
directly  affeOted  by  the  writing  of  which  a  copy  is  applied  for. 

Department  of  Justice, 

July  28,  1877. 

Sir  :  lu  auswer  to  your  liulorsemeut  upon  the  applicatiou 
of  Mr.  Talcott  Williams,  on  behalf  of  the  Sail  Francisco 
Chronicle,  for  permission  to  examine  the  tiles  of  the  Execu- 
tive Departments  with  a  view  to  ascertain  who  and  what  per- 
sons have  been  recommended  for  office  by  Senator  Sargeant 
and  Representative  Page,  which  communication  of  yours 
inquires  as  to  the  legality  ^nd  propriety  of  a  compliance  with 
the  request,  1  have  the  honor  respectfully  to  submit : 

The  provision  for  the  custody  of  the  records  of  the  various 
Departments  is  found  in  section  1()I  of  the  Revised  Statutes, 
which  provides  that  "  the  hetul  of  each  Department  is  author- 
ized to  prescribe  regulations,  not  inconsistent  with  law,  for 
the  government  of  his  Department,  •  ♦  ♦  and  the  cus- 
tody, use,  and  preservation  of  the  records,  papers,  and  prop- 
erty appertaining  to  it.'- 

Certain  files  of  the  Executive  Departments  have  definitely 
the  character  of  public  records,  and  to  copies  of  these  parties 
interested  are  entitled  upon  payment  of  the  fees  prescribed. 
The  most  important  of  such  files  are  the  patents  for  useful 
inventions  and  the  jiatents  for  lands.  (See  Eev.  Stat.,  sec- 
tions 213,  459,  460,  461,  515,802,  &c.) 

By  section  882  it  is  provided:  '*  Copies  of  any  books, 
records,  papers,  or  documents  in  any  of  the  Executive 
Departments,  authenticated  under  the  seals  of  such  Depart- 
ments, respectively,  shall  be  admitted  in  evidence  equally 
with  the  originals  thereof." 


346  HON.    CHARLES   DEVENS 

Marshftrs  P«es. 

•■■■■■     ■■_--  —    -  _  ■  I 

Department  of  Justice, 

July  28,  1877. 

Sir  :  In  reply  to  your  letter  of  the  26th  instant,  inquiring, 
in  the  case  of  the  Lakeside  Library,  whether  that  is  to  be  con- 
sidered afl  within  the  intendment  of  the  terra  "  i>eriodical  pub- 
lication,'' as  employed  in  the  various  statutes  as  to  classifica- 
tion of  mailable  matter,  I  have  the  honor  to  say : 

The  question  submitted  by  you  seems  to  be  either  a  ques- 
tion purely  of  fact  or  a  mixed  question  of  law  and  fact.  The 
proper  definition  of  "  periodical  publication  "  seems  to  me  to 
be  substantially  this :  •  every  printed  lit/crary  paper,  printed 
and  published  periodically  in  parts  or  numbers  at  definite 
intervals.  If  this  be  a  correct  definition,  the  facts  indicate 
that  this  is  a  periodical  publication.  Each  paper,  while  it 
bears  no  date,  has  a  distinct  number.  It  is  published  at  reg- 
ular intervals,  three  times  a  month,  and  while  it  is  intended 
that  each  number  shall  be  complete  in  itself,  and  it  is  so  adver- 
tised, this  nile,  on  an  examination  of  the  paper,  is  found  not 
to  be  invariable,  and  occasionally  articles  are  continued  from 
one  number  to  another.  It  is,  as  required  by  section  5  of  the 
act  of  June  23,  1874,  (18  Stat.,  232,)  a  publication  addressed 
to  news  agents,  and  is  claimed  by  the  proprietor  also  to  be 
addressed  to  regular  subscribers,  although  he  admits  that  the 
number  of  regular  subscribers  is  comparatively  few,  sale  of 
the  magazine  being  generally  in  individual  numbers. 

When  addressed  to  news  agents  or  regular  subscribers,  I 

am  of  opinion  that  it  is  entitled  to  pass  at  the  rate  of  postage 

prescribed  for  "  periodical  publications.'' 

Very  res]>ectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  David  M.  Key, 

Poatmmte}'-  Oenera  L 


MARSHAL'S  FEES. 

Under  section  Bii9  Rev.  Stat,  the  marshal  for  the  district  of  Kentucky, 
in  a  case  where  proceedingn  are  stayed  after  levy  of  an  execution,  and 
no  moneys  are  collected  thereon,  is  entitled  to  charge  the  half  commis- 
sions allowed  by  the  law  of  Kentucky  to  a  sheritf  in  such  a  case. 


TO   THE   SECRETARY   OF   THE   TREASURY.  347 

MftrthftPt  Feet. 

Where  the  marshal  who  levied  the  execution  has  received  his  half  com- 
missions! his  successor  will  be  entitled  to  no  more  than  half  commis- 
sions for  completing  the  collection  and  paying  over. 

Department  of  Justice, 

June  30, 1877. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  July  23,  inclosing  a  communication  from  the  Comp- 
troller, which  requeHts  my  opinion  as  to  the  propriety  of  a  cer- 
tain charge  by  the  United  States  marshal  for  the  district  of 
Kentucky. 

The  charge  is  3  per  cent.,  or  one-half  commissions,  on  a 
sale  under  a  renditiofii  exponas  in  a  suit  in  which  the  Unites! 
States  are  plaintiffs,  stayed  until  further  orders  from  the 
United  States  attorney  and  the  defendants;  the  marshal  hav- 
ing now  gone  out  of  oifice. 

These  commissions  are  claimed  under  the  United  States 
act  of  February  26,  1853,  (Rev.  Stat.,  sec.  829),  and  the  Ken- 
tucky act  of  February  4,  1865,  allowing  the  half  commissions 
in  question.  The  act  of  Congress  allows  United  States  mar- 
shals for  making  the  service  of  any  tinal  process,  *'  seizing  or 
levying  on  property,  advertising  and  disposing  of  the  same 
by  sale,  set-off,  or  otherwise  according  to  law,  leceiving  and 
paying  over  the  money,  the  same  fees  and  iK)undage  as  are 
or  shall  l)e  allowed  for  similar  services  to  the  sheriffs  of  the 
States,  respectively,  in  which  the  service  is  rendered." 

There  is  a  slight  error  of  punctuation  in  the  report  of  this 
provision  in  the  Revised  Statutes  which  docs  not  exist  in 
the  act  as  originally  printed,  (10  Stat.,  164) ;  the  omission  of 
the  comma  after  ''  according  to  law."  As  correctly  i)rinted, 
the  clause  ^'receiving  and  paying  over  the  money"  is  only  an 
additional  8i>ecification  of  the  services  for  which  marshals 
are  to  be  allowed  the  same  fees  and  poundage  as  are  allowed 
to  State  sheriffs. 

I  cannot  view  this  clause  as  intended  to  deprive  marshals 
of  their  right  to  the  fees  and  poundage  allowed  to  SUite  sheriffs 
where  moneys  have  not  been  actually  collected.  The  manifest 
intention  of  the  act  is  to  ])ut  United  States  marshals  in  regard 
to  comi)en8ation  on  the  same  footing  in  all  resi>ect8  with  the 
sheriffs  of  the  States  where  the  services  are  rendered.  In  the 
case  stated  the  only  questions  can  be,  (1)  does  the  law  of 
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Kentucky  allow  poundage  wh*ere  the  proceedings  have  been 
stayed  after  levy  of  execution,  no  moneys  having  been  col- 
lected f  and,  if  so,  (2,)  what  is  the  rate  of  poundage  allowed  f 
Since  the  law  of  Kentucky  does  allow  poundage  in  such  case^ 
and  in  the  formof  one  half  commissions  on  the  amount  of  the 
judgment,  I  thiuk  this  is  decisive  of  the  propriety  of  the 
charge  in  question.  The  act  of  Congress  allows  marshals 
serving  in  Kentucky  both  the  fees  atid  poundage  allowed  to 
the  sheriffs  of  that  State;  but  the  fee-bill  of  Kentucky  {Qea. 
Stat.,  p.  460)  makes  no  other  provision  for  poundage  what- 
ever than  this :  that  when  the  judgment  is  collected,  it  shall 
consist  of  6  per  cent,  commissions,  and  where,  atter  a  levy  of 
execution,  proceedings  are  stayed,  of  one-half  commissions,  or 
3  per  cent." 

It  may  be  proper  to  add  that  in  no  case  can  more  than  fall 
commisions  be  taxed  to  a  sheritf  or  marshal  in  one  and  the 
same  suit;  and  that,  consequently,  where  the  marshal  who 
levied  the  execution  has  received  his  half  commissions,  his 
successor  will  be  entitled  to  no  more  than  half  commissions 
for  completing  the  collection  and  paying  over. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 

servant, 

CHAS.  DEYENS. 
Hon.  JonN  Sherman, 

iSecretary  of  the  Treasury, 


DISBURSING  AGENTS  FOR  LIGHT-HOUSES. 

Collectors  ot*  customs,  whose  compensation  does  not  exceed  $3,000  a  year, 
are  entitled,  (under  secticm  4(>72  R«^v.  Stat.,)  when  acting  as  superin- 
tendents and  disbursing  agents  for  liglit-houses,  to  compensation  for 
their  services  as  such  disbursing  agents,  the  amount  whereof  is  to  be 
determined  by  the  S«»^retary  of  the  Treasury,  but  is  not  to  exceed  $400 
in  any  fiscal  year. 

Department  of  Justice, 

August  2, 1877, 

Sir  :  In  answer  to  j-our  letter  of  the  30th  ultimo,  upon  the 

subject  of  compensation  to  collectors  of  the  revenue  while 

acting  as  superintendents  of  light-houses,  I  have  the  honor  to 

say : 

The  enactments  which  commence  May  18,  1842,  by  which 
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the  coinniission  of  superinteiideiits  of  lights  was  fixed  at  2^  * 
l}er  cent.,  and  which  were  continued  from  time  to  time  until 
June  30,  1874,  concerned  only  the  individual  appro])riations 
made  from  year  to  year,  and  were  not  general  statutes.  They 
therefore,  except  immediately  under  such  appropriations, 
gave  no  right  to  collectors  acting  as  superintendents  of  light- 
houses to  receive  this  compensation. 

By  the  Kevised  Statutes,  which  went  into  effect  on  June 
22, 1874,  (sec.  4672,)  it  was  provided  that  where  the  compensa- 
tion of  any  collector,  acting  as  disbursing  agent  for  light- 
houses, was  not  more  than  $3,(KM)  a  year,  such  officer  should 
receive  for  services  as  disbursing  agent  not  more  than  $400 
in  any  fiscal  year.  The  i>rovi8iou  undoubtedly  gave  to  a  col- 
lector acting  as  superintendent  of  lights  the  right  to  a  com- 
pensation for  his  services  as  disbursing  agent.  It  did  not 
entitle  him  to  anv  fixed  sum,  but  left  the  matter  of  his  com- 
peiisation  to  be  determined  within  tlie  maximum  of  $400  each 
fiscal  year  by  the  Secretary  of  the  Treasury.  While  no  ap- 
propriation ha«  since  been  made  for  the  comi)en8ation  of  col- 
lectors for  services  as  disbursing  agents,  yet  the  efiTect  of  the 
statute  is  to  entitle  them  to  such  conjpensation.  The  amount 
thereof  is  to  be  determined  by  the  Secretary  with  reference 
to  the  amount  of  money  paid  over  by  the  collector  in  disburs- 
ing a«  superintendent  of  lights,  having  regard  also  to  the 
greater  or  less  inconvenience  attending  the  performance  of 
such  duty.  While  no  rule  is  laid  down  for  the  Secretary, 
yet  appropriations  for  many  years  having  provided  that  the 
agent  should  receive  a  compensation  equal  to  2^  per  cent., 
this  would,  under  ordinary  circumstances,  seem  to  be  a  con- 
venient and  just  rule  to  be  adopted  by  the  Secretary,  it  being 
of  course  understood,  as  before  stated,  that  the  maximum 
compensation  to  be  received  by  such  collector  for  services  as 
disbursing  agent  cannot  exceed  the  sum  of  $400.  While  the 
amount  of  comx)ensation  to  be  paid  or  allowed  is  to  be  ascer- 
tained by  the  Secretary  of  the  Treasury,  it  is  probably  un- 
necessary to  add  that  such  amount  cannot  be  paid  until  Con- 
gress shall  have  made  an  appropriation  for  the  purpose. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sb^erman, 

Secf^etary  of  the  Treasury. 
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CASE  OF  MESSRS.  VANN  AND  ADAIR. 

In  1868,  A.  and  V.  made  a  contract  with  the  Osage  tribe  of  Indians,  by 
which  they  were  to  rt^ceive  one-half  of  what  should  be  He^'ured  to  the 
tribe  by  reason  of  their  services  in  preventing  the  ratification  of  a  treaty 
affecting  lands  of  the  tribe.  After  the  ratitication  had  lieen  defeated 
that  contract  was  relin<iuish(Hl,  and  in  1873  a  new  one  was  made,  by 
which  the  sum  of  |2:iO,(K)0  was  agreed  to  lie  paid  A.  and  V.  This  con- 
tract having  been  snl>mitted  by  these  parties  to  the  Commissioner  of 
Indian  Affairs  and  the  Secretary  of  tlie  Interior  '^for  payment  of  the 
whole  amount  thereof,  or  for  so  much  as  they  might  deem  just  and 
equitable  in  the  premises/^  was  approved  by  the  Commissioner  and 
Secretary*  for  the  snm  of  $50, (XK),  which  was  accordingly  paid.  Subse- 
quently, on  application  of  A.  and  V.  to  the  Indian  Department  to  re- 
open the  case,-  the  Secretary  of  the  Interior  refu8e<l  to  make  any  further 
allowance.  On  petiti<m  of  the  governor  and  council  of  the  Osages  in 
behalf  of  A.  and  V.,  asking  the  President  to  direct  a  further  allowance 
of  the  claim :  Advised  that  the  petition  cannot  with  Justice  or  pro- 
priety be  granted  by  the  President,  (1)  because  his  power  to  onler  the 
payment  is  (for  reasons  stated  in  the  opinion)  of  doubtful  legality;  (2) 
because  the  same  claim- was  submitted  by  the  parties  to  the  Interior 
Department  and  an  award  made  thereon,  which  has  been  paid;  (3)  be- 
cause at  a  subsequent  time  it  was  reopened  and  the  same  decision 
reached;  (4)  the  matter  is  now  res  adjudicata. 

Department  of  Justice, 

August  7, 1877. 

Sir  :  Beferring  to  the  letter  of  the  SOth  ultimo,  from  Pri- 
vate Secretary  Bogers,  submitting  to  me  the  i)etitiou  of  the 
governor  and  council  of  the  Osage  Indians,  together  with 
other  papers  connected  with  the  subject-matter  of  the  peti- 
tion, and  requesting  an  opinion  as  to  whether  it  is  right  and 
proper  that  the  President  should  comply  with  the  desire  of 
the  petitioners,  I  have  the  honor  to  reply : 

The  petition,  although  dated  in  May,  1877,  refers  to  a 
matter  which  has  long  been  under  discussion  before  the  Ex- 
ecutive and  the  Departments.  It  is  a  claim  by  Messrs.  Vann 
and  Adair  for  services  rendered  in  preventing  the  i*atiftcation 
of  a  proposed  treaty  of  1868,  by  which  the  Osages  were  liable 
to  be  deprived  of  the  full  value  of  their  lands,  and  thus  secur- 
ing to  those  Indians  the  benefits  to  which  they  were  entitled 
under  a  treaty  of  1865,  which  services,  it  is  claimed,  were  of 
very  great  value,  and  resulted  in  maintaining  the  Osages  in 
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their  right  to  more  than  $5,000,000.  These  services  were 
rendered  under  a  contract  with  the  Indians  that  the  claim- 
ants should  receive  one-half  of  the  amount  gained  or  secured 
by  reason  of  their  services,  which  contract  is  alleged  to  have 
been  made  some  time  in  1868.  At  a  subsequent  period,  and 
after  the  refusal  to  ratify  the  proposed  treaty  of  1868,  (it  hav- 
ing been  found  that  the  amount  thus  secured  to  the  attorneys 
was  far  larger  than  it  was  supposed  it  would  have  been, 
either  by  themselves  or  the  Indians,)  this  contract  was  re- 
linquished and  a  new  one  was  made,  by  which  $230,000  was 
agreed  to  be  paid.  This  latter  contract  was  ratified  June  26, 
1873,  and  was  therefore  subsequent  to  the  laws  of  March  3, 
1871,  and  May  21,  1872,  which  are  incorporated  in  section 
2103  of  the  Revised  Statutes.  It  received,  however,  the  ap- 
proval of  the  Secretary  of  the  Interior  and  Commissioner  of 
Indian  Aftairs  for  the  sum  of  $50,000,  which  sum  the  claim- 
ants have  received. 

These  Indians  (like  other  tribes  of  Indians)  are  to  be  treated 
as  dependent  nations,  and  their  relation  to  the  Government 
is  that  of  wards.  It  has  been  heretofore  held  that  contracts 
made  with  tribes  for  valuable  services  to  be  rendered  such 
tribes  may  be  ratified  and  approved  so  as  to  give  them 
validity,  or  may  be  entirely  rejected.  It  is  necessary,  how- 
ever, that  such  contracts  should  comply  with  the  laws ',  and, 
if  this  contract  is  to  be  decided  by  the  law  as  it  is  enacted 
in  section  2103,  it  has  now  been  fully  and  completely  com- 
plied with,  the  full  sum  which  was  awarded  having  been 
paid.  It  is,  however,  said  that  the  transaction  of  June  26^ 
1873,  was  not  properly  a  contract,  but  a  settlement  of  a 
former  contract  merely,  and  that  the  claimants  are  entitled 
to  have  their  claim  adjudicated  as  it  stood  under  the  contract 
made  by  them  previous  to  this  settlement.  It  is,  however, 
to  be  observed  that  the  claimants  have  had  the  full  benefit 
of  the  transaction  of  June  26, 1873,  as  a  contract ;  that  they 
have  treated  it  as  such ;  and  that  they  have  received  money 
as  such  under  it.    They  cannot  now  treat  it  otherwise. 

Even,  however,  if  the  contract  as  originally  made  may  be 
ratified,  I  find  much  difficulty  in  deciding  that  there  is  any 
authority  on  the  part  of  the  President  to  pay  the  amount 
therein  stipulated  from  the  funds  over  which  he  ha«  control. 
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and  which  are  placed  under  his  authority  by  the  statute  of 
1870.  This  statute  enacts  that  the  United  States,  in  consid- 
eration of  the  relinquishment  by  said  Indiana  (the  Osages)  of 
their  lands  in  Kansas,  shall  pay  annual  interest  on  the 
amount  received  as  proceeds  of  the  sale  of  said  lands  at  the 
rate  of  five  per  centum,  "to  be  expended  by  the  President 
for  the  benefit  of  such  Indians  in  such  manner  as  he  may 
deem  proper."  From  the  authority  thus  reposed  in  the  Pres- 
ident I  do  not  think  that  it  appears  that  he  has  any  legal 
right  to  pay  antecedent  debts  with  the  five  per  cent,  which 
he  may  thus  expend  "in  such  manner  as  he  may  deem 
proi>er."  The  fund  which  is  placed  to  the  credit  of  the 
Osages  by  this  act  in  the  Treasury  he  certainly  cannot  dimin- 
ish }  and,  whatever  treaties  may  have  be«n  made  with  the 
Indians,  his  authority  to  dispose  of  the  income  is  to  be  found 
in  this  statute,  by  which  his  duties  as  Chief  Executive  are 
prescribed.  An  authority  to  pay  the  annual  interest  for  the 
benefit  of  the  Indians  cannot  fairly  be  interpreted  as  an 
authority  to  pay  their  antecedent  debts.  Its  extreme  limit 
would  seem  to  be  to  pay  the  debts  of  the  tribe  which  have 
accrued  since  the  trust  was  placed  in  his  hands  when  the 
forms  of  law  have  been  complied  with,  and  when  actual  ben- 
efit has  been  received  by  the  tribe,  after  the  income  was  thus 
at  his  disposition.  The  only  mode  in  which  antecedent  debts 
coiild  be  paid  wojald  be  by  charging  them  upon  the  annuity, 
and  before  such  debts  could  be  thus  charged  it  would  seem 
that  some  direct  authority  should  be  found  authorizing  him 
so  to  do. 

1  shouhl  therefore  be  prepared  to  say  that  it  is  not  within 
the  legal  power  of  the  President  to  direxjt  the  payment  of  this 
claim,  were  it  not  that  Judge  Pierrepont,  in  an  opinion  deliv- 
ered upon  this  subject  as  Attorney-General,  has  held  that  if 
the  facts  justified  such  a  payment  the  law  would  authorize 
it.  Mr.  Evarts,  also,  as  counsel,  has  expressed  a  similar 
opinion.  In  view  of  these  opinions,  without  saying  decidedly 
that  the  President  has  not  the  legal  authority  in  question,  I 
content  myself  with  simply  saying  that  it  is  doubtful  whether 
he  has  such  authority. 

Perhaps  this  is  suflicient  in  the  present  case,  as  there  are 
other  reasons  than  those  connected  with  the  legal  i)ower  of 
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the  President  which  seem  to  me  to  quite  strongly  show  that, 
even  if  it  exists,  it  should  not  be  exercised  in  favor  of  the 
claimants.  After  the  contract  of  June  20, 1873,  was  made, 
the  whole  matter  was  submitted  to  the  Commissioner  of 
Indian  Affairs  and  the  Secretary  of  the  Interior  in  July,  1874, 
^^for  payment  of  the  whole  amount  thereof,  or  for  so  much 
as  they  might  deem  just  and  equitable  in  the  premises." 
Upon  this  the  Commissioner  recommended  '<  that  the  contract 
be  approved  for  the  sum  of  $50,000,  to  be  paid  these  attor- 
neys in  lieu  of  cUl  claims  for  past  services  for  the  Osage 
Nation;"  and  it  was  approved  for  that  amount.  The  sum 
thus  allowed  was  paid  to  the  attorneys,  and  received  by  them, 
not  upon  account,  as  is  argued  by  their  counsel,  but  as  their 
claim  for  services  rendered  the  Osage  Nation.  This  transac- 
tion, therefore,  in  its  whole  character  was  in  the  nature  of  a 
submission  by  the  parties  and  an  award  upon  this  submis- 
sion; and  upon  the  receipt  of  their  money  it  became  an 
executed  award,  and  they  have  no  further  claim  for  their 
services.  Whether  or  not  the  $50,000  could  properly  have 
been  paid  was  a  subsequent  matter  of  discussion.  It  appears 
(ui>on  examination  of  the  books  at  the  Treasury,  said  of*  a 
report  made  by  the  Acting  Secretary  to  the  Senate  in  answer 
to  a  resolution  of  that  body)  to  have  been  paid  under  a  pro- 
vision "  that  the  Secretary  of  the  Interior  be,  and  hereby  is, 
authorized  to  expend  from  the  proceeds  of  the  sale  of  the 
lands  of  the  Great  and  Little  Osage  Indians,  provided  to  be 
sold  by  section  12  of  said  act  of  July  15, 1870,  the  sum  of 
$200,000  per  annum  for  two  years,  or  so  much  thereof  as  may 
be  necessary  for  the  purchase  of  stock  and  agricultural 
implements,  opening  farms,  erection  of  houses,  and  for  the 
civilization  and  support  of  the  Osages  and  their  tribal  gov- 
ernment." It  is  unnecessary  here  to  consider  whether,  under 
such  an  appropriation,  this  sum  of  $50,000  could  properly 
have  been  paid.  It  was,  in  point  of  fact,  paid ;  and  the 
claimants  at  least  cannot  treat  the  transaction  as  anything 
but  an  award  by  the  Commissioner  and  Secretary,  to  which 
they  submitted,  and  of  which  they  have  had  the  full  benefit. 
At  a  subsequent  x>eriod,  the  claimants  pressed  a  reopening 
of  this  case  in  the  Indian  Department,  and  the  Secretary,  on 
December  7, 1875,  refused  to  make  any  further  allowance, 
23  p 
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holding  that  the  practice  of  paying  such  claims  out  of  the 
Indian  trust  fund  was  a  vicious  one,  and  should  thereafter  be 
wholly  discontinued. 

At  a  subsequent  period,  on  July  8, 1876,  in  answer  to  a 
resolution  of  a  committee  of  the  House  of  Representatives, 
requesting  that  the  Secretary  of  the  Interior  lay  before  the 
Attorney-General  the  facts  in  his  possession,  obtain  his  opin- 
ion as  to  the  legality  of  this  claim,  and  communicate  to  the 
committee  said  opinion,  the  Department  of  the  Interior 
declined,  upon  the  facts  before  it,  to  again  reopen  the  case, 
alleging  that,  in  its  opinion,  it  now  plainly  appeared  that  no 
payment  of  any  amount  should  ever  have  been  made  to  these 
claimants. 

In  connection  with  the  subject  of  the  proceedings  before 
the  Department  of  the  Interior,  I  ought  also  to  call  attention 
to  a  resolution  passed  by  the  Board  of  Indian  Commissioners 
on  July  29, 1875,  to  the  effect  that,  if  any  payment  was  justi- 
fiable, the  payment  of  $50,000  was  ample  for  the  services 
alleged  to  have  been  rendered  by  Messrs.  Vann  and  Adair, 
and,  further,  that  the  papers  in  the  said  claim  be  returned  to 
the  Department  with  the  disapproval  of  this  board,  and  the 
earnest  recommendation  that  no  further  payment  be  made. 

It  therefore  fully  appears  that  this  matter  has  been  twice 
completely  and  fully  adjudicated  in  the  Department  of  the 
Interior  against  the  claimants.  The  mere  form  in  which  it  is 
now  presented — ^as  a  petition  to  the  President  directly — can 
make  no  difference.  The  substance  of  the  matter  is  the  same, 
and  it  has  twice  been  distinctly  passed  upon  by  the  Interior 
Department,  which,  within  its  sphere,  represents  the  Presi- 
dent. There  is  no  rule  of  administration  better  settled  than 
that  when  a  matter  has  once  been  fully  and  distinctly  decided 
in  an  Executive  Department,  it  is  not  consistent  with  pro- 
priety to  reopen  it,  unless  new  evidence  and  new  facts  are 
presented.  All  the  facts  in  the  case  were  of  course  known  to 
the  claimants  at  the  time  that  they  made  their  original  appli- 
cation to  the  Department  of  the  Interior.  It  was  said  by  Mr. 
Wirt "  to  be  a  rule  of  action  prescribed  to  itself  by  each  admin- 
istration to  consider  the  acts  of  its  predecessors  conclusive, 
so  far  as  the  Executive  is  concerned.''  (2  Opin.,  9.)  This  rule 
has  been  so  often  restated  by  this  Department,  and  has  been 
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80  generally  adhered  to,  that  it  is  unnecessaiy  to  encumber 
this  opinion  with  citations.  Without  it,  it  is  obvious  that  a 
claim  may  be  again  and  again  presented  for  consideration 
until  all  the  acts  of  his  predecessors  have  to  be  reviewed  by 
each  successive  Department  officer,  and  claims  thus  forced 
through  the  Departments  by  persistency,  or  because,  from 
time  to  time,  evidence  is  lost  upon  which  the  original  decis- 
ions against  claimants  were  made. 

At  a  period  subsequent  to  the  final  rejection  of  this  claim 
by  the  Department  of  the  Interior  the  claimants  resorted  to 
Congress  for  the  purpose  of  obtaining  relief.  If  they  are  enti- 
tled to  relief,  this  is  the  only  place  where,  it  seems  to  me,  it 
can  now  be  obtained. 

Upon  the  whole  case,  I  therefore  respectfully  suggest  to 
the  President  that  no  rule  of  justice  or  propriety  requires  the 
granting  of  this  petition :  first,  because  his  power  to  order  the 
payment  of  the  sum  is  of  doubtful  legality ;  second,  because 
the  same  claim  was  submitted  by  the  attorneys  to  the  Depart- 
ment of  the  Interior,  and  an  award  made  thereon  which  has 
been  fully  paid ;  third,  because  at  a  subsequent  time  it  was 
reopened,  and  the  same  decision  reached. 

I  have  not  consided  it  necessary  to  determine  or  pass  upon 
the  question  of  what  was  the  actual  value  of  the  services 
rendered  by  the  attorneys. 

I  have  added  to  the  papers  submitted  to  me  by  Mr.  Bogers 

copies  of  the  decisions  of  the  Department  of  the  Interior  and  of 

the  resolution  of  the  Board  of  Indian  Commissioners  to  which 

I  have  referred,  as  well  as  two  additional  arguments  furnished 

by  General  Ewing. 

Yery  resi)ectfully,  your  obedient  servant, 

CHAS.  DEYENS. 
The  President. 


COMPENSATION  OF  CUSTOMS  OFFICERS. 

A  special  deputy  (without  compensation  an  such),  constituted  hy  the 
naval  officer  at  the  port  of  New  York,  under  section  2G32  Rev.  Stat.,  to 
perform  the  duties  of  the  latter  in  cases  of  occasional  and  necessary 
absence  or  of  sickness,  may  at  the  same  time  be  appointed  to  a  clerk- 
ship in  the  office  of  such  naval  officer,  and  be  allowed,  under  section 
2745  Rev.  Stat.,  a  compensation  for  his  services  as  clerk  greater  in 
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amount  than  that  affixed  by  law  to  the  permanent  office  of  deputy 
naval  officer  at  the  same  port,  provided  it  do  not  exceed  the  rate  usu- 
ally  paid  for  similar  services.  This  case  distinguished  from  the  casea 
considered  in  the  opinion  of  June  4,  1877. 

Depaktment  of  Justice, 

August  9, 1877. 

Sib  :  In  answer  to  your  letter  of  the  4th  instant,  in  which 
yon  say  that  you  desire  to  restore  the  compensation  of  $5,000 
formerly  received  by  Mr.  Silas  W.  Burt,  as  clerk  in  the  naval 
ofSce  at  New  York,  under  the  provisions  of  section  2634  of 
the  Bevised  Statutes,  if,  in  my  opinion,  it  does  not  conflict 
with  my  decision  rendered  under  date  of  June  4,  last,  which 
has  been  adopted  by  the  Department,  I  have  the  honor  to 
say: 

In  that  opinion  it  was  held  by  me  that  officers  performing 
the  duties  of  a  position  to  which  Congress  had  annexed  a 
definite  salary  should  not  be  appointed  to  such  position 
without  compensation  and  then  be  appointed  clerks  at  a  sal- 
ary other  than  that  provided  for  such  officers  under  the  gen- 
eral authority  given  to  the  Secretary  of  the  Treasury  to  flx 
the  pay  of  clerks  at  the  port  of  New  York,  such  pay  not  to 
exceed  the  rates  of  compensation  usually  paid  for  similar 
services. 

With  that  opinion  I  remain  satisfied,  and  the  only  question,, 
therefore,  is  as  to  its  application  to  the  case  of  Mr.  Burt. 

The  duties  performed  by  that  gentleman  I  learn  from  his 
letter  addressed  to  yourself  under  date  of  June  8,  last,  which 
I  assume  to  be  correctly  stated.  It  appears  that  he  has  no 
appointment  as  a  general  deputy  naval  officer.  He  has  a 
special  appointment  from  the  naval  officer,  which  authorizes 
him  to  act  in  his  stead  in  cases  of  occasional  and  necessary 
absence,  or  of  sickness,  and  not  otherwise.  This  appoint- 
ment is  not  one  of  the  fixed  and  permanent  offices  of  the  port^ 
and  has  never  been  confirmed  by  the  Department.  It  is 
treated,  therefore,  as  a  duty  individual  in  its  character,  and 
intended  merely  to  relieve  the  naval  officer  himself  in  the 
cases  referred  to.  It  is  not  intended  by  it,  as  I  understand, 
t'aat  he  shall  perform  the  duties  ordinarily  performed  by  a 
deputy  naval  officer.  There  are  two  classes  of  deputy  col- 
lectors, deputy  surveyors,  and  deputy  naval  officers  j  the  one 
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with  fixed  and  definite  duties,  which  continue  the  same 
whether  the  chief  officer  is  present  or  absent,  and  whose  offi- 
ces are  i^ermanent  in  their  character  5  the  other  special,  and 
intended  simply  to  provide  for  the  performance  of  the  duties 
of  such  officer  in  case  of  inability  on  his  part.  The  duty 
performed  by  Mr.  Burt  is  of  the  latter  character,  while  his 
general  duty  is  that  of  a  clerk  of  the  highest  class,  if  I  rightly 
understand  what  is  included  in  the  term  "  comptroller,'^  whom 
I  take  to  be  a  8ui)ervising  officer  of  a  large  portion  of  the 
accounts  and  clerical  work  of  the  office.  Such  a  clerk  may 
properly  have  his  compensation  fixed  by  the  Secretary  of  the 
Treasury  at  a  rate  which  he  deems  appropriate,  provided  it 
is  not  higher  than  would  be  paid  elsewhere  for  similar  serv- 
ices. (Rev.  Stat.,  sec.  2745.)  The  salary  to  be  fixed  should 
be  graduated  according  to  the  general  duties  performed  by 
such  clerk,  and  any  occasional  and  special  service  which  he 
may  i)erform  as  a  deputy  naval  officer  should  be  regarded  as 
incidental  only. 

In  this  aspect  of  the  facts  of  this  case,  I  am  of  opinion  that 
the  Secretary  of  the  Treasury  may  properly  determine  the 
compensation  of  Mr.  Burt  as  clerk,  and  that,  in  connection 
with  his  clerical  duties  under  the  title  of  comptroller,  he  may 
also  from  time  to  time,  as  occasion  may  require,  perform  the 
duties  of  deputy  to  the  naval  officer,  receiving  no  compensa- 
tion for  such  duty. 

Very  respectfully',  your  obedient  servant, 

CHAS.  DEV'EXS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


UNEXPENDED  BALANCES  OF  APPROPRIATIONS. 

Under  section  5  of  the  act  of  June  20,  1874,  chap.  328,  it  is  the  duty  of 
disbursing  officers,  with  whom  funds  have  been  placed  for  disbursement, 
when  the  time  arrives  at  which  unexpended  balances  of  the  approjiria- 
tions  from  which  such  funds  were  drawn  lapse,  to  repay  the  funds 
remaining  in  their  hands,  in  order  that  they  may  be  carried  to  the  sur- 
plus fund  and  covered  into  the  Treasury. 

Where,  previous  to  that  time,  these  officers  have  issued  certificates  by 
which  claims  upon  such  approi)riations  have  been  definitely  ascertained, 
and  payment  thereof  has  not  actually  been  made  before  that  time,  such 
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claims  may  thereafter  be  paid  by  them  out  of  the  proj^er  funds  remain- 
ing in  their  hands. 
For  what  period  and  to  what  amount  such  officers  should  be  allowed  to 
retain  in  their  hands  funds  for  that  purpose,  afber  the  date  when  unex- 
pended balances  of  the  appropriation  lapse,  is  a  matter  of  administra- 
tion, falling  within  the  province  of  the  Secretary  of  the  Treasury  to 
regulate. 

Department  of  Justice, 

August  10,  1877. 

Sir:  In  answer  to  your  letter  of  the  6th  instant,  inquiring 
in  relation  to  ^^  funds  in  the  hands  of  disbursing  officers  belong- 
ing to  appropriations  which  lapsed  into  the  Treasury  on  June 
30, 1877,  and  under  the  surplus  fund  act  of  June  20, 1874,  (18 
Stat.,  110,  sec.  5,)  ^  I  have  the  honor  to  say : 

Although  funds  have  been  paid  from  the  Treasury  into  the 
hands  of  disbursing  officers,  if  they  have  not  been  paid  out, 
or  have  not  been  expressly  set  aside  for  the  payment  of  debts 
which  have  been  ascertained  and  determined,  when  the  time 
arrives  at  which  the  unexpended  balances  of  appropriations 
lapse  into  the  Treasury,  it  will  be  the  duty  of  the  disbursing 
officers  to  repay  such  funds,  that  they  may  be  carried  to  the 
surplus  fund  and  thereafter  covered  into  the  Treasury. 

The  mischief  intended  to  be  remedied  by  the  surplus  fund 
act  of  June  20, 1874,  was  that  of  permitting  appropriations  to 
continue  available  for  the  payment  of  the  debts  or  claims  for 
which  they  provided  for  a  long  period  after  such  appropria- 
tions  were  made,  and  was  intended  to  fix  a  definite  period 
within  which  the  appropriations  should  be  used  or  the  unex- 
pended balances  carried  to  the  surplus  fund.  If  the  disburs- 
ing officers  were  permitted  to  retain  the  funds  which  are  in 
their  hands  after  the  arrival  of  such  period,  the  object  of  the 
law  would  be  to  a  certain  extent  defeated,  as  the  funds  would 
continue  available  for  a  longer  period  than  was  intended. 

It  would  not  be  competent,  therefore,  for  the  disbursing 
officers  to  continue  to  issue  certificates  payable  from  the  bal- 
ances in  their  hands  after  the  date  when  they  lapse  into  the 
Treasury.  If,  however,  previous  to  that  time  they  should 
have  issued  certificates  by  which  claims  upon  these  appro- 
priations have  been  definitely  determined  and  decided,  and 
the  parties  in  whose  favor  the  certificates  are  issued  are  enti- 
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tied  to  their  money,  although  the  payment  has  not  actually 
been  made  before  the  date  referred  to,  such  claims  may  there- 
after properly  be  paid  by  the  disbursing  officers.  The  issu- 
ance of  these  certificates  is  a  definite  ascertainment  of  the 
claims  which  are  expressed  by  them,  and  the  mischief  intended 
to  be  remedied  by  Congress — namely,  that  of  permitting 
appropriations  to  remain  available  after  a  definite  period — 
would  not  exist  in  the  case  supposed,  because  before  such 
period  arrived  there  would  have  been  a  distinct  setting  aside 
of  such  portions  of  the  appropriations. 

For  what  period  the  disbursing  officers  should  be  allowed 
to  retain  in  their  hands  funds  for  the  purpose  of  meeting  the 
certificates  issued  by  them  previous  to  June  -30, 1877,  is  a 
matter  of  administration  only.  While  they  continue  to  hold 
the  same,  of  course  the  amount  to  be  carried  to  the  surplus 
fund  cannot  be  accurately  ascertained  and  covered  int4>  the 
Treasury.  To  permit  them  to  hold  such  funds  for  an  indefi- 
nite period  would,  therefore,  be  impossible.  It  is  for  the 
Secretary  to  prescribe  such  a  rule  in  regard  to  the  amount  to 
be  retained  by  the  disbursing  officers  as  shall  seem  proper  in 
view  of  the  information  which  he  may  receive  as  to  the  amount 
in  fall  of  such  certificates,  and,  further,  to  prescribe  how  long 
they  may  retain  such  sums,  and  within  what  time  they  must 
be  paid  into  the  Treasury. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEYEXS. 

Hon.  John  Shebhan, 

Secretary  of  the  Treasury. 


DEPOSIT  OF  PUBLIC  MONEYS. 

The  Secretary  of  the  Treasury  has  authority  to  deposit  the  moneys 
received  by  the  sale  of  bonds  under  the  acts  of  July  14,  lb70,  chap.  256, 
and  January  14,  1875,  chap.  15,  with  public  depositaries  designated 
and  selected  by  him  under  the  provisions  of  section  5153  Rev.  Stat., 
taking  such  security  as  the  statute  requires. 

Department  of  Justice, 

Augmt  30,  1877. 

Sir  :  In  answer  to  yours  of  tlie  29th  instant,  I  have  the 
honor  to  say  that  by  the  refunding  act  approved  July  14, 
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1870,  the  Secretary  of  the  Treasury  is  authorized  to  sell  bonds 
of  a  certain  character  at  not  less  than  their  par  value  for 
coin,  and  that  under  the  resumption  act  approved  January 
14, 1875,  he  is  authorized  to  sell  similar  bonds  at  not  less  than 
par  in  coin ;  and  the  question  is  now  presented  whether  the 
money  received  by  the  sale  of  such  bonds  under  said  acts  may 
be  deposited  with  public  depositaries  selected  under  the 
national  bank  act,  in  pursuance  of  the  authority  conferred  by 
sec.  5153 of  the  Bevised  Statutes.    That  section  is  as  follows: 

^^All  national  banking  associations,  designated  for  that  pur- 
pose by  the  Secretary  of  the  Treasury,  shall  be  depositaries  of 
public  money,  except  receipts  from  customs,  under  such  reg- 
ulations as  mUy  be  prescribed  by  the  Secretary ;  and  they 
may  also  be  employed  as  financial  agents  of  the  Government; 
and  they  shall  i)erfonn  all  such  reasonable  duties,  as  depos- 
itaries of  public  moneys  and  financial  agents  of  the  (xovem- 
ment,  as  may  be  required  of  them.  The  Secretary  of  the 
Treasury  shall  require  the  associations  thus  designated  to 
give  satisfactory  security,  by  the  deposit  of  United  States 
bonds  and  otherwise,  for  the  safe-keeping  and  prompt  pay- 
ment of  the  public  money  deposited  with  them,  and  for  the 
faithful  performance  of  their  duties  as  financial  agents  of  the 
Government.  And  every  association  so  designated  as  receiver 
or  depositary  of  the  public  money  shall  take  and  receive  at 
par  all  of  the  national  currency  bills,  by  whatever  associa- 
tion issued,  which  have  been  paid  into  the  Government  for 
internal  revenue  or  for  loans  or  stocks.'' 

By  this  section  it  is  therefore  provided  that  all  national 
banking  associations  designated  by  the  Secretary  of  the 
Treasury  for  that  purpose  shall  be  depositaries  of  the  public 
money,  that  they  may  also  be  employed  as  financial  agents 
of  the  Government,  and  that  they  are  obliged  to  perform  all 
such  reasonable  duties,  as  depositaries  of  public  money  and 
financial  agents  of  the  Government,  as  may  be  required  of 
them.  The  other  provisions  of  the  section  are  not  necessary 
to  be  here  considered,  as  they  embrace  matters  of  detail  as  to 
the  mode  in  which  the  duties  are  to  be  performed. 

The  provisions  of  this  statute  are  so  explicit  that  it  is  hardly 
susceptible  of  more  than  one  constniction.  It  permits  the 
Secretary  to  designate  national  banks  as  depositaries  with 
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the  exception  referred  to,  it  authorizes  him  to  emplo^^  them 
as  financial  agents  of  the  Government,  and  it  compels  them 
to  x)erform  all  reasonable  duties  as  depositaries  of  public 
money  and  financial  agents  of  the  Government. 

As,  however,  it  is  not  always  possible  to  arrive  at  the  true 
construction  of  a  single  provision  without  considering  the 
subject-matter  to  which  it  refers,  and  the  legislation  upon  the 
whole  subject,  I  briefly  examine  that,  for  the  purpose  of  ascer- 
taining whether  the  most  obvious  meaning  of  the  section  is 
its  true  meaning. 

By  the  act  of  August  6,  1846,  the  only  depositaries  of 
public  money  were  the  Treasurer  of  the  United  States,  the 
assistant  treasurers,  and  the  treasurers  of  the  mint  and  its 
branches.  Xo  provision  was  made  for  other  depositaries 
until  the  act  of  February  25, 1863,  by  which  it  was  provided 
(sec.  54)  "  that  the  Secretary  of  the  Treasury  is  hereby  author- 
ized, whenever,  in  his  judgment,  the  public  interest  will 
be  promoted  thereby,  to  employ  any  of  such  associations  ^ 
(national  banks)  "doing  business  under  this  act,  as  deposi- 
taries of  the  public  moneys,  except  receipts  from  customs." 

The  exception  was  probably  introduced  for  the  reason  that 
a1:  the  time  of  this  enactment  the  only  receipts  in  coin  were 
those  from  customs  duties.  This  act,  by  virtue  of  which 
national  banks  were  created,  was  re-enacted  on  June  3, 1864, 
with  certain  important  differences  5  and  it  is  from  this  latter 
act  that  the  section  5163  of  the  Revised  Statutes,  above 
quoted,  is  drawn.  While  the  earlier  statute  only  authorizes 
the  national  banks  to  be  used  as  depositaries  of  the  public 
moneys,  it  will  be  observed  that  the  later  statute  gives  to  the 
Secretary  a  larger  power  in  reference  to  that  which  he  may 
require  of  the  national  banks,  and  imposes  upon  them  the 
duty  of  performance.  The  legislation  referred  to  in  its  pi*og« 
ress  therefore  seems  to  contemplate  that  these  banks  may 
be  used  as  financial  agents  of  the  Government  whenever  and 
to  the  extent  which  the  Secretary  deems  it  expedient  to  em- 
ploy them. 

In  answer  to  your  inquiry,  I  have  therefore  the  honor  to 
say  that  the  Secretary  of  the  Treasury,  if  he  deems  it  expe- 
dient as  a  matter  of  administrative  policy,  may  sell  bonds 
under  the  acts  known  as  the  *^i*efunding"  and  "resumption'^ 
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acts,  depositing  the. amounts  received  therefrom  with  such 

public  depositaries  as  he  may  select  under  the  national  bank 

act,  taking  such  security  as  is  required  by  the  statute. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVEXS 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


SOLDIERS  DETAILED  FOR  SPECIAL  SERVICE. 

Section  35  of  the  act  of  March  3,  1863,  chap.  75,  forbids  the  allowance  of 
extra-duty  pay  to  soldiers  who  are  detailed  for  special  service. 

An  order  which  relieves  a  soldier  from  duty  iu  his  company,  but  requires 
him  to  immediately  report  for  duty  in  another  branch  of  the  military 
service,  is  not  a  furlough,  (though  it  be  so  stylbd  in  the  order,)  but  is 
essentially  a  detail  for  other  duty,  and  must  be  treated  as  such. 

The  Secretary  of  War  can  release  a  soldier  from  his  contract  of  enlist- 
ment by  a  discharge,  but  has  no  power  to  suspend  it,  even  with  the 
soldier's  consent. 

Department  of  Justice, 

September  4,  1877. 

Sir:  In  answer  to  your  letter  of  the  2d  instant,  in  regard 
to  a  claim  of  Henry  F.  Lines,  late  of  Company  B,  First 
Illinois  Artillery,  for  compensation  as  a  telegraph  operator, 
and  requesting  an  opinion,  M  the  instance  of  the  Second 
Comptroller,  as  to  whether  this  claim  can  legaUy  be  allowed, 
I  have  the  honor  to  say : 

Lines  was  a  soldier  in  the  service  of  the  United  States  as  a 
private  of  the  First  Illinois  Artillery,  and  while  in  such 
service  was  detailed  for  duty  as  a  telegraph  operator.  By 
the  statute  approved  March  3, 1863,  it  is  provided  (sec.  35) 
that  <^  enlisted  men,  now  or  hereafter  detailed  to  special 
service,  shall  not  receive  any  extra  pay  for  such  services 
beyond  that  allowed  to  other  enlisted  men.''  This  section 
repeals  the  authority  to  allow  extra-duty  pay  to  soldiers 
detailed  for  special  ser\ice,  and  such,  I  think,  is  clearly  the 
legislative  construction  of  it,  as  shown  by  the  act  of  April  1, 
1804,  in  which  provision  is  made  for  payment  of  extra  com- 
pensation to  a  particular  class  of  soldiers. 

The  suggestion  is  made  that  the  case  of  Lines  may  be 
taken  out  of  the  general  rule,  upon  the  ground  that  he  was 
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allowed  a  furioagh  withoat  pay  or  emoluments  by  virtue  of 
an  order  of  the  Secretary  of  War  of  the  date  of  November  19^ 
1864,  and  that  a  portion  of  the  service  for  which  he  seeks  extra 
compensation  was  rendered  after  the  issuance  of  such  order. 

At  the  time  the  said  order  issued,  Lines  was  already  upon 
duty  as  a  telegraph  operator  by  virtue  of  an  order  of  May  3, 
1864,  proceeding  from  the  headquarters  of  the  Army  of  the 
Tennessee,  and  continued  upon  this  duty  after  the  issuance 
of  the  furlough  in  question.  It  will  be  observed  that  the 
order  issued  November  19,  1864,  giving  him  a  furlough 
without  pay  or  emoluments,  contains  also  an  order  that  the 
soldiers  therein  named  ^^will  be  borne  on  their  company  rolls 
as  on  furlough  without  pay  or  emoluments,  and  will  report 
for  duty  by  telegraph  to  Oapt  J.  C.  Van  Duzer,  assistant 
quartermaster,  United  States  Volunteers,  Nashville,  Tenn.'^ 
The  duty  to  be  performed  was  in  the  United  States  Telegraph 
Corps.  All  parts  of  this  order,  as  well  as  those  of  the  pre- 
vious order,  are  to  be  taken  together,  and  it  cannot  be  con- 
sidered to  be  a  furlough  in  any  proper  sense  of  the  term. 
That  18  not  a  furlough  which  does  not  release  the  soldier 
temporarily  from  his  military  service,  but  simply  transfers 
him  from  one  branch  of  the  service  to  another  and  from  one 
duty  to  another.  This  order  relieves  Lines  from  duty  in  his 
company,  but  orders  him  for  duty  to  another  military  com- 
mander. It  is  in  all  essential  characteristics  a  detail  of  him 
to  the  performance  of  the  duty  which  he  afterwards  dis- 
charged. It  is  not  possible,  although  it  is  called  a  ftirlough, 
when  it  is  accompanied  by  a  detail  for  other  and  distinct 
duty,  to  treat  it  otherwise  than  as  a  detail  for  such  duty.  It 
will  be  observed  that  in  the  letter  of  the  Secretary  the  order 
\b  so  treated. 

It  has  also  been  suggested  that  this  order  may  be  treated 
as  a  suspension  of  the  soldier  for  the  time  being,  and  that  he 
may  thus  receive  pay  suitable  to  the  important  duty  which 
he  performed  as  a  telegraph  operator. 

It  is  impossible  to  give  the  order  this  construction,  for  it 
is  not  in  the  i>ower  of  the  Secretary  to  suspend  the  enlist- 
ment of  a  soldier,  retaining  the  right  to  resume  his  proper 
control  over  him  as  an  enlisted  man  at  any  definite  or  indefi- 
nite period.    He  may  discharge  him  from  the  service  accord- 
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ing  to  the  contract  which  is  made  by  enlistment,  but  the 
right  to  suspend  the  contract  does  not  exist  upon  the  part  of 
the  Secretary,  even  with  the  consent  of  the  soldier.  To  use 
the  language  of  Attorney-General  Clifford  (4  Opin.,  538): 
^^The  Executive  Department  has  discretionary  authority  to 
discharge  before  the  term  of  service  has  expired,  but  has  no 
power  to  vary  the  contract  of  enlistment.'' 

I  am  therefore  of  opinion  that  no  contract  to  pay  a  monthly 
salary  to  an  enlisted  man  as  a  telegraph  operator  could  le- 
gally be  made.  The  soldier  is  entitled  to  receive  the  amount 
of  his  pay  and  emoluments  as  a  private,  and  no  more. 

Considering  the  value  of  the  services  rendered  by  Private 

Lines,  I  should  be  very  glad  in  his  individual  case,  if  it  were 

in  my  power,  to  come  to  a  conclusion  different  from  that 

which  I  have  stated. 

Very  respectfully,  your  obedient  sen'ant, 

CHAS.  DEVENS. 
Hon.  George  W.  McOrary, 

ikcretary  of  ^Yar, 


CLAI3I  OF  GEORGE  U.  GIDDINGS. 

lu  February,  1861,  and  previously,  G.  had  a  contract  (with  the  usual  pro- 
vision for  one  mouth's  pay  where  service  is  discontinued )  for  carrying 
the  mail  on  route  8076  from  San  Antonio  to  Los  Angeles,  >ia  £1  Paao, 
which  was  by  an  order  of  the  Postmaster-General  issued  on  the  16th  of 
March,  1861,  in  pursuance  of  the  act  of  February  27,  1861,  chap.  57, 
extended  until  June,  1865.  Subsequently,  on  the  30th  of  May,  1861, 
the  Postmaster-General  issued  an  order  (under  the  act  of  February  28, 
1861,  chap.  61)  discontinuing  the  service  between  San  Antonio  and  £1 
Paso  until  it  conld  be  safely  restored.  lu  1863  the  Post-Office  Depart- 
ment declined  to  make  an  allowance  for  discontinuance  of  service  on 
this  part  of  the  route,  for  the  reason  that  it  '*  stands  in  the  same  cate- 
gory with  the  mass  of  Southern  mail  contracts,  and  must  await  what- 
ever action  is  taken  on  them.''  Held  (1)  that  this  was  not  a  final  adju- 
dication upon  the  claim  for  one  mouth's  pay  for  said  discontinuance, 
but  amounted  only  to  a  postponement  of  its  consideration,  and  that 
the  Department  is  not  precluded  thereby  from  now  passing  npon  the 
claim ;  (2)  that  though  the  action  of  the  Postmaster-General  in  discon- 
tinuing the  set^'ice  was  taken  under  the  act  of  February  28,  1861,  the 
contractor  is  nevertheless  entitled  to  the  one  month's  pay  by  virtue  of 
his  contract,  agreeably  to  the  law  as  laid  down  in  the  ca^  of  Beevide 
vs.  Umied  Statetfj  (8  Wall.,  38.) 
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Department  of  Justice, 

September  5, 1877. 

SiE:  The  questions  proposed  by  you  in  relation  to  the 
claim  of  George  H.  Giddings  arise,  as  I  understand  from 
your  several  communications,  upon  the  following  state  of 
facts: 

In  February,  1861,  and  previously,  Oiddings  had  a  con- 
tract for  carrying  the  mail  on  route  8076,  from  San  Antonio 
to  Los  Angeles,  via  £1  Paso,  for  which  he  was  to  receive  per 
annum  $175,000  for  that  part  of  the  route  between  San  An- 
tonio and  El  Paso,  and  $125,000  for  that  part  of  the  route 
between  El  Paso  and  Los  Angeles — $300,000  in  all. 

The  contract  for  service  on  this  route  contained  the  pro- 
vision required  by  law  that  the  Postmaster-Oeneral  might 
discontinue  or  curtail  the  service  in  whole  or  in  part  when- 
ever the  public  interests  should  require  it,  he  allowing  one 
month's  pay  on  the  amount  of  service  dispensed  with. 

On  February  22,  1861,  the  ordinance  of  secession  of  the 
State  of  Texas  was  passed.  On  February  28, 1861,  Congress 
passed  an  act  providing  that  whenever,  in  the  opinion  of  the 
Postmaster-General,  the  postal  service  cannot  be  safely  con- 
tinued *  •  *  on  any  post-routes  by  reason  of  any  cause 
whatever,  the  Postmaster-General  is  hereby  authorized  to 
discontinue  the  postal  service  on  such  routes,  or  parts 
thereof,  •  ♦  •  till  the  same  can  be  safely  restored.  (12 
Stat.,  177.) 

On  July  13,  1861,  Congress  authorized  the  President  to 
declare,  by  proclamation,  any  one  of  the  several  States,  or 
parts  thereof,  named  in  said  act  (which  included  the  State 
of  Texas),  to  be  in  insurrection  against  the  United  States, 
and  enacted  that  thereupon  all  intercourse  should  cease  be- 
tween the  citizens  thereof  and  the  citizens  of  the  rest  of  the 
United  States.  (12  Stat,  sec.  5  of  chap.  3,  p.  257.)  In  pur- 
suance thereof  the  President,  on  the  16th  day  of  August  fol- 
lowing, declared  Texas,  with  other  States,  in  insurrection. 
(12  Stat.,  1262.) 

On  February  27,  1861  (12  Stat.,  sec.  16,  p.  169),  Congress 
passed  an  act  directing  the  Postmaster-General  to  extend 
mail  contract  on  route  8076,  the  route  covered  by  Giddings's 
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contract,  so  that  it  would  expire  with  connecting  route  in 
1865,  and  increased  the  pay.  On  March  16, 1861,  the  Post- 
master-General, under  the  act  of  Congress  of  February  27, 
1861,  issued  an  order  extending  contract  of  Giddings  until 
June,  1865; 

On  the  30th  of  May,  1861,  an  order  was  issued  by  the  Post- 
master-General, to  take  effect  on  the  1st  of  July  following,  to 
discontinue  the  service  between  San  Antonio  and  El  Paso,  a 
distance  of  700  miles,  until  it  can  be  safely  restored. 

Service  on  said  route  from  El  Paso  to  Los  Angeles  was 
continued  until  August  2, 1861,  on  which  date  the  following 
order  was  issued : 

"Texas. — San  Antonio  to  San  Diego,  1,520  miles.    Route 

8076, 1859-'62. 
"  Discontinue  service  and  annul  the  contract,  to  take  effect 
immediately.'' 

On  October  23, 1861,  the  postmaster  at  San  Diego,  Cali- 
fornia, reported  that  the  order  of  August  2, 1861,  went  into 
effect  on  the  11th  of  September,  1861. 

The  records  and  papers  on  file  further  show : 

^'  April  21, 1862.— Withdraw  certificate  of  the  postmaster 
at  San  Diego,  California,  reported  October  23, 1861,  and  fix 
date  of  discontinuance  of  service  under  order  of  August  2, 
1861,  to  take  effect  on  the  30th  of  September,  1861,  instead  of 
the  11th  of  September,  1861." 

Records  further  show  payment  for  service  from  San  Antonio 
to  El  Paso  up  to  time  of  suspension  of  the  order  of  May  30, 
1861,  but  no  record  appears  of  any  i)ayment  of  extra  pay  for 
one  month  on  this  end  of  the  line. 

Mr.  M.  B.  Bramhall  was  financial  agent  of  Giddings,  and 
in  April,  1862,  he  gave  an  order  to  John  T.  Doyle  for  the 
month's  extra  pay  on  the  entire  line  of  the  route  from  San 
Antonio  to  Los  Angeles  and  San  Diego. 

In  January,  1863,  it  is  shown  by  the  papers  on  file  that  the 
Department  held  that  the  claimant  was  entitled  to  one 
month's  pay  on  the  western  i>ortion  of  the  route,  and  it  is 
stated  in  the  application  made  by  Doyle  for  reconsideration 
that  this  language  wa^s  used  by  G.  W.  McLellan,  then  Assist- 
ant Postmaster-General,  in  his  decision,  namely :    "  2.  That 
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the  eastern  half  of  it  which  was  suspended  by  the  order  of 
May  30, 1861,  stands  in  the  same  category  with  the  mass  of 
Southern  mail  contracts,  and  must  await  whatever  action  is 
taken  on  them,"  and  that  Doyle  refused  to  accept  one  month's 
extra  pay  on  that  portion  of  the  route. 

On  September  27, 1866,  Mr.  Bramhall,  the  financial  agent 
again  made  application  for  one  month's  extra  pay  on  the 
entire  route,  but  no  record  appears  showing  that  any  disposi- 
tion was  made  of  the  application. 

On  the  14th  of  February,  1866,  Giddings  applied  for  the 
restoration  of  the  service  on  that  part  of  the  route  between 
San  Antonio  and  El  Paso,  and  no  record  is  shown  of  the  dis- 
position of  this  application. 

On  July  31, 1867,  Agent  Bramhall  made  application  for 
one  month's  extra  pay  on  the  route  from  El  Paso  to  Los  An- 
geles, and  it  was  allowed  and  paid  for  that  end  of  the  route 
under  the  following  order : 

"August  1, 1867.— Route  8076,  Texas,  1,520  mlles.--San  An- 
tonio to  San  Diego. 
"Continue  order  of  August  2, 1861,  so  as  to  allow  con- 
tractor one  month's  extra  paj'  on  discontinuance  of  service 
and  annulment  of  contract." 

Upon  this  state  of  facts  the  first  question  that  arises*is, 
whether  or  not  it  has  been  definitely  decided  and  adjudged 
by  the  Department  that  the  month's  pay  on  that  portion  of 
the  route  now  claimed,  to  wit,  from  San  Antonio  to  El  Paso, 
is  to  be  treated  as  having  been  finally  settled  and  determined. 

The  rale  that  matters  once  fully  considered  and  decided  by 
a  Department  are  not  to  be  reopened  and  readjudicated  by 
its  successors,  unless  upon  the  occurrence  of  new  facts,  or 
upon  such  a  change  of  the  law  as  would  justify  a  review  in 
an  action  at  law  or  a  bill  in  equity,  is  so  well  settled  that  it 
may  now  be  assumed. 

From  this  state  of  facts  it  appears  that  the  first  adjudica- 
tion was  by  Assistant  Postmaster-General  McLellan — that  the 
eastern  half  of  the  route  suspended  by  the  order  of  May  30, 
1861,  stands  in  the  same  category  with  the  mass  of  Southern 
mail  contracts,  and  must  await  whatever  action  is  taken  on 
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them.  This  adjadication  amounts  only  to  a  postponement  of 
this  claim ;  while  the  claim  for  one  month's  pay  on  the  west- 
em  portion  of  the  route  was  allowed.  This  was  in  January, 
1863.  On  the  27th  of  September,  1866,  application  was  made 
for  extra  pay  on  the  entire  route;  but  nothing  appears  show- 
ing that  any  disposition  was  made  of  the  application.  On 
July  31,  1867,  Agent  Bramhall  made  application  for  one 
month's  extra  pay  on  the  western  portion  of  the  route,  to 
wit,  fh)m  El  Paso  to  Los  Angeles,  and  it  was  allowed  and 
paid. 

It  appears,  therefore,  that  in  this  application  he  included 
no  claim  for  the  eastern  end  of  the  route,  and  his  previous 
application  of  September  27, 1866,  seems  to  have  slumbered. 

I  am  therefore  of  opinion,  upon  this  state  of  facts,  that  it 
cannot  be  said  that  the  matter  of  the  present  claim  for  one 
month's  pay  upon  the  eastern  portion  of  the  route  has  been 
finally  adjudicated  by  the  Department,  and  I  do  not  think 
that  the  taking  of  the  one  month's  pay  which  was  allowed 
upon  the  western  end  of  the  route  can  fairly  be  interpreted 
as  any  waiver  of  the  claim  upon  the  eastern  end  of  the  route, 
the  only  formal  adjudication  upon  which  appears  to  have 
been  that  it  should  await  whatever  action  was  taken  with 
the  mass  of  Southern  mail  contracts. 

"Considering  the  question  as  one  which  the  Department 
may  treat  as  fairly  before  it,  and  in  which  their  action  cannot 
be  deemed  to  have  been  controlled  by  a  previous  adjudica- 
tion, it  is  necessary  to  examine  the  validity  of  this  claim. 

That  seems  to  me  to  be  settled  by  the  case  of  Eeeside 
against  The  United  States,  (8  Wall.,  38,)  in  which  it  was 
held  that  the  act  of  February  28,  1861,  coiJd  not  control  the 
legal  import  of  the  contracts,  nor  did  it  confer  any  greater 
power  than  the  Postmaster-General  possessed  under  them, 
and  that  a  discontinuance  of  the  postal  ser\ice  upon  a  route 
in  certain  rebellious  States  would  entitle  the  contractor  to 
one  month's  pay  for  services  upon  the  route  or  such  i)ortion 
thereof  as  was  thus  discontinued.  (See  also  7  C.  CL,  89.) 
The  facts  in  the  present  case,  although  they  differ  in  some 
details  from  those  in  the  case  of  Reeside,  do  not  differ  in  any 
particulars  essential  to  the  decision. 


TO   THE   SECRET  ART   OP   THE   TREASURY.  369 

Bekftte  om  Articles  for  Bepalr  of  Tettelt. 

In  making  this  reply,  I  have  not  considered  the  question 

whether  there  is  now  any  appropriation  from  which  the  claim, 

if  allowed,  conld  be  paid  by  the  Postmaster-Oeneral. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  David  M.  Key, 

Postmaster-  Oeneral. 


REBATE  ON  ARTICLES  FOR  REPAIR  OF  VESSELS. 

An  American  yessel  employed  in  the  foreign  trade,  for  the  repair  of  which 
articles  of  foreign  production  have  been  withdrawn  from  bonded  ware- 
house free  of  duty,  may  engage  in  the  coastwise  trade  not  more  than 
two  months  in  any  one  year  withont  payment  of  duties  on  such  articles 
S'^ction  2514  Rev.  Stat,  is  to  be  construed  with  section  2513  Rev.  Stat., 
as  if  it  formed  a  part  thereof. 

DEPARTMENT  OP  JUSTICE, 

September  5, 1877. 

Sir  :  Your  letter  of  the  24th  ultimo  proposes  the  inquiry, 
"  Whether,  under  the  tenth  section  of  the  act  of  June  6,  1872, 
(reproduced  in  the  Revised  Statutes,  sections  2513  and  2514,) 
an  American  vessel,  for  the  repair  of  which  articles  of  foreign 
production  have  been  withdrawn  from  bonded  warehouse  free 
of  duty,  may  be  employed,  without  the  payment  of  duties  on 
siuch  articles,  in  the  coastwise  trade  of  the  United  States,  not 
more  than  two  months  in  any  one  year,  in  the  same  manner 
as  vessels  in  the  comiruction  of  which  such  articles  have  been 
usedf 

In  reply,  I  have  the  honor  to  say  that,  in  my  opinion,  the 
second  proviso  in  the  tenth  section  referred  to  is  intended  to 
apply  to  the  same  class  of  vessels  which  are  described  in  the 
section  itself ^that  although  the  words  ^^  engaged  exclusively 
in  foreign  trade"  are  used  in  such  proviso,  this  must  be  taken 
in  connection  with  the  description  of  vessels  which  is  given 
in  the  substance  of  the  section,  (and  that  is  a  vessel  employed 
in  foreign  trade,)  which  vessels  are  prohibited  from  receiving 
the  benefit  of  the  section  if  they  engage  in  the  coastwise 
trade  of  the  United  States  more  than  two  months  in  any  one 
year. 

The  object  of  the  section  appears  to  be  clear  in  regard  to 
24  p 
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the  coastwise  trade.  Conducted  entirely  by  American-built 
vessels,  there  is  no  competition,  therefore,  between  such  ves- 
sels, in  regard  to  this  trade,  and  foreign  vessels.  In  regard, 
however,  to  vessels  engaged  in  foreign  trade,  there  is  neces- 
sarily a  competition  between  them  and  foreign-built  vessels; 
and  the  object  of  the  statute  was  to  enable  vessels  built  for 
the  foreign  trade  to  be  built  more  cheaply  by  relieving  them 
of  certain  duties  upon  articles  necessarily  employed  in  their 
construction,  and  the  same  principle  would  apply  to  articles 
employed  in  their  repair.  The  reason  for  permitting  vessels 
engaged  in  foreign  trade  to  be  engaged  for  two  months  in  the 
year  in  the  coastwise  trade  is  also  apparent.  In  conducting 
every  foreign  trade,  it  would  be  necessary  for  our  American 
vessels  to  go  from  port  to  port  in  order  to  obtain  at  the  par- 
ticular  port  from  which  they  were  chartered  for  foreign  voy- 
ages, or  where  they  expected  to  obtain  foreign  voyages,  their 
freights.  In  thus  proceeding  from  port  to  port  along  our 
coa«t,  it  would  be  a  heavy  addition  to  their  expenditure  unless 
they  were  j)ermitted  to  take  such  coastwise  cargoes  as  were 
offered;  and  the  case  upon  which  your  question  arises  itself 
furnishes  an  illustration  of  this  remark.  The  vessel  in  ques- 
tion having  a  charter  to  go  a  foreign  voyage  from  Charleston, 
S.  C,  and  being  at  Belfast,  Me.,  could  undoubtedly  i>ay  a 
portion  of  her  expenses  in  proceeding  from  Belfast  to  Charles- 
ton under  a  coastwise  clearance,  taking  a  cargo  to  be  delivered 
at  Charleston. 

As  the  same  reasons  apply  in  the  case  of  repair  of  vessels 
that  ai)ply  to  their  construction,  and  as  the  proviso  in  ques- 
tion is  included  in  the  same  section,  although  the  proviso  in 
regard  to  the  repair  of  vessels  uses,  as  before  stated,  the 
words  "  engaged  exclusively  in  foreign  trade,"  it  is  not  to  be 
interpreted  as  requiring  an  exact  accordance  with  that  which 
its  terras  would  require  if  it  stood  alone.  It  is  to  be  construed 
as  applying  to  those  vessels  which  are  engaged  in  foreign 
trade,  and  which  do  no  coastwise  business  except  such  as  is- 
purely  incidental  to  the  conducting  of  their  foreign  trade, 
namely,  that  of  proceeding  from  port  to  port  along  our  coast 
in  order  to  reach  the  point  from  which  they  are  to  conduct 
their  foreign  trade. 

No  chaniLie  is  made  in  this  section  by  the  Revised  Statutes, 
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in  which  it  is  divided  into  two  sections.    Section  2514  is  still 

to  be  construed  as.  if  it  formed  a  part  of  section  2513. 

I  am  therefore  of  opinion  that  the  vassel  in  question,  being 

a  vessel  en^^ed  in  foreign  trade,  and  having  been  employed 

in  the  coastwise  trade  for  less  than  two  months,  is  entitled 

to  a  rebate  of  duties  upon  the  articles  which  were  used  in  her 

repair. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVEN8. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


CASE  OF   THE   EAGLE  AND   PHCENIX   MANUFACTURING  COM- 
PANY. 

The  Eagle  and  Phcenix  Manufacturing  Company,  a  Georgia  corporation, 
with  a  large  capital  invested  in  mills,  machinery,  &c.,  by  authority  of 
an  act  of  the  Georgia  legiBlatore  passed  in  ltf73  established  a  savings 
bank  in  connection  with  its  manufacturing  business,  pledging  the 
entire  capital  stock  and  propertjr  of  the  company  for  the  payment  of 
depositors  and  the  holders  of  certificates  of  deposits  issued  thereby.  By 
the  same  act  thecorayjany  was  authorized  to  issue  certificates  of  deposit 
**  to  an  amount  equal  to  the  amount  actually  deposited,  in  sums  of  five, 
two,  and  one  dollars,  which  may  be  payable  to  the  holder  of  the  sdme, 
and  may  be  circulated  by  delivery  as  currency,''  which  were  issued  and 
empk)yed  as  currency  in  the  business  of  the  company  :  Held  that  the 
company  is  subject  to  the  tax  imposed  by  thf»  second  paragraph  of 
section  3408  Rev.  Stat.,  of  '•  one-twenty-fourth  of  one  per  centum  each 
mouth  "  upon  its  whole  capital  stock. 

Department  of  Justice, 

October  a,  1877. 

Sir  :  Your  letter  of  the  15tb  ultimo,  relative  to  the  liability 
of  the  Eagle  and  Phoenix  Manufacturing  Company  to  taxa- 
tion as  bankers  under  the  second  item  of  section  3408  of  the 
Revised  Statutes,  should  be  considered  in  connection  with 
that  statute  and  the  statute  under  which  the  company  is  doing 
business. 

In  March,  18G6,  this  company  was  incorporated  to  carry  on 
the  manufacture  of  cotton  and  woolen  goods  at  Columbus, 
(tu.,  for  which  purpose  a  capital  of  $1,250,000  was  invested 
in,  mills,  machinery,  t&c. 
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By  an  act  approved  Februarj^  17, 1873,  the  legislature  of 
Georgia  authorized  the  company  ^^to  establish  a  savings 
department  in  connection  with  the  business  of  said  company, 
and  to  receive  money  on  deposit  from  the  employes  of  said 
company,  and  others,  and  pay  such  rate  of  interest  (not 
exceeding  ten  per  cent.)  upon  the  same  as  the  directors  of 
said  company  may  determine. 

"  Section  2.  Be  it  further  enacted,  by  the  authority  afore- 
said^ That  the  said  company  is  authorized  and  is  hereby 
required  to  pledge  the  entire  capital  stock  and  property  of 
said  company  for  the  payment  of  depositors  and  those  hold- 
ing  certificates  of  deposit  in  said  savings  department.  And 
each  stockholder  in  said  company  shall  be  individually  liable 
for  the  ultimate  payment  of  depositors  and  those  holding  cer> 
tiflcates  of  deposit  in  said  savings  department  in  proportion 
to  the  amount  of  his  stock. 

"  Section  3.  Be  it  further  enacted.  That,  after  the  capital 
stock  and  property  shall  have  been  so  pledged,  the  said  com- 
pany may  issue  certificates  of  deposit  to  an  amount  equal  to 
the  amount  actually  deposited,  in  sums  of  five,  two,  and  one 
dollars,  which  may  be  payable  to  the  holder  of  the  same,  and 
may  be  circulated  by  delivery  as  currency .'' 

The  fourth  section  empowers  the  directors  to  make  the  nec- 
essary by-laws  and  regulations  for  the  proper  management  of 
the  saving:*  department. 

In  the  exercise  of  this  i)ower  the  rate  of  interest  was  fixed 
at  7  per  cent,  per  annum,  "  credited  to  each  account  on  the 
1st  day  of  January,  April,  July,  and  October.  Thus  interest 
will  be  payable  or  compounded  four  times  annually,"  &c. 
The  fourth  by-law  required  the  presentation  of  pass-books 
whenever  deposits  were  made  or,  wholly  or  in  part,  with- 
drawn, while  the  fifth  regulation  declared  that  a  payment  in 
good  faith  "  to  persons  producing  the  depositor's  pass-book 
shall  be  good  and  valid,"  &c.  The  ninth  by-law  states  that 
such  a  pass-book,  containing  the  rules  and  regulations,  will 
be  given  every  depositor  when  the  first  deposit  is  made ;  and 
^'  the  receiving  of  this  book  shall  be  considered  by  both  the 
company  and  depositor  as  an  assent  to  be  governed  by  the 
rules  as  the  terms  of  agreement."  The  sixth  rule  is  as  fol- 
lows :  "  6.  By  the  authority  of  its  charter,  this  department 
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claims  the  right  to  issue  certificates  of  deposit  eqaal  to  the- 
amoant  actaally  deposited."  The  company  not  only  claimed 
this  right,  but  exercised  it  by  issuing  certificates  of  this  tenorr 
viz: 

"  Certificate  of  Deposit^  No. . 

(Paid-up  capital,  $1,250,000.) 

"Savings  department,  Eagle  and  Phcenix  Manufacturing 

"Company  of  Columbus,  Ga. 

"This  certifies  that  one  dollar"  [or  two  dollars,  or  five,  as 
the  case  may  be]  "has  been  deposited  in  the  savings  depart- 
ment, and  that  said  amount  will  be  paid  in  currency,  to 
bearer,  on  return  of  this  certificate, 

March  1,  1875. 

"A.  J.  BUSSEY, 

^^President, 
"  G.  G.  Jordan, 

"  Secretary  and  Treasurer,^'* 

Every  such  certificate  bore  upon  its  back  this  indorsement: 
"Authorized  by  an  act  of  the  general  assembly  of  the  State 
of  Georgia,  upon  the  special  condition  *  That  the  entire  prop- 
erty of  the  Eagle  and  Phcenix  Manufacturing  Company,  and 
of  the  stockholders  individually  in  proportion  to  their  shares, 
is  pledged  for  the  payment  of  depositors  and  those  holding 
certificates  of  deposit  in  said  savings  department,'  such  act 
being  approved  17th  February,  1873,  by  James  Milton  Smith, 
governor  of  Georgia." 

It  will  be  hereafter  noticeii  that,  though  this  indorsement 
states  sufliciently  for  its  purpose,  perhaps,  the  liability  of  the 
stockholders,  it  does  not  do  so  with  entire  accuracy. 

Froui  the  tenor  of  the  by-laws  and  certificates,  as  well  as 
from  the  returns  of  deposits  and  circulation  made  by  the 
company  to  the  internal-revenue  oflScers,  it  is  apparent  that 
these  certificates  were  issued  to  persons  other  than  those 
making  the  deposit,  who  received  the  pass-book  before  men- 
tioned as  the  evidence  of  such  deposit.  Authority  for  this 
issue  of  certificates  was  found  under  the  provisions  of  the 
act  of  February  17,  1873,  especially  under  the  third  section 
thereof,  which,  by  only  requiring  that  the  amount  issued  shall 
not  excee<l  that  actually  deposited,  and  by  fixing  the  denom- 
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inations  at  the  specific  sums  of  one,  two,  and  five  dollars,  was 
construed  to  intend  such  an  issue  of  these  certificates.  These, 
it  is  to  be  fairly  inferred,  were  used  for  the  ordinary  purchases 
and  disbursements  of  the  company  in  its  business  as  a  man- 
ufacturing corporation  or  in  discounts.  As  observed  in  the 
opinion  given  on  the  7th  of  Apiil  last,  at  your  request,  rela- 
tive to  this  same  provision  of  law,  (Rev.  Stat.  sec.  3408,  item 
second,)  the  imposition  referred  to  therein  is  a  charge  for  the 
exercise  of  a  privilege,  and  not  an  assessment  upon  the  val- 
uation of  property.  It  is  not  affected  by  the  fact  that  a  fur- 
ther use  is  made  of  the  property  beside  its  use  as  a  basis  for 
banking. 

The  original  depositor,  or  the  assignee  of  his  book  and 
claim,  was  promised  repayment  of  his  deposit,  with  interest 
at  7  per  cent,  compounded  quarterly.  Of  this  promise  the 
pass-book  was  the  evidence.  For  every  dollar  of  this  indebt- 
edness the  company  was  authorized  to  issue  another  obliga' 
tion  in  the  form  of  a  certificate  of  deposit.  Its  debts  were 
thus  used  as  the  measure,  if  not  the  foundation,  of  its  bank- 
ing capacity.  Of  course  it  received  some  equivalent  in  money, 
or  cotton,  or  some  other  commodity  required  in  its  bubiness, 
for  these  certificates ;  yet  tlieir  issue  and  their  employment 
and  circulation  "  a«  cuiTcncy "  was  a  very  valuable  privilege 
—one  which  would  not  have  been  granted  except  upon  the 
pledge  of  all  the  capital  of  the  corporation  in  whose  business 
they  were  used  for  the  redemption  of  these  certificates.  Thus 
the  whole  capital  stock  was  the  basis  of  the  business  of  bank- 
ing as  well  as  that  of  manufacturing. 

It  is  suggested  by  the  officers  of  the  Eagle  and  Phoenix 
Manufacturing  Company,  by  way  of  reductio  ad  abstirdumj 
that  if  their  whole  cai)ital  is  liable  to  be  taxed  as  engaged  in 
the  business  of  banking,  the  property  of  the  individual  stock- 
holders is  also  equally  so  subject,  because  it,  too,  is  pledged 
to  secure  the  redemption  of  these  certificates.  Two  observa- 
tions, I  apprehend,  will  completely  answer  this  objection. 
First,  the  capital  and  property  of  the  corporation  are,  by  the 
charter,  made  primarily  and  directly  responsible  for  the  pay- 
ment of  these  certificates,  because  directly  used  in  connection 
with  their  issue  and  in  the  conduct  of  the  business;  while  the 
property  of  the  stockholders  is  only  made  contingently  and 


TO   THE   PRESIDENT.  375 


NnspeiiBloB  of  orflrcrs— TftcaiicieB  — Nomlnatloas 


"ultimately'^  subject  to  respond  to  these  claims,  because  it  is 
only  indirectly  benefited  by,  or  concerned  in,  any  of  the  cor- 
porate business  of  tbe  company.  Secondly,  the  statute  which 
imposes  the  tax  (Rev.  Stat.,  sec.  3408,  item  second)  itself  fixes 
"  the  capital  of  any  bank,  association,  company,  [or]  corpo- 
ration,'' and  not  the  property  of  the  corporators,  as  the  meas- 
ure of  the  assessment.  It  might  be  easily  shown  that  the 
Eagle  and  Phoenix  Manufacturing  Company,  with  its  savings 
department,  conducted  as  herein  stated,  is  a  banking  associa- 
tion and  corporation ;  but  this  is  unnecessary,  because  it  is 
not  questioned,  but  conceded  by  the  company.  As  just 
noticed,  it  is  the  chartered  "capital"  of  such  corporations 
that  is  liable  to  and  the  measure  of  an  assessment  under  the 
section  we  are  considering ;  while  it  is  only  in  the  case  of  a 
"  person  in  the  business  of  banking,"  where  there  is  no  fixed 
capital,  but  the  amount  thus  engaged  is  fluctuating,  that  the 
"capital  employed"  is  made  the  basis  of  the  assessment. 
Therefore,  if  this  company  does  a  banking  business,  its  whole 
capital  is  assessable,  whether  employed  to  its  full  extent  in 
this  business  or  not. 

If  it  were  essential  to  the  imposition  to  show  that  only  cap- 
ital employed  was  subjected  thereto,  it  would  not  be  difficult 
in  this  case,  where  the  whole  capital  constitutes  the  basis 
upon  which  the  certificates  are  issued  and  is  liable  for  their 
redemption. 

The  papers  by  you  transmitted  are  herewith  returned  as 

requested. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


SUSPENSION  OF  OFFICERS— VACANCIES-NOMINATIONS. 

Power  of  the  Preaideiit  respecting  the  HiispeuHiou  of  civil  officers  appointed 
with  the  consent  of  the  Senate,  and  his  duty  in  regard  to  the  nomina- 
tion of  persons  in  the  place  of  suspended  officers,  and  also  in  regard  to 
the  filling  of  vacancies  in  civil  offices  happening  during  a  recess  of  the 
Senate,  under  the  provisions  of  sections  1768  and  1769  Rev.  Stat. ,  stated. 

^o  duty  is  devolved  upon  the  President  to  send  in  nominations  to  the 
Senate  in  place  of  suspended  officers,  or  to  fill  vacancies,  unless  that 
body  shall  continue  in  session  for  thirty  days. 
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Where  no  nomination  in  plaoeof  a  suspended  officer  has  been  sent  in,  and 
the  Senate  adjonms,  or,  a  no  mination  having  been  sent  in,  the  Senate 
adjourns  without  confirming  it,  the  officer  suspended  thereupon  becomea 
reinstated,  but  he  may  be  again  suspended  by  the  President,  as  before. 
In  the  case  of  a  viicant  office,  under  like  circumstances,  the  office  would 
be  in  abeyance  upon  the  adjournment  of  the  Senate. 

The  President,  in  nominating  a  person  to  the  place  of  a  suspended  officer^ 
need  not  give  any  reasons  for  the  suspension. 

Department  of  Justice, 

October  4,  1877. 

SiB:  In  connection  with  onr  conversation  as  to  the  duty  of 
the  President  in  sending  in  nominations  to  the  Senate,  and 
the  effect  of  a  failure  so  to  do  upon  his  part  or  upon  that  of 
the  Senate  to  act  favorably  thereon,  I  submit  the  following 
as  a  brief  abstract  of  the  law  in  relation  to  this  subject  : 

Suspended  officers. — By  section  1768  of  the  Revised  Statutes^ 
the  President  is  authorized  during  any  recess  of  the  Senate 
to  suspend  any  ci\il  officer  appointed  with  the  consent  of  that 
body  (except  judges  of  United  States  courts)  until  the  end  of 
the  next  sess^ion  of  the  Senate,  and  to  designate  some  suitable 
person  to  perform  the  duties  of  the  suspended  officer  in  the 
meantime. 

At  such  next  session,  and  within  thirty  days  after  the  com- 
mencement thereof,  the  President  is,  by  the  same  section,, 
required  to  nominate  a  person  in  the  place  of  the  suspended 
officer. 

Should  the  Senate,  during  such  session,  refuse  to  consent 
to  the  appointment  of  the  person  so  nominated,  the  President 
is  required,  as  soon  as  practicable,  to  nominate  another  per- 
son for  the  office  to  the  same  session. 

If  the  session  should  not  continue  thirty  days,  and,  previous 
to  its  expiration,  the  President  may  have  nominated  no  one 
to  the  Senate  in  place  of  the  suspended  officer,  the  result 
would  be  that  immediately  upon  the  termination  of  the  ses- 
sion the  authority  of  the  person  designated  to  perform  the 
duties  of  the  suspended  officer  would  cease,  and  the  latter 
become  reinstated,  for  in  such  case  the  office  is  not  put  in 
abeyance.  The  incumbent,  however,  may  be  again  suspended 
by  the  President,  as  before.  And  the  result  would  be  the 
same  when  the  President  has  nominated  some  one  to  the  Sen- 
ate in  place  of  the  suspended  officer,  but  that  body  adjourns 


TO   THE    PRESIDENT.  377 

HMBpeisloM  of  orricers-Taeaiclei— HoMlMfttloiB. 

without  acting  upon  the  nomination,  or  after  refusing  its^ 
assent  to  the  appointment.    (See  13  Opin.^  301.) 

Vacancies. — By  section  1769  of  the  Revised  Statutes,  the 
President  is  authorized  to  fill  all  vacancies  which  may  hap- 
pen during  the  recess  of  the  Senate,  by  reason  of  death,  or 
resignation,  or  expiration  of  term,  by  granting  commissions 
which  shall  expire  at  the  end  of  the  next  session  of  the  Senate. 
Within  thirt}"  days  after  the  commencement  of  the  session, 
the  President  is,  by  section  1768  of  the  Revised  Statutes, 
required  to  nominate  persons  to  fill  all  vacancies  in  office 
(excepting  vacancies  in  offices  which,  in  his  opinion,  ought  not 
to  be  filled)  that  existed  at  the  meeting  of  the  Senate,  whether 
temporarily  filled  or  not. 

If  during  such  next  session  no  appointment,  with  the  con- 
sent of  the  Senate,  should  be  made  for  the  vacancy,  (whether 
it  at  the  time  be  temporarily  filled  or  not,)  in  that  case  the 
office  is  to  remain  in  abeyance  until  it  is  filled  by  appointmen- 
with  the  consent  of  the  Senate. 

Accordingly,  if  the  session  of  the  Senate  should  not  last 
thirty  days,  and  before  its  expiration  no  nomination  to  fill 
the  vacancy  may  have  been  sent  in  by  the  President,  the 
vacant  office  (whether  temporarily  filled  or  not)  would  be  in 
abeyance  immediately  upon  the  termination  of  the  session, 
and  would  so  remain  until,  at  a  future  session,  the  Senate 
should  consent  to  an  api^ointnieut  thereto. 

It  will  be  seen  that  an  office,  the  incumbent  of  which  is 
merely  suspended^  is  in  no  case  placed  in  abeyance.  This  con- 
dition arises  only  where  the  office  is  vacant. 

There  is  no  duty  devolved  upon  the  President  to  send  in 
nominations  to  the  Senate  in  place  of  officers  suspended  or 
to  fill  vacancies  unless  that  body  shall  continue  in  session,  for 
thirty  days,  although  the  results  above  stated  follow  if  the 
Senate  adjourns  without  confirming  those  appointed  to  take 
the  place  of  suspended  officers  or  to  fill  vacancies. 

In  sending  in  nominations  to  take  the  place  of  officers  sus- 
pended by  the  President,  it  is  not  necessary  that  any  reasons 
for  such  suspension  should  be  stated. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
The  Presidejjt. 
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PRIVILEGED  COMMCXICATIONS- 

Official  correspondence  between  the  Commi98ioner  of  Internal  Rerenue 
and  a  district  attorney,  in  relation  to  cases  of  violation  of  the  internal- 
reyenue  laws  and  to  prosecutions  thereunder,  belong  to  that  class  of 
communications  which,  on  grounds  of  public  policy,  are  regarded  as 
privileged,  and  the  production  of  which  in  evidence,  in  a  suit  between 
private  parties,  the  law  will  not  enforce. 

A  iubpmia  duoes  tecunij  issued  by  a  State  court,  was  served  upon  a  district 
attorney,  requiring  him  to  appear  as  a  witness  in  a  private  suit  and 
bring  with  him  all  letters  and  telegrams  received  from  the  Commis- 
sioner of  Internal  Revenue  relative  to  certain  causes  then  pending  in 
a  United  States  court  on  indictments  under  the  internal-revenue  laws: 
Advised  that  it  would  be  proper  for  the  attorney  to  appear  before  the 
State  court  in  obedience  to  the  writ,  and  there  object  to  produce  the 
papers  on  the  ground  that  they  are  privileged,  if,  in  his  Judgment  or  in 
that  of  the  Commissioner,  their  production  would  be  prejudicial  to  the 
public  interests. 

Department  of  Justice, 

October  12,  1877. 

Sir:  I  have  bad  under  consideration  the  letters  of  the 
United  States  attorney  for  the  southern  district  of  Illinois 
and  of  the  Commissioner  of  Internal  Revenue,  which  accom- 
panied your  communication  to  me  of  the  20th  ultimo,  "  rela- 
tive to  the  ])ropriety  of  producing  certain  official  papers  in 
compliance  with  a  subpoena  duces  t^cum  from  the  circuit  court 
of  Randolph  County,  Illinois." 

It  appears  by  the  letter  of  the  first-mentioned  officer  that 
a  subpcena  duces  tecum  issued  by  said  court  has  been  served 
ux>on  him  to  appear  as  a  witness  in  a  suit  pending  therein 
between  private  parties,  and  tobrin^with  him  all  letters  and 
telegrams  received  from  the  Commissioner  of  Internal  Rev- 
enue in  relation  to  the  causes  of  the  United  States  against 
certain  persons  who  had  been  indicted  in  the  United  States 
district  court  for  the  southern  district  of  Illinois  for  violation 
of  the  internal-revenue  laws.  The  plaintiff  in  the  suit,  at 
whose  instance  the  writ  was  issued,  is  seeking  to  recover 
compensation  for  his  services  as  an  attorney  for  the  defend- 
ant, and  wants  to  use  the  letters  and  telegrams  referred  to  as 
evidence  tending  to  establish  the  fact  that  he  x>^rformed 
services  in  that  capacity. 
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These  papers  the  United  States  attorney  declines  to  pro- 
duce, on  the  groui^  that  they  are  privileged  communica- 
tions; but  he  expresses  a  desire  not  to  provoke  a  conflict 
upon  doubtful  ground,  and  a«ks  that  the  subject  be  sub- 
mitted to  the  Attorney  General  for  his  views  touching  the 
point  indicated.  It  is  upon  this  point,  I  understand,  that 
you  request  my  opinion. 

Official  correspondence  between  the  Commissioner  of  Inter- 
nal Bevenue  and  the  district  attorney,  in  relation  to  cases  of 
violation  of  the  internal-revenue  laws,  and  especially  to  prose- 
cutions thereunder,  must,  I  think,  be  deemed  to  belong  to 
that  class  of  communications  which,  on  considerations  of 
public  policy,  are  regarded  as  pri\'ileged ;  that  is  to  say,  they 
are  official  communications,  whose  production  in  evidence,  in 
A  controversy  between  individuals,  the  law  will  not  enforce. 
It  is  obvious  that,  from  the  nature  of  the  subjects  with 
which  they  deal,  they  may  often  contain  matter  of  a  confl* 
dential  character,  the  disclosure  of  which  might  frustrate  the 
•ends  sought  to  be  accomplished  (as  respects  the  particular 
cases  to  which  they  relate)  in  the  administration  of  the  rev- 
enue laws,  and  thus  prove  detrimental  to  the  public  interests. 
Their  exemption  from  being  made  instruments  of  evidence, 
in  a  suit  between  private  parties,  rests  ui>on  the  principle 
that  where  the  production  of  an  official  pai)er  would  be  inju- 
rious to  those  interests,  the  general  public  interest  must  be 
considered  paramount  to  the  individual  interest  of  a  suitor 
in  a  court  of  justice.  UiK)n  this  principle  it  has  been  held 
that  official  communications  between  the  governor  and  law 
officer  of  a  colony  respecting  the  state  of  the  colony,  ( Wyatt 
vs.  Gorcj  Holt's  N.  P.  C,  299,)  orders  given  by  the  governor 
of  a  colony  to  a  military  officer,  ( Cooke  vs.  MaxicelU  2  Stark. 
R.,  183,)  a  correspondence  between  an  agent  of  government 
and  a  secretary  of  state,  {Anderson  vs.  Hamilton^  2  B.  &  B., 
156,  n.,)  the  report  of  a  military  court  of  inquiry  respecting 
an  officer  whose  conduct  the  court  had  been  appointed  to 
examine,  {Home  vs.  Bentnickj  2  B.  &  B.,  130,)  the  official 
corresx)ondence  between  the  commissioners  and  an  officer  of 
the  customs,  {Black  vs.  Holmes,  1  Fox  &  Smith,  28,)  a  letter 
from  a  secretary  of  state  to  a  person  acting  uiider  his  author- 
ity, (case  cited  2  Stark.  E.,  185,)  and  a  report  made  by  an 
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inspector-general  of  prisons  to  the  lord-lieutenant  of  Ireland^ 
(McErveny  vs.  Connellauy  17  Irish  Com.  Law  Rep.,  55,)  are 
privileged  communications,  which  courts  of  justice  will  not 
enforce  the  production  of.  I  am  not  able  to  cite  any  adjudged 
cases  from  our  Americaii  reports  in  which  the  rule  exempting 
official  pai>er8  from  being  used  in  evidence  has  been  applied, 
but  I  find  it  laid  down  in  American  treatises  of  authority  on 
the  law  of  evidence  as  one  which  is  weil  established  and 
which  governs  the  courtB  in  this  country;  and  the  English 
decisions  to  which  I  have  referred  as  illustrative.of  the  rule 
and  its  application  are  cited  in  those  treatises  with  apparent 
approval.  (See  1  Greenleaf  on  Evidence,  sec.  251 ;  1  Whart. 
on  Evidence,  sec.  604.) 

While  I  entertain  no  doubt  that  the  letters  and  telegrams 
which  passed  between  the  Commissioner  of  Internal  Revenue 
and  the  United  States  attorney,  regard  being  had  to  their 
subject-matter,  fairly  come  under  the  protection  of  the  prin- 
ciple above  adverted  to,  it  seems  to  me  that  it  would  be 
proper  for  the  latter  officer  to  appear  before  the  court  in 
obedience  to  the  subpoena,  and  to  there  object  to  produce  the 
papers  called  for  on  the  ground  that  their  production  would 
be  prejudicial  to  the  public  interests,  if,  in  his  judgment  or  in 
that  of  the  Commissioner,  such  would  be  the  case.  It  may 
.  reasonably  be  presumed  that  the  court,  on  the  objectiun  being 
made,  will  be  governed  by  the  prevailing  rule  of  law,  accord- 
ing to  which  the  production  of  the  papers  would  seem  not  to 
be  compellable. 

I  herewith  return  the  letters  mentioned,  which  were  re- 
ceived with  vour  communication. 
I  am,  sir,  very  respectfully, 

CIIAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


REINSTATEMENT  OF  SUSPENDED  OFFICERS. 

Where  an  officer  has  been  siiHpeniled  during  a  recess  of  the  Senate  and 
another  person  designated  to  perform  his  duties,  under  section  176S  Rev. 
Stat.,  the  President  may  at  any  time  revoke  the  suspension  and  thns 
reinstate  the  officer. 
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Department  of  Justice, 

October  13,  1877. 

Sir:  Referring  to  our  conversation  of  this  morning,  the 
inquiry  was  made  whether,  in  a  case  where  a  collector  of  cus- 
toms had  been  suspended  and  his  deputy  apx)ointed  in  his 
place,  the  suspension  could  be  withdrawn  and  the  original 
collector  thus  rein^toted. 

The  statute  prescribes  (Rev.  Stat.,  sec.  1768)  that  <^  during 
any  recess  of  the  Senate  the  President  is  authorized,  in  his 
discretion,  to  suspend  any  ciTil  officer  appointed  by  and  with 
the  advice  and  consent  of  the  Senate,  except  judges  of  the 
courts  of  the  United  States,  until  the  end  of  the  next  session 
of  the  Senate,  and  to  designate  some  suitable  person,  subject 
to  be  removed,  in  his  discretion,  by  the  designation  of  another, 
to  perform  the  duties  of  such  suspended  officers  in  the  mean- 
time."   •    •    • 

Under  this  statute,  it  would  appear  that  in  case  it  was 
deemed  advisable  by  the  President  to  remove  the  officer  who 
had  been  appointed  in  place  of  the  suspended  officer  and  to 
appoint  another  in  place  of  such  officer,  he  would  be  authorized 
so  to  do  by  the  terms  of  the  statute.  The  character  of  the  act 
of  susi)ension  is  such  that  it  would  also  seem  to  be  clear  that 
in  case  the  President  should  deem  it  his  duty  to  withdraw  the 
8usi)ension  which  he  had  ordered  he  might  do  so,  and  thus 
reinstate  the  original  officer.  The  word  ^'  suspension  "  itself 
imports  that  the  person  suspended  is  still  the  incumbent  of 
the  officeA-that  the  interruption  in  the  performance  of  its 
duties  by  him  is  temporary  only.  If,  therefore,  before  an- 
other person  had  been  actually  nominated  to  the  Senate, 
the  President  should  come  to  the  conclusion  that  the  suspen- 
sion had  been  inconsiderately  made,  or  that  the  reason  for  mak- 
ing it  had  ceased  to  exist,  he  would  be  entitled  to  revoke  it. 
The  effect  of  such  revocation  would  be  to  restore  the  original 
incumbent,  who  had  been  confirmed  in  his  office  by  the  Sen- 
ate, to  his  original  position. 

It  was  held  by  Attorney-General  Hoar  (13  Opin.,  221}  that 
consistently  with  the  spirit  and  purpose  of  the  tenure-of-office 
acts  of  March  2,  1867,  and  April  5, 1869,  the  President  might 
revoke  the  suspension  of  an  officer,  and  reinstate  him  in  the 
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functions  of  his  office,  after  the  refusal  by  the  Senate  to  con- 
cur in  the  nomination  to  fill  his  place.  In  that  case,  the  Sen- 
ate having  refused  to  concur  in  the  nomination  made  by  the 
Executive  to  fill  the  place  of  the  suapende<l  officer,  and  being 
still  in  session,  it  was  held  that  the  act  of  revoking  the  sus- 
pension might  be  made  by  the  Executive,  and  that  its  effect 
would  be  to  restore  to  his  former  condition  the  actual  incum- 
bent of  the  office,  to  whose  removal  the  S#iate  had  given  no 
advice  or  consent.  If  this  power  might  properly  be  exercised 
after  the  Senate  had  rejected  the  nominee  in  place  of  the  sus- 
pended officer,  no  reason  is  perceived  why  the  same  power 
might  not  properlj^  be  exercised  by  the  Executive  previous  to 
making  any  nomination  to  the  Senate. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 
The  President. 


CASE  OF  THE  CONTINENTAL  BANK-NOTE  COMPANY. 

The  Continental  Bank-Note  Company  of  New  York  contracted  to  farnisb 
and  deliver  to  the  PoHt^Office  Department  for  the  term  of  four  years, 
commencing  May  1,  1873,  all  the  adhesive  postage  stamps  which  might 
be  required  by  the  Department,  and  agreed  to  keep  on  hand  at  all  times 
a  stock  of  stamps  suflicient  to  meet  all  orders  of  the  Department.  For 
the  stamps  delivere<l  in  pursuance  of  the  agreement  the  company  were 
to  be  paid  at  a  certain  rate  per  thousand,  which  was  to  be  "full  com- 
pensation for  everything  required  to  be  doue  or  furnished  "  under  the 
contract.     On  the  24th  of  April,  1877,  just  before  the  coutxact  expired^ 

•  a  new  agreement  was  miide  with  same  company,  to  com^nence  on  May 
1,  1877,  hy  which  the  stamps  were  to  be  furni.slie<l  at  a  lower  rate.  At 
the  expiration  of  the  first  contract  a  surplus  stock  of  stamps  remained 
on  the  company's  hands,  which  were  delivered  in  fnltillment  of  ordera 

.  under  the  second  coutract,  and  for  which  the  company  claims  an  allow- 
ance at  the  rate  fixed  in  the  first  contract:  Held  that  the 'claim  is  in- 
admissible, and  that  the  company  should  only  be  paid  therefor  according 
to  the  rate  fixed  in  the  second  contract. 

Department  of  Justice, 

October  24,  1877. 
Sir  :  I  have  the  honor  to  reply  to  your  letter  of  August  28 
last,  traimmitting  certain  contracts  aud  other  papers  relating 
to  the  chiiin  of  the  Coutiueutal  Bank-Note  Company  of  New 
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Yofk,  and  askiug  what  action,  if  any,  should  be  taken  by 
your  Department  touching  the  premises. 

I  have  carefully  examined  the  case,  and  will  state  as  briefly 
as  possible  the  conclusions  tx)  which  I  have  arrived. 

In  January,  1873,  the  Post-Oftice  Department  entered  into 
a  written  contract  for  the  manufacture  and  supply  of  adhe- 
sive postage  stamps  of  the  various  denominations  required^ 
to  commence  Mayvl,  1873,  and  to  continue  four  years  from 
that  date.  Those  stipulations  that  have  any  material  bear- 
ing on  the  present  inquiry  are  as  follows : 

^^Ist.  To  furnish  and  deliver  all  the  adhesive  postage 
stamps  wliich  may  be  required  by  the  Post-Oiiice  Department 
for  a  term  of  four  (4)  years,  commencing  on  the  first  day  of 
Maj',  one  thousand  eight  hundre<l  and  seventy-three  (1873). 

^>  3d.  To  keep  on  hand  at  all  times  a  stock  of  the  several 
denominations  of  stamps,  subject  to  the  control  of  the  agent 
of  the  Department,  in  all  stages  of  manufacture,  sufficient  to 
meet  all  orders  of  the  Departuient,  and  to  provide  against  any 
and  all  contingencies  that  may  be  likely  to  occur  during  the 
existence  of  the  contract,  so  that  each  and  every  order  of  the 
Department  may  be  promptly  filled,  and  the  Department 
shall  have  the  right  to  require  the  party  of  the  second  part, 
at  any  time  during  the  existence  of  the  contract,  to  furnish 
an  extra  quantity  of  stamps  not  exceeding  a  supply  for  three 
months. 

"  9th.  To  report  to  the  Department  weekly,  under  oath,  the 
number  of  stamps  manufactured,  (finished,  unfinished,  and 
spoiled,)  the  num|;>er  issued  during  the  week,  and  the  num- 
ber available  for  issue,  all  spoiled  stamps  to  be  counted  and 
destroyed  in  the  presence  of  an  agent  of  the  Department  and 
a  representative  of  the  party  of  the  second  part. 

^*  10th.  To  furnish  the  agent  of  the  Department  and  his 
clerks  suitable  office  and  desk  room  at  the  place  of  manufac- 
ture for  the  transaction  of  the  business  of  his  agency,  with- 
out cost  to  the  United  States,  and  to  conform  in  all  respects 
to  such  regulations  as  the  Department  or  its  agent  may  from 
time  to  time  adopt  for  the  security  of  the  Government. 

"And  the  said  party  of  the  first  part  agrees  to  pay  the 
said  party  of  the  second  part  for  the  stamps  delivered  in  pur- 
suance of  this  agreement  at  the  rate  of  fourteen  cents  and 
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ninety-nine  one-handredtbs  of  a  cent  (14i^)  for  each  one 
thousand  (1,000)  stamps,  which  shall  be  fall  compensation 
for  everything  required  to  be  done  or  furnished  under  this 
contract ;  payments  to  be  made  quarterly,  &c. 

*'  It  is  further  mutually  agreed  by  and  between  the  con- 
tracting parties  as  follows : 

<<  1st.  That  an  agent  of  the  Department  shall  have  super- 
vision of  the  mamdTacture,  storage,  and  issae  of  the  stamps, 
who  shall  at  M  times  have  full  and  iree  access  to  the  apart- 
ments, safes,  and  vaults  where  the  stamps  are  manufactured 
and  stored  for  the  purpose  of  inspecting  the  same,  and  whose 
duty  it  will  be  to  require  the  stipulations  of  the  contract  to 
be  faithfully  observed.^ 

On  the  24th  of  April,  1877,  just  before  the  expiration  of  the 
contract,  the  Post-Office  Department  entered  into  a  new  con- 
tract with  the  same  comx)any,  to  commence  on  the  first  of 
May  following,  in  which  new  contract  the  average  price  speci- 
fied for  the  stamps  is  lower  than  in  the  former. 

It  is  contended  by  the  company  that  a  faithful  performance 
of  their  contract  would  necessarily  have  resulted  in  a  surplus 
stock  of  stamps  being  lef c  on  hand  at  its  termination ;  that,  in 
point  of  fact,  a  surplus  stock  was  so  left,  and  although  it  has 
been  used  under  their  succeeding  contract  with  the  Govern- 
ment, (which  stipulates  a  less  price  than  the  former,)  yet  that 
they  are  entitled  now  to  receive  the  diflFerence  between  the 
^existing  contract  price  and  that  of  the  contract  under  which 
the  stamps  were  prepared;  that  unless  the  Goverumeut  had 
taken  and  used  them  under  the  succeeding  contract  they 
would  necessarily  have  been  destroyed,  and  that  they  must  be 
treated  as  stamps  prepared  under  the  first  contract,  for  wl^ich 
they  are  entitled  to  full  payment. 

It  is  difficult  to  understand  why  the  same  argument  should 
not  require  that  the  United  States  should  not  only  pay  for 
the  finished  stamps  which  had  been  completely  prepared 
under  the  contract,  but  also  for  the  unfinished  stamps  which 
were  then  on  hand  and  in  course  of  preparation.  It  is  not 
shown  that  the  faithful  i)erformance  of  the  contract  would 
necessarily  have  resulted  in  the  existence  of  any  fipished 
stamps  at  its  close.  The  company  was  bound  to  keep  on  hand 
sufficient  stamps  "  to  meet  all  orders  of  the  Department,  and 
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to  provide  against  any  and  all  contiuftencies  that  may  be 
likely  to  occur  during  tlie  existence  of  the  contnict,  so  that 
each  and  every  order  of  the  Department  may  be  promptly 
filled."  There  wa«  a  provision  that  the  contract  might  be 
extended  hj'  the  Postmaster-General;  but  if,  in  the  absence 
of  the  exercise  of  this  authority,  the  contract  shoui<l  have  ter- 
minated on  the  30th  of  April,  and  on  that  day  there  were  no 
stamps,  finished  or  unfinished,  under  the  terms  of  the  con- 
tract, the  company  would  not  have  violated  it.  While  it  is 
undoubtedly  true  that  a  compliance  with  the  requirements  of 
the  contract  would  be  likely,  unless  great  care  was  exercised, 
to  cause  a  stock  to  be  left  on  hand  at  the  expiration  of  the 
contract,  such  would  not  be  a  necessary  result.  Even  should 
this  be  the  case,  it  is  not  agreed,  and  it  cannot  be  inferred, 
that  such  stamps  were  to  be  paid  for  by  the  Post  Office  De- 
partment. The  contract  was  so  framed,  ex  indmtria^  as  to 
guard  against  claims  of  this  nature.  It  provided  that,  '^for 
the  stamps  delivered  in  pursuance  of  this  agreement,"  the 
rate  of,  &c.,  should  be  paid  *'for  ea<;h  one  thousand  stamps, 
which  shall  be  full  compensation  for  everything  required  to 
be  done  or  furnished  under  this  contract."  If,  in  the  perform- 
ance of  what  was  required  to  be  done  or  furnished  under 
the  contract,  stamps  must  necessarily  have  been  left  on  hand 
at  its  ch)se,  the  payment  for  the  stamps  delivered  was  all  the 
comi)ensation  the  company  .was  to  receive,  as  it  was  payment 
fDr  everything  which  the  comi)any  had  done  under  the  con- 
tract. The  argument  of  the  claimants  is  that  as  it  cannot  be 
j>resumed  that  any  portion  of  the  stot^k  should  be  destroyed, 
it  was  therefore  intended  that  the  Government  should  pay 
for  it.  But  when  the  Government  in  its  contract  expressly 
stipulates  that,  in  paying  for  the  stamps  delivered  to  it,  this 
shall  be  full  compensation  for  everything  required  to  be  done 
or  furnished  on  the  part  of  the  contra(5tors,  it  cannot  be  in- 
ferred that  the  (rovernment  intends  to  pay  for  stamps  which 
might  be  left  on  hand  at  the  close  of  the  contract. 

The  illustration  used  byAssistantAttorney-General  Freeman 
in  his  opinion  seems  to  me  a  very  satisfactory  one.  If  the  now 
existing  contract  for  the  manufacture  of  stamps  had  been  at  a 
greater  instead  of  a  less  price  than  the  original  contract,  there 
is  nothing  in  the  contract  to  show  that  tUe  Government  could 
25  p 
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insist  that  tbe  stock  on  hand  at  the  close  of  the  first  contract 
should  be  delivered  under  the  new  contract  and  yet  paid  for 
under  the  old.  The  Government  could  not  contend  that  inas- 
much as  the  contract  required  that  a  stock  should  be  kept  on 
hand,  and  the  stock  kept  on  hand  was  at  a  lower  price,  it  should 
have  the  benefit  of  it  under  a  contract  to  pay  a  higher  price. 
The  reply  that  the  only  stock  the  contract  required  to  be 
kept  on  hand  was  a  sufticient  amount  "to  meet  all  orders  of 
the  Department,  and  to  provide  against  any  and  all  contin 
gencies  that  may  be  likely  to  occur  during  the  existence  of 
the  contract,  so  that  each  and  every  order  of  the  Department 
may  be  promptly  filled,''  and  that  such  having  been  done  by 
the  contractors  under  the  first  contract,  the  Government  under 
its  second  contract  could  receive  no  other  or  greater  benefit 
from  the  first  contract,  would  have  been  conclusive.  Ex  cwi- 
verso^  when  the  Government  contracts  for  stamps  at  a  lower 
rate  than  that  made  by  their  first  contract,  the  petitioners,  in 
receiving  pay  for  the  stamps  delivered  under  the  first  contract, 
have  received  pay  for  everything  required  to  be  done  or  ftir- 
nished  by  them  thereunder,  and  they  cannot  claim  any  addi- 
tional price  for  the  stock,  finished  or  unfinished,  at  the  close 
of  the  first  contract,  merely  because  they  have  made  a  second 
contract  at  a  lower  rate. 

I  am,  therefore,  of  opinion  that  the  petitioners  have  no 

just  claim  against  the  Department.    In  this  view  of  the  case 

I  have  not  deemed  it  necessary  to  consider  whether,  even  if 

the  claim  is  well  founded,  there  is  any  appropriation  under 

which  it  could  be  paid. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  David  M.  Key, 

Postmaster-  OeneraL 


FEES  OF  DISTRICT  ATTORNEYS,  MARSHALS,  AND  CLERKS. 

The  fees  of  marshals,  district  attorneys,  and  clerks  of  United  States 
courts,  in  Crovemment  siiitA,  taxed  and  recovered  as  costs  from  tbe 
defendants  therein,  should  be  turned  into  the  Treasury,  and  not  paid 
over  to  the  officers;  they  being  entitled  to  payment  (by  force  of  section 
Si'iii  Rev.  Stat.)  only  on  settling  their  accounts  at  the  Treasury,  and 
from  the  proper  appropriation. 
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'So  the  fees  of  these  officers,  in  cases  of  seizure,  are  not  payable  out  of  the 
proceeds  of  the  property  seized,  except  where  the  statute  has  so  spe* 
cially  provided,  but  are  payable  only  on  settlement  of  their  accounts 
at  the  Treasury,  as  in  other  cases.  The  exceptions  to  this  rule  are  in 
cases  of  prize  seizures,  (section  4639  Rev.  Stat.,)  and  seizures  for  for- 
feitures under  the  customs  laws  (section  :$090  Rev.  Stat.) ;  also  the  per 
centum  allowed  to  district  attorneys  in  lieu  of  all  costs  and  fees  under 
section  825  Rev.  Stat. 

Department  op  Justice, 

November  9, 1877. 

Sir  :  By  your  letter  of  the  29th  of  August  last,  the  follow- 
ing questions  are,  at  the  instance  of  the  First  Comptroller, 
submitted  to  me  for  an  opinion  thereon  : 

"  1.  Whether  fees  and  expenses  of  marshals,  district  attor- 
neys, and  clerks  of  United  States  courts,  in  Government 
suits,  when  taxed  and  collected  as  costs,  are  payable  to  said 
officers,  or  payable  into  the  Tre^isury  pursuant  to  the  pro- 
visions of  sections  3216  and  3617  of  the  Revised  Statutes. 

"2.  Whether  such  fees  and  exi>enses  in  cases  of  seizure, 
when  not  specially  provided  for  by  statute,  are  payable  out 
of  the  proceeds  of  the  property  seized,  when  the  same  is  con- 
demned and  sold  as  forfeited  to  the  United  States.'' 

Section  856  of  the  Revised  Statutes  provides  that  "  the  fees 
of  district  attorneys,  clerks,  marshals,  and  commissioners,  in- 
cases where  the  United  States  are  liable  to  pay  the  same, 
shall  be  paid  on  settling  their  accounts  at  the  Treasury." 
In  Government  suits  the  United  States  are  liable  to  those 
officers  for  their  fees  where  the  service  is  rendered  to  the 
Government.  (Compare  Caldwell  vs.  Jaoksarij  7  Cranch,  276.) 
This  liability  arises  when  the  service  is  performed ;  and  hence 
the  above  provision  applies  as  well  where  such  fees  are  ulti- 
mately recovered  as  costs  from  the  defendant,  as  where  they 
are  not  so  recovered.  Ill  either  case  they  must,  by  force  of 
that  provision,  (and  especially  when  it  is  considered  in  con- 
nection with  sections  3216  and  3617  Rev.  Stat.,)  be  regarded 
as  payable  only  on  settlement  of  the  officer's  account  at  the 
Treasury. 

But  while  this  is  to  be  deemed  the  general  rule  on  the  sub- 
ject, there  i»re  exceptional  cases,  in  which  a  ditierent  mode  of 
paying  such  fees  is  required  or  authorized.  Thus  in  i)rize 
cases,  in  the  event  of  a  condi'mnatidn   and  sale,  they  are 
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directed  to  be  paid  from  the  proceeds  of  the  sale.    (See  sec- 
tion 4(539  Kev.  Stat.)    So  in  the  case  of  fines,  penalties,  and 
forfeitures  under  the  customs  laws — the  statute  (sections  3090- 
Rev.  Stat.)  requiring  only  the  i^roceeds  thereof,  after  deduct- 
ing *^such  charges  and  expenses"  as  are  by  law  authorized 
to  be  deducted,  &c.,  to  be  paid  into  the  Treasury — it  has 
been  held  that  the  oflBcer's  fees  are  payable  from  the  pro- 
ceeds.    (7  Benedict,  40o.)    So,  in  '*  any  suit  or  proceed- 
ing arising  under  the  revenue  laws,"  the  per  centum  allowed 
to  the  district  attorney  in  lieu  of  all  costs  and  fees  in  the 
suit  or  proceeding  (see  section  825  liev.  Stat.)  would  seem 
to  be  payable  out  of  the  money  thereby  recovered.    With, 
these  exceptions,  the  mode  of  paying  the  officer's  fees,  in 
cases  where  the  Government  is  liable  therefor,  appears  to 
be  regulated  by  section  So6. 

To  the  inquiries  proi)ouiuled  by  you,  I  have  acconlingly  the 
honor  to  state  in  reply  :  First,  that  when  the  fees  of  the  offi- 
cers referred  to  are,  in  a  Government  suit,  taxed  and  recov- 
ered as  costs  from  the  defendant,  they  should  be  turned  into 
the  Treasury  and  not  paid  to  the  officers,  the  latter  being 
entitled  to  x>ayment  only  on  settling  their  accounts  at  the 
(Treasury,  from  the  proper  appropriation.  Second,  that  the 
fees  of  su(;b  officers  are  not  payable  out  of  the  proceeds  of 
properly  seized,  except  where  the  statute  has  so  specially 
provided,  as  in  cases  of  prize  seizures  and  seizures  for  forfeit- 
ures  under  the  customs  laws. 

I  aiu,  sir,  very  respectfully, 

CHAS.  D EVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


4 

CASE  OF  the  new  IDRIA  MInInG  COMPANY. 

The  Secretary  of  tLe  luterior,  by  a  decision  dated  August  4,  1871,  rejected 
au  application  of  the  New  Idria  Miniug  Company,  made  under  the  act 
of  July  2iJ,  lK(jG,  chap.  262,  for  a  patent  of  certaiu  mineral  lands  in  Cali- 
fornia. Subsequently  the  company  filed  an  application  for  a  rehearing^ 
accompanied  by  affidavits  obtained  for  the  purpose  of  curing  defects  in 
the  original  :ipplicatiou.  The  application  for  rehearing  was  denied  by 
the  Secn-tary  April  27,  1872,  but  was  reinstated  by  him  June  15,  1872^ 
since  which  time  no  action  has  been  taken  thereon.     On  March  3, 1875, 
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Congress  passed  an  act  (chap.  130)  requiring  the  Secretary  of  tlie  Interior 
to  furnish  to^hat  body  at  the  beginning  of  its  next  session  certain  infor- 
matioji  respecting  the  lands  in  question,  in  compliance  with  which  the 
Secretary  made  a  report  to  Congress  December  8,  1876 ;  but  thus  far 
Congress  has  not  acted  further  in  the  matter.  In  the  meantime  an 
ejectment  suit,  brought  against  the  company  by  an  adverse  claimant  of 
said  lands,  has  been  brought  before  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error,  and  is  still  pending  there.  The  compauy  now 
ask  that  their  case  be  taken  up  and  reviewed  upon  the  proofs  originally 
made,  the  affidavits  filed  with  the  application  for  a  rehearing,  and  the 
provisions  of  the  act  of  May  10, 1872,  chap.  152:  Held  (1)  that  the  appli- 
cation for  rehearing  is  fairly  before  the  Department  and  can  properly 
be  considered ;  (2)  that  the  action  of  Congress  (in  1875)  presents  no 
obstacle  to  a  determination  of  the  matter  of  the  application ;  (3)  that 
the  applicants  are  entitled  to  have  their  case  adjudicated  upon  the  law 
as  it  exists,  and  that,  so  far  as  any  anticipated  legislation  is  concerned, 
it  is  the  duty  of  the  Secretary  of  the  Interior  now  to  proceed  with  all 
reasonable  expedition  and  determine  the  case:  But  keldj  further,  that 
in  view  of  the  bearing  which  a  decision  in  the  case  pending  before  the 
Supreme  Court  may  have  upon  the  matter,  and  also  of  other  circum- 
stances, the  Secretary  may,  if  he  thinks  justice  requires  it,  properly  delay 
his  determination  until  that  decision  is  rendered. 

Department  of  Justice, 

November  12,  1877. 

Sir  :  I  am  informed  by  your  letter  of  May  3  last  of  the  fol. 
lowing  facts : 

"  There  is  now  pending  before  this  Department  a  motion 
for  a  review  of  the  departmental  decision  of  August  4,  1871,' 
rejecting  the  application  of  the  New  Idria  Mining  Company, 
made  under  the  provisions  of  the  act  of  July  26,  1866,  (14 
Stat.,  251-2,)  for  a  patent  of  480  acres  of  mineral  lands  situate 
in  the  State  of  California. 

"This  application,  with  accompanying  papers,  was  received 
by  the  Commissioner  of  the  General  Land  Office  on  the  12th 
day  of  August,  1868.     • 

"  September  17,  1870,  the  Commissioner  decided  that  the 
applicant  was  entitled  to  a  patent  of  the  tract  claimed,  but 
owing  to  a  letter  received  from  the  President,  directing  that  his 
name  should  not  be  signed  to  a  patent  for  said  lands,  he  trans- 
mitted the  application  and  accompanying  papers,  together 
with  a  copy  of  his  decision,  to  the  Secretary  of  the  Interior. 

"By  the  departmental  decision  afooesaid,  made  in  accord- 
ance with  the  opinion  of  Assistant  Attorney-General  Smith' 
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the  decision  of  the  Commissioner  was  reversed,  and  the  appli- 
cation of  the  company  rejected. 

"A  petition  was  then  filed  by  the  company  for  a  rehearing, 
based  upon  affidavits  filed  in  the  case  for  the  purpose  of  car- 
ing the  defects  in  the  application  suggested  by  the  opinion  of 
Mr.  Smith. 

'^  This  application  was  denied  by  departmental  decision  of 
April  27, 1872,  but  was  subsequently  reinstated  by  Secretary 
Delano,  who,  on  June  15,  1872,  directed  that  it  should  stand 
as  if  the  latter  decision  had  not  been  made. 

^'  No  proceedings  have  been  had  in  the  case  since  the  latter 
date,  and  the  company  now  ask  that  it  be  taken  up  and 
reviewed  upon  the  proofs  originally  made,  the  affidavits  filed 
in  support  of  the  motion  for  a  rehearing,  and  the  pro\isions 
of  the  mining  act  of  May  10, 1872,  so  far  as  they  are  applicable 
to  the  case. 

''  The  right  of  said  company  to  a  patent  for  the  tract  claimed 
has  been  vigorously  contested  from  the  beginning  by  William 
McGarrahan,  who  claims  it  by  purchase  from  one  Vicente 
Gomez,  an  alleged  grantee  of  the  Mexican  Government. 

"  The  grant  to  Gomez  was  finally  rejected  by  the  Supreme 
Coiu*t  of  the  United  States  at  its  December  term,  1865.  (See 
3  Wall.,  752.) 

"Prior  to  this  decision  by  the  Supreme  Court,  and  on 
December  29,  1802,  Caleb  B.  Smith,  then  Secretary  of  the 
Interior,  directed  the  Commissioner  of  the  General  Land  Office 
to  issue  a  patent  to  Mr.  McGarrahan  for  the  tract  in  question. 

"  This  decision  was  reaffirmed  by  J.  P.  Usher,  Secretary  of 
the  Interior,  March  4,  1863. 

'•  March  12,  1863,  Attorney -General  Bates  requested  the 
Secretary  of  the  Interior  to  forbid  the  issuing  of  a  patent, 
stating  that  he  desired  to  have  the  claimant's  right  to  a  patent 
determined  by  the  Supreme  Court. 

'^  March  13,  1863,  the  Commissioner  of  the  General  Land 
Office  was  directed  to  suspend  the  execution  and  delivery  of 
the  patent  until  further  advised  by  the  Secretary. 

"  It  is  now  claimed  by  Mr.  McGarrahan  that  in  pursuance 
of  the  orders  of  the  Secretary  of  the  Interior  of  December 
20, 1862,  and  March  4, 1863,  aforesaid,  a  patent  for  the  tract 
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in  question  was  regularly  executed  March  14, 1863,  although, 
not  delivered,  under  which  he  claims  title  to  said  tract. 

"  For  the  purpose  of  determining  his  right  thereto  under- 
said  alleged  patent,  he  brought  suit  in  ejectment  against  said 
New  Idria  Mining  Company,  which  is  now  i)ending  in  the 
Supreme  Court  of  the  United  States  on  writ  of  error  from  the 
decision  of  the  supreme  court  of  California. 

**  January  2(5, 1875,  resolutions  were  passed  by  the  Ilouse  of 
Bepresentatives  of  the  United  States  requesting  the  Commis- 
sioner of  the  (reneral  Land  Office  to  employ  special  counsel 
to  commence  proceedings  in  the  name  of  the  United  States 
against  the  New  Idria  Mining  Company  in  tlie  circuit  court 
of  the  United  States  for  California  to  restrain  the  further 
waiite  of  property,  for  the  appointment  of  a  receiver,  the 
reccvery  of  the  possession  of  said  premises,  and  also  seven 
millx)ns  of  dollars  in  gold  alleged  to  have  been  illegally  taken 
ther^frou). 

"  feaid  resolutions  also  instructed  and  directed  the  Secretary 
of  tlie  Interior  to  withhold  the  issuing  of  any  patent,  and  to 
allow  no  proceedings  in  his  Department  for  the  puqwse  of 
issuing  patents,  to  the  said  New  Idria  Mining  Company. 

*'Tlie  Secretarv  of  the  Interior  and  the  Commissioner  of 
the  General  Land  Otlice,  finding  it  impracticable  and  illegal 
10  comply  with  the  requirements  of  said  resolutions,  commu- 
licated  their  objections  thereto  to  the  President,  by  whom 
hev  were  sustained,  and  the  Secretarv  of  the  Interior  was 
iirected  to  transmit  their  objections  to  the  Ilouse  of  Kepre- 
jentatives  with  his  ai^proval. 

''  Under  date  of  March  2,  1875,  Secretary  Delano  trans- 
nitted  a  copy  of  his  report  to  the  President,  together  with 
tie  objections  of  the  Commissioner  of  the  General  Land  Ollice, 
t)  the  Si)eaker  of  the  Ilouse  of  Kepresentatives. 

"On  the  3d  of  March,  1875,  Congress  passed  an  act  which, 
aiiong  other  provisions,  contains  the  following:  *That  the 
Secretary  of  the  Interior  be,  and  he  is  hereby,  authorize<l  and 
drected  to  cause  a  careful  examination  to  be  made  for  the 
prpose  of  ascertaining  whether  any  person,  firm,  or  corpo- 
ution  is  now  occui)ying  any  larger  portion  of  the  lands 
kiown  a^s  Kancho  I'anoche  Grande  than  is  authorized  and 
jllowed  by  the  laws  relating  to  mining  lands,  and  that  he 
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make  full  report  of  such  examination  to  Congress  at  the 
beginning  of  the  next  session ;  and,  to  enable  the  Secretary  of 
the  Interior  to  carry  into  effect  this  provision,  the  sum  of  five 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated.'    (18  Stat.,  382.) 

"In  pursuance  of  the  authority  thus  conferred,  Kichard  P. 
Hammond,  of  San  Francisco,  Cal.,  was  appointed  by  tie 
Secretary  of  the  Interior  to  make  the  required  examinaticn, 
with  instructions,  after  such  examination  was  completed,  to 
make  a  full  report  thereof  and  transmit  the  same  to  tUs 
Department. 

"A  copy  of  Mr.  Hammond's  report,  together  with  a  n?ap 
and  accompanying  papers,  were  transmitted  by  my  prede- 
cessor, December  8,  1876,  to  the  Hon.  M.  C.  Kerr,  Speator  of 
the  House  of  Representatives,  for  the  consideration  of  Con- 
gress, as  required  by  the  a<5t  aforesaid." 

It  does  not  appear  that  Congress  has  thus  far  taken  Motion 
on  said  report. 

In  view  of  these  facts,  you  submit  for  my  opiniin  the 
inquiries,  whether  the  said  company  is  now  entitled  U  have 
its  application  for  a  review  of  the  departmental  decision  of 
August  4,  1871,  considered  and  its  rights  under  the  ixovU- 
ions  of  the  mining  laws  deternuned,  or  whether  said  applica- 
tion should  be  deferred  until  the  suit  above  mentioned  shall 
be  finally  determined,  and  until  Congress  shall  have  takei 
some  action  upon  Mr.  Hammond's  report. 

In  answer  to  these  inquiries,  I  have  the  honor  to  say,  upm 
these  facts,  that  the  question  whether  the  application  of  tie 
Ifew  Idria  Mining  Company  for  a  rehearing  shall  be  grantd 
is  now  fairly  before  the  Dei)artment.  This  application  hav- 
ing been  denied  by  departmental  decision  of  April  27,  1871, 
was  subsequently  reinstated  ])y  Secretary  Delano,  and  lis 
decision  that  it  should  stand,  as  if  the  latter  decision  had  mt 
been  made,  left  such  application  in  a  condition  that  it  cm 
properly  be  heard  by  you  as  Secretary  of  the  Departmeit. 
The  mle  that  when  a  case  has  once  been  finally  settled  bja 
predecessor  in  a  Department  it  is  not  to  be  reopened  by  Ks 
successors,  except  upon  a  new  condition  of  facts  or  law,  Us 
no  api)lication.    Nor  is  the  case  the  less  properly  before  tie 
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Department  by  reason  of  the  letter  by  authority  of  President 
Grant  of  June  1, 1875,  to  which  my  attention  has  been  called 
by  the  counsel  of  Mr.  McGarrahan.  President  Grant  had 
previously  directed  that  his  name  should  not  be  affixed  to  a 
patent  for  the  New  Idria  Mining  Company,  but  the  examina- 
tion into  the  validity  of  its  claim  for  a  patent  had  proceeded ; 
and  on  June  1,  1875,  a  letter  was  written  by  his  authority,  in 
which  it  is  stated  "  that  while  he  thinks  there  is  sufficient 
evidence  on  which  to  issue  a  patent"  to  it,  he  deems  it  better 
^^  to  defer  final  action  until  the  meeting  of  Congress,  and  then 
refer  the  whole  matter  to  that  bod}'  for  instructions."  Neither 
this  letter  nor  his  previous  action  show  final  action  by  Presi- 
dent Graht,  or  by  the  Department  by  his  direction,  disallow- 
ing the  claim  for  a  patent  by  the  New  Idria  Mining  Company. 
The  matter  was  simply  deferred  to  a  Congress  which  subse- 
quently'met  and  whose  term  is  now  expired,  which  gave  no 
instructions  in  the  premises.  The  case  is  therefore  properly 
still  pending. 

I  proceed  therefore  to  consider  the  two  questions  which  are 
involved  in  your  inquiry. 

First,  the  effect  of  the  action  taken  by  Congress,  in  my 
opinion,  offi?rs  no  obstacle  to  the  hearing  or  the  determina- 
tion asked  for,  nor  is -any  obstacle  offered  by  any  action  that' 
may  be  hereafter  anticipated  from  Congress.  On  the  con- 
trary, the  petitioners  have  a  right  to  have  their  claim  adjudi- 
cated upon  the  law  as  it  now  stands.  All  cases  presented  to 
the  Department  of  the  Interior  are  to  be  heard  and  deter- 
mined  by  the  Secretary  witliout  regard  to  any  legislation 
which  it  may  be  imagined  or  suggested  will  take  place. 
Even  if  it  were  a  matter  of  discretion  as  to  whether  or  not 
action  should  be  delayed  in  the  present  case  on  account  of 
anticipated  legislation,  I  should  have  no  hesitation  in  saying 
that  it  should  not.  The  investigation  ordered  by  Congress 
has  been  had.  It  was  reported  at  the  meeting  of  the  last 
Congress  by  the  President,  who  transmitted  the  report  of 
Major  Hammond,  to  whom  the  investigation  had  been  con- 
fided. Upon  that  report  no  action  took  place,  and  that 
Congress  has  now  passed  out  of  existence.  A  reasonable 
opportunity  has  therefore  been  afforded  to  Congress,  should 
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it  desire  to  act  in  this  matter.  I  do  not,  however,  base  my 
opinion  upon  this  ground,  as  I  entirely  concur  with  the  ox)in- 
ion  of  Attorney- General  Hoar  of  June  22,  18G9,  (13  Opin., 
113.)  No  one  can  be  deprived  of  his  legal  rights  upon  the 
possibility  that  the  law  may  some  time  or  other  thereafter  be 
cban^d,  and  nothing  but  a  repeal  quo  ad  hoc  of  the  statute 
which  prescribes  your  ordinary  diity  can.  relieve  you  of  the 
obligation  which  you  are  under  to  hear  and  determine  the 
rights  of  the  party  petitioning.  I  am  therefore  of  opinion,  so 
far  as  any  anticipated  legislation  of  Congress  is  concerned,  that 
it  is  your  duty  now  to  proceed  and  determine  the  matter  of 
the  application  of  the  petitioners. 

Second,  as  regards  the  case  now  pending  before  the  Su- 
preme Court  of  the  United  States.  It  is  the  right  of  the  De- 
partment of  the  Interior  to  decide  the  (juestions  before  it  irre- 
spective of  any  questions  pending  in  the  Supreme  Court, 
which  is  another  and  distinct  tribunal.  But  while  this  is  the 
case,  that  tribunal  is  the  one  intrusted  with  the  determina- 
tion, as  a  court  of  last  resort,  of  the  question  whether  any 
patent  has  been  issued  to  McGarrahau,  as  alleged  by  him, 
and  also  whether  it  is  valid.  It  would  be  extremely  unfor- 
tunate if  that  patent  shall  be  decided  by  the  Supreme  Court 
to  have  been>  properly  issued  and  to  be  valid,  after  a  contrary 
decision  shall  have  been  made  by  the  Department  of  the  In- 
terior. It  is  entirely  appropriate  that  the  Department  should 
avail  itself  of  every  means  that  can  be  obtained  of  deciding 
the  question  before  it  correctly,  and  in  the  exercise  of  a  sound 
discretion  it  seems  to  me  that  it  may  with  i>ro])ricty  delay  its. 
decision  of  the  question  presented  by  the  New  Idria  Mining 
Company  until  the  case  now  pending  in  the  Supreme  Court 
has  been  heard.  The  action  there  is  an  action  between  pri- 
vate parties,  and  the  <lecision  of  the  Supreme  Court  upon 
the  subject  will  be  conclusive  as  between  the  parties  to  that 
controversy,  who  are  the  Xew  Idria  Mining  Company  and 
McGaiTahan.  The  question  there  presented  is  one  as  to  the 
effect  of  certain  official  action  in  the  Department,  and  it  would 
be  a  misfortune  if  the  Interior  Department  were  in  its  decision 
to  come  in  conflict  with  that  of  the  Sui)reme  Court  as  reganls 
the  character  or  validity  of  its  own  official  action.    While  it 
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has  been  held  by  the  supreme  court  of  California  that  even  if 
the  action  of  the  Department  was  such  as  McGarrahan  claims 
it  to  be,  namely,  that  a  patent  was  actually  granted  to  him 
by  the  Department  of  the  Interior,  yet  that  such  patent  was 
improvidently  issued  and  of  no  legal  validity,  it  cannot  au- 
thoritatively be  said  that  the  appeal  to  the  final  tribunal  has 
been  frivolously  taken.  It  has  been  prosecuted  apparently 
in  good  faith  and  with  reasonable  expedition.  Few  questions 
in  litigation  can  be  pronounced  as  beyond  all  legal  doubt. 
While  you  have  the  undoubted  power  to  proceed  without  re- 
gard to  the  pendency  of  this  case  in  the  Supreme  Court  of 
the  United  States,  yet  you  are  entitled  to  exercise  your  judg- 
ment as  to  whether  it  is  £ulvisable  to  aw-ait  the  decision  of  the 
court  and  avail  yourself  of  the  light  which  may  be  thus 
thrown  upon  the  matter,  or  to  make  a  final  determination. 
In  determining  whether  you  will  delay,  all  circumstances 
should  be  taken  into  consideration,  and  it  is  to  be  observed 
that  this  case  is  one  standing  upon  the  docket  of  the  Supreme 
Court  in  such  a  position  that  it  must  very  shortly  be  reached 
for  hearing.  It  is  further  to  be  considered  that  the  ^S^ew 
Idria  Mining  Company  are  in  actual  possession  of  the  tract 
in  question,  and  that  they  do  not  sufter  any  actual  damage 
through  the  dela}'  by  reason  of  the  fact  that  any  other  person 
is  in  occupation  of  the  property  for  which  they  claim  to  be 
entitled  to  a  patent.  Upon  this  second  clause  of  your  ques- 
tion, I  am  therefore  of  opinion  that,  if  the  company  desire  a 
present  hearing,  they  are  entitled  to  have  one  with  all  reason- 
able expedition  in  the  Department;  but  that  if  you  think  jus- 
tice requires  that  you  should  delay  your  decision  until  a 
decision  of  the  Supreme  Court  of  the  case  referred  to,  or  at 
any  rate  until  an  adjudication  of  the  question  which  is  now 
presented  to  that  court,  namely,  the  question  whether  the 
patent,  assuming  one  to  have  been  issued,  was  invalid,  you 
may  properly  do  so,  having  regard  to  all  your  obligations  as 
an  administrative  ofticer. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  Carl  Schurz, 

Secretary  of  the  Interior, 
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REVENUE-CUTTER  SERVICE. 

Officers  in  the  revenue-cutter  service  belong  to  the  civil  service  of  the 
United  States,  as  contradistinguished  from  the  naval  and  military, 
and  are  subject  to  removal  by  the  President  with  the  concurrence  of 
the  Senate. 

Department  of  Justice, 

Noreynber  13,  1877. 

Sir  :  I  have  the  honor  to  return  herewith  the  statement  of 
Mr.  J.  Wall  Wilson,  late  an  officer  in  the  revenue-cutter  serv- 
ice, which  you  recently  referred  to  me.  It  appears  by  this 
paper  that  in  January,  1872,  he  was  removed  from  office  by 
the  President  with  the  consent  of  the  Senate,  by  the  api)ouit- 
ment  and  confirmation  of  a  successor,  and  the  purpose  of  the 
reference  of  the  paper  to  me,  I  understand,  is  to  elicit  my 
opinion  as  to  the  validity  of  the  removal. 

At  the  period  of  the  removal,  officers  in  the  revenue-cutter 
service  were,  by  the  ninety-ninth  section  of  the  act  of  March 
2,  1709,  chap.  22,  as  they  still  are  by  section  2760  of  the 
Kevised  Statutes,  to  be  deemed  "officers  of  the  customs.'? 
They  were  then  and  are  now  in  the  civil  service  of  the  Gov- 
ernment, as  contradistinguished  from  the  naval  and  military. 
The  laws  governing  the  tenure  of  offices  in  the  latter  branches 
of  the  public  service  have,  accordingly,  no  application  to 
them.  Being  in  the  civil  service,  they  were,  at  the  period 
mentioned,  subject  to  removal  by  the  President,  with  the  con- 
currence of  the  Senate,  at  the  discretion  of  the  former. 

Assuming,  then,  that  the  removal  in  this  case  was  made 
by  the  President  with  the  consent  of  the  Senate,  I  see  no 
ground  on  which  to  question  its  validity.  Respecting  the 
propriety  of  the  removal  under  the  circumstances  stated  by 
Mr.  Wilson,  I  do  not  feel  that  I  am  called  upon  by  you  to 
express  any  opinion.  If  injustice  was  done  to  Mr.  Wilson  in 
this  matter,  I  see  no  mode  in  which  it  can  now  be  directly  rem- 
edied. He  may,  however,  be  reappointed,  should  a  vacancy 
occur  in  the  revenue  service,  upon  the  necessary  proof  of 
qualification.    (See  section  2752,  Rev.  Stat.) 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

The  President. 
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CASE  OF  THE  CHESAPEAKE  AND  OHIO  RAILROAD   COMPANY. 

The  Chesapeake  and  Ohio  Railroad  Company,  heiiig  under  no  obligatiou 
by  contract  or  otherwise  to  convey  the  mail  from  Charlottesville  to  the 
University  of  Virginia,  (at  which  point  the  company  several  years  ago 
discontinued  its  station,  and  has  since  declined  there  to  receive  or 
deliver  passengers,  freight,  or  mails,)  is  entitled  to  the  sum  of  $1,850, 
ivithheld  from  its  pay  as  a  mail  carrier  to  defray  the  expense  of  that 
service. 

Department  of  Justice, 

November  19,  1877. 

Sir  :  Yours  of  the  14tb  instant,  received  upon  the  16tb, 
relative  to  the  validity  of  the  claim  of  the  Chesapeake  and 
Ohio  Eailroad  Company  to  $1,850  postal  pay,  withheld  to 
defray  the  expense  of  wagon-carriage  of  the  mails  from  Char- 
lottesville to  the  University  of  Virginia,  at  which  point  the 
railroad  company  several  years  ago  discontinued  its  station 
and  has  since  declined  there  to  receive  or  deliver  passengers, 
freight,  or  mails,  has  had  prompt  attention. 

In  the  exercise  of  its  constitutional  power.  Congress  has 
declared  *'  all  railways  and  parts  of  railways  which  are  now 
or  may  hereafter  be  put  in  operation "  post  roads.  (Act  of 
June  8,  1872,  chap.  335,  sec.  201, 17  Stat.,  308 ;  chap.  146,  sec. 
3, 10  Stats.,  255.)  The  University  of  Virginia  is  an  estab- 
lished post-office  ui)on  such  a  post  route. 

Whether  or  not  Congress  can,  in  the  further  exercise  of  its 
constitutional  power,  make  it  obligatory  upon  railway  com- 
])anies  to  take  and  deliver  mails  at  every  post-office  along  its 
line,  it  is  unnecessary  to  consider;  it  is  sufficient  that  it  has 
not  done  so,  except  that  it  enacted  that  all  land-grant  roads 
"  shall  carry  the  mail  at  such  prices  as  Congress  may  by  law 
provide,"  the  Postmaster-General  fixing  tbe  compensation 
if  Congress  ta>kes  no  action  on  the  subject.  (Rev.  Stat., 
sec.  4001.)  The  Chesapeake  and  Ohio  Railroad  is  not  under- 
stood to  come  within  the  terms  of  this  section,  but  to  belong 
to  the  class  of  roads  which  have  received  no  grants  from 
the  United  States,  as  to  which  the  obvious  expectation  is 
that  the  only  service  required  of  them  will  be  that  which, 
by  some  contract,  they  have  agreed  to  render.  If  they  refuse 
to  carry  the  mails,  section  3999  provides  for  their  being  con- 
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veyed  "by  horse-express  or  otherwise,"  under  contract.  This 
corporation  refused  to  contract  for  the  delivery  of  a  mail 
at  the  University  of  Virginia,  and  have  steadily  protested 
against  any  deduction  irom  the  sum  to  which  the  statute 
entitles  them  for  the  service  tbey  do  render,  in  order  to  pay 
the  expense  of  wagon-carriage  of  this  mail  from  Charlottes- 
ville to  the  University.  It  is  not  perceived  how,  under  exist- 
ing legislation,  they  can  be  compelled  to  carry  a  mail  to  any 
X>ost-offi(^  against  their  will  and  without  any  contract  for  its 
delivery  there;  nor  how  they  can  properly  be  compelled  to 
pay,  for  the  performance  by  another  of  a  service  which  the 
company  is  under  no  obligation  to  perform,  and  which  it  has 
expressly  refused  to  undertake  without  being  specially  com- 
pensated therefor.  In  my  opinion  the  Chesapeake  and  Ohio 
Eailroad  Company  are  entitled  to  have  their  full  quarterly 
pay  without  deducting  the  $25  per  month  paid  by  the  United 
States  for  the  carriage  by  wagon  of  the  mails  between  Char- 
lottesville and  the  University  of  Virginia. 

The  papers  accompanying  your  letter  are  herewith  re- 
turned. 

Verj'  respectfully, 

CHAS.  DEVENS. 
Hon.  David  M.  Key, 

Postmaster-  Oeneral. 
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Where  the  office  of  coUector  of  ctistoma  is  in  '' abeyance,''  the  duties 
thereof,  whilst  it  remains  in  abeyance,  may  lawfully  be  performed  by 
his  special  deputy,  if  there  be  one ;  if  there  be  no  such  deputy,  then  by 
the  naval  officer,  and  so  on,  as  provided  in  section  26S5  Rev.  Stat.,  in 
the  order  there  named. 

The  authority  to  exercise  the  duties  of  the  office  in  that  case  is,  however, 
not  imparted  by  section  2625,  but  by  section  1769  Rev.  Stat.,  within  the 
terms  of  which  latter  section  the  above-named  officers  (in  the  order 
referred  to)  come,  agreeably  to  the  construction  given. 

Department  of  Justice, 

December  4,  1877. 

Sir  :  The  office  of  collector  of  customs  at  the  port  of  New 
Orleans  having  become  vacant  during  the  last  recess  of  the 
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Senate,  the  President  during  the  same  recess  filled  the  same 
by  a  temporary  appointuieut,  and  at  the  next  enAuin^  (the 
recent)  session  of  the  Senate  sent  to  that  body  a  nomination 
for  the  office,  which  was  not  confirmed  when  the  session 
ended.  The  office  thereupon  became  again  vacant,  and  at 
the  same  time  it  passed  iuto  "abeyance"  by  force  of  section 
1769  of  the  Revised  Statutes. 

The  inquiry  is,  what  provision,  if  any,  does  the  law  make 
for  the  performance  of  the  duties  of  the  office  while  it  remains 
in  abeyance! 

Section  1769.  by  which  the  office  was  put  in  abeyance  "  until 
it  is  filled  by  appointment  thereto  by  and  with  the  advice  and 
consent  of  the  Senate,"  provides  that  during  this  period  "  all 
the  powers  and  duties  belonging  to  such  ofilce  shall  he  exer. 
cised  by  sucli  other  officer  as  may  by  law  exercise  such  powers 
and  duties  in  case  of  a  vacancy  in  such  office." 

By  section  2625  Revised  Statutes,  in  case  of  the  disabiHty 
or  death  of  the  collector,  his  powers  and  duties  devolve  upon 
his  special  deputy  (i.e.,  the  deputy  constituted  under  his  hand 
and  seal,  as  authorized  by  section  2630  Rev.  Stat.);  if  there 
be  at  the  time  no  such  deputy,  then  they  devolve  upon  the 
naval  officer;  if  there  be  no  naval  officer,  then  u]>on  the  sur- 
veyor of  the  same  port ;  and  if  there  be  no  such  surveyor, 
then  upon  the  surveyor  of  the  nearest  port  within  the  district. 

This  section  obviously  provides  for  the  case  of  a  vacancy  in 
the  collectorship  where  it  is  caused  by  the  ''  death  "  of  the 
incumbent,  declaring  who,  in  the  latter  event,  shall  perform 
the  duties  of  the  office.  And  the  term  "disability,"  as  used 
thereiu,  has  been  held  to  comprehend  any  cause  whereby  the 
officer  becomes  no  longer  capable  of  discharging  the  duties  of 
the  office,  and  in  this  sense  to  include  a  resignation.  (14 
Opin  ,  260.)  According  to  this  interpretation,  the  section 
■covers  vacancies  arising  otherwise  than  by  death. 

But  assuming  that  there  is  but  one  case  of  v^acancy  con- 
templated in  section  2625,  namely,  that  caused  by  death,  yet 
there  being  an  officer  designated  therein  who  may  by  law  exer- 
cise the  powers  and  duties  of  collector  in  such  a  vacancy, 
must  not  the  officer  thus  designated  be  regarded  as  the  one 
upon  whom  those  powers  and  duties  are  cast  by  section  1769 
whilst  the  office  remains  in  abeyance  ?   Unless  he  is  so  regarded , 
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there  would  seem  to  be  no  officer  ux)OQ  whom  such  powers 
ami  duties  can  devolve  during  the  abeyance  of  the  office,  since 
the  former  section  contains  the  only  provision  made  for  the 
performance  thereof  "in  case  of  a  vacancy." 

The  authority  to  exercise  the  duties  of  the  office,  whilst  it 
remains  in  abeyance,  is  not  imparted  by  section  2G25,  but  by 
section  1709,  and  in  determining  who  is  to  discharge  them  in 
such  a  ca«e  we  are  governed  by  the  terms  of  the  latter  section* 
By  this,  as  has  been  above  stated,  the  duties  are  devolved 
upon  ^^such  other  officer"  as  may  by  law  perform  them  "in 
case  of  a  vacancy  in  such  office."  If,  then,  in  the  former  sec- 
tion we  find  an  officer  who  answers  that  description — ^that  is 
to  say  one  who  may  perform  the  duties  of  the  office  "in  case 
of  a  vacancy  "  therein — such  officer,  inasmuch  as  he  is  within 
the  terms  of  section  1769,  must  be  deemed  to  be  the  one  upon 
whom  the  duties  devolve  thereunder.  The  words  "  in  case  of 
a  vacancy,"  in  the  last- mentioned  section,  cannot  be  under- 
stood as  referring  to  a  vacancy  which  has  occurred  in  a  par- 
ticular way.  They  are  general,  and  apply  sis  well  to  a  vacancy 
happeniug  by  the  death  of  the  incumbent  as  to  one  hap- 
pening by  his  resignation  or  by  the  expiration  of  his  term. 
Indeed,  the  vacancy  in  an  office,  existing  at  the  time  it  waa 
put  in  abeyance  by  the  operation  of  that  section,  may  have 
taken  place  in  either  of  those  ways.  So  that  it  would  seem 
to  be  sufficient  under  the  same  section,'  in  order  that  the  duties 
of  the  office  while  it  is  in  abeyance  may  devolve  upon  another 
officer  as  thereby  provided,  if  such  other  officer  is  authorized 
to  discharge  those  duties  in  some  case  of  vacancy  in  the  office. 

Agreeably  to  this  view,  the  eiiect  of  the  two  sections,  2625 
and  1769,  when  taken  togetlier,  with  resi)ect  to  the  contin 
gencies  for  which  provision  is  ma<le  therein,  may  thus  be 
stated :  In  case  of  tlie  dinabiUty  or  death  of  the  collector,  and 
also  in  case  of  the  abeyance  of  his  office,  the  functions  thereof 
devolve  upon  his  special  deputy,  if  there  be  one.  If  there  be 
no  such  deputy,  then  they  devolve  apon  the  naval  officer,  and 
so  on,  as  provided  in  the  former  section. 

The  result  at  which  I  arrive  upon  the  subject  of  the  present 
inquiry  is,  that  the  duties  of  the  office  of  collector  of  customs 
at  New  Orleans,  so  long  as  it  continues  in  abeyance,  may 


/ 

TO   THE   SECRETARY   OF   THE   TREASURY  401 

Office  of  SnrTeyor  of  CaslOMB—Abeyftace 


lawfully  be  performed  by  any  one  of  the  officers  just  indi- 

eatedy  according  as  the  case  may  be,  in  the  order  named. 

I  have  the  honor  to  be,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


OFFICE  OF  SURVEYOR  OF  CUSTOMS— ABEYANCE. 

The  duties  of  the  office  of  surveyor  of  customs,  whilst  it  is  iu  **  abeyance/' 
are,  by  sectiou  1769  Rev.  Stat.,  construed  in  connection  with  section  2625 
Rev.  Stat.,  devolved  upon  such  customs  officer  as  the  collector  of  the 
district  may  authorize  to  perform  them. 

Department  of  Justice, 

December  4, 1877. 

Sir:  I  have  considered  the  following  case  and  question 
upon  which  you  desire  my  opinion  : 

During  the  recess  of  the  Senate  immediately  preceding  the 
recent  extra  session  of  Congress,  a  vacancy  existed  in  the 
office  of  surveyor  of  the  port  of  New  York,  by  reason  of  the 
expiration  of  the  term  of  the  incumbent.  A  nomination  for 
the  office  was  sent  by  the  President  to  the  Senate  during  that 
session,  but  it  was  not  confirmed  when  the  session  expired. 
The  office  the1reuiK)n  became  "in  abeyance"  by  operation  of 
section  1769  Revised  Statutes.  Does  the  law  provide  for  the 
performance  of  the  duties  of  the  office  whilst  it  is  in  abeyance! 

This  case  is  similar  to  the  one  relating  to  the  coUectorship 
at  New  Orleans,  which  also  involved  a  similar  question,  upon 
which  I  have  already  had  the  honor  to  state  mv  views  in  an 
opinion  dated  this  day.  The  reasoning  of  that  opinion  is 
applicable  to  the  present  inquiry,  when  section  2625  of  the 
Revised  Statutes  is  taken  in  conjunction  with  section  1769. 
And  it  leads  directly  to  this  result:  that  in  case  of  abeyance 
of  the  office  of  surveyor,  as  well  as  in  the  case  of  the  disoMlity 
or  death  of  the  surveyor,  the  collector  of  the  district  may 
authorize  some  other  customs  officer  (*'  some  fit  person,"  in 
the  words  of  the  statute)  to  perform  the  duties  of  the  office, 
who,  being  so  authorized,  can  lawfully  dist^barge  them  until 
the  office  "is  filled  by  appointment  thereto,  by  and  with  the 
advice  and  conseut  of  the  Senate." 
26  p 
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1  am  therefore  of  the  opinion  that  adequate  provision  is 
made  by  those  two  sections  for  the  performance  of  the  duties 
of  the  office  of  surveyor  whilst  it  remains  in  abeyance — that 
these  duties  are  thereby  devolved  upon  such  customs  officer 
as  the  collector  of  the  district  may  authorize  to  perform  them. 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  John  Shermaj^^, 

Sexiretary  of  the  Treasury, 


WRECKED  VESSEL— ISSUE  OF  REGISTER. 

■ 

The  word  '*  wrecked,"  as  used  ia  section  4133  Rev.  Stat.,  is  applicable  to 
a  vessel  which  is  disabled  and  rendered  untit  for  navigation,  whether 
this  condition  of  the  vetoel  has  been  caused  by  the  winds  or  the  waves, 
by  Mtranding,  by  fire,  by  explosion  of  boilers,  or  by  any  other  casualty. 

To  authorize  the  issue  of  a  register  under  that  section,  it  is  sufficient  if 
the  cost  of  repairing  the  vessel — as  well  where,  in  so  doing,  the  original 
plan  of  the  vessel  is  departed  from  and  changes  in  her  construction  and 
internal  arrangement  are  made,  new  machinery,  new  appliances  for  her 
navigation,  and  other  improvements  introduced,  8«  where  the  vessel  is 
simply  restored  to  what  she  originally  was — equals  three-fourths  of  her 
value  when  repaired. 

Department  of  Justice, 

December  5, 1877. 

Sir  :  Your  letter  of  tbe  2l8t  ultimo  present*  for  my  con- 
sideration the  following  case  aud  questions : 

"  First.  A  foreign-built  steamship  explodes  her  boiler  within 
the  waters  of  the  United  States,  and,  thereby  becoming  dis- 
abled for  navigation  as  a  steam* vessel,  is  towed  into  port. 
Does  the  disability  constitute  such  a  *  wreck'  as  is  contem- 
plated by  the  statute  I 

^'  Secondly.  In  the  allowance  of  items  for  repairs  to  such  a 
vessel,  can  the  cost  of  new  boilers  and  new  machinery,  the 
necessary  repairs  to  the  iron  plating  to  the  hull,  and  new  spar- 
deck  and  improved  accommodation  for  passengers,  with  new 
ap])liauces  of  the  character  required  by  law  on  steam-vessels^ 
be  included  under  the  statute  provisions  that  the  repairs  put 
upon  such  vessel  shall  be  equal  to  three-fourths  of  the  cost  of 
the  vessel  when  repaired!'' 
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The  statute  referred  to  in  these  inquiries  is  section  4136  of 
the  Revised  Statutes,  which  provides :  "  The  Secretary  of  the 
Treasury  may  issue  a  register  or  enrollment  for  any  vessel 
built  in  a  foreign  country,  whenever  such  vessel  shall  be 
wrecked  in  the  United  States  and  shall  be  purchased  and 
repaired  by  a  citizen  of  the  United  States,  if  it  shall  be  proved 
to  the  satisfaction  of  the  Secretary  that  the  repairs  put  upon 
such  vessel  are  equal  to  three-fourths  of  the  cost  of  the  vessel 
when  so  repaired.'' 

This  section  reproduces  the  provisions  of  the  act  of  Decem- 
ber 23,  1852,  chap.  3,  in  force  at  the  time  of  the  adoption  of 
the  Revised  Statutes.  Before  the  passage  of  that  act,  appli- 
cations had  been  frequently  made  to  Congress  for  special 
legislation  authorizing  registers  to  be  granted  to  foreign-built 
vessels,  in  cases  where  such  vessels  had  become  damaged, 
disabled,  and  unseaworthy,  and,  having  been  purchased  while 
in  that  state  by  American  citizens,  were  repaired  by  the  latter 
at  port*  or  places  within  the  United  States.  The  practice  of 
that  body  had  been  to  allow  these  applications  upon  condi- 
tions similar  to  the  one  contained  in  the  act  of  1852  and  now 
found  in  said  section  4136,  namely,  that  it  should  be  proved 
to  the  satisfaction  of  the  Secretary  of  the  Treasury  that  the 
cost  of  the  repairs  ''exceeds  three-fourths  of  the  original  cost 
of  building  a  vessel  of  the  same  tonnage,"  or  is  "  equal  to 
three-fourths  of  the  original  cost  of  building  a  vessel  of  the 
same  tonnage,"  or  "  exceeds  three-fourths  of  her  value  after 
having  been  so  repaired,"  or  ''  is  equal  to  three-fourths  of  the 
value  of  said  vessel  at  the  time  of  said  repairs,"  &c.  Instances 
of  special  legislation  authorizing  registers  to  be  granted  in 
cases  of  that  sort  may  be  seen  in  6  Stat.,  pp.  313,  371,  458, 
753,  831,  914 ;  9  Stat.,  pp.  686, 695,  709,  710,  713,  714,  719,  732, 
757,  796,  798;  10  StAt.,  pp.  725, 726,  728,  731, 741,  753,  767, 785, 
835,  844. 

The  object  of  the  act  of  1852  was  to  do  away  with  the  neces- 
sity for  special  legislation  in  such  cases,  by  conferring  upon 
the  Secretary  of  the  Treasury  a  general  aiUhority  to  issue  reg- 
isters or  enrollments  in  like  cases  upon  the  like  condition. 
Keeping  this  in  view,  and  at  the  same  time  considering  the 
varied  character  of  the  cases  which  had  theretofore  been  the 
subjects  of  special  legislation,  the  word  "  wrecked,"  as  used 
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in  that  act,  and  also  in  section  4136,  must  be  taken  in  a  very 
comprehensive  sense.  It  is,  I  think,  to  be  understood  as 
applicable  to  a  vessel  which  is  disabled  and  rendered  unfit  for 
navigation,  whether  this  state  of  the  vessel  has  been  caused 
by  the  winds  or  the  waves,  by  stranding,  by  fire,  by  explosion 
of  boilers,  or  by  any  other  casualty. 

With  i*egard  to  the  ^^  repairs,'^  it  does  not  seem  to  me  to  be 
contemplated  by  the  statute  tbat  these  should  be  confined  to 
the  mere  replacement  of  the  lost  or  damaged  parts  of  the  ves- 
sel by  new  material,  or  to  making  her  just  as  she  was  before 
becoming  disabled.  The  policy  of  our  general  navigation  law, 
so  far  as  it  requires  vessels  to  be  American  built  as  well  as 
American  owned  in  order  to  entitle  them  to  registry,  looks 
to  the  encouragement  and  promotion  of  our  ship-building 
interests.  In  the  case  of  a  disabled  foreign-built  vessel,  pur- 
chased and  repaired  in  one  of  our  ports  by  an  American  citi- 
zen, the  requirement  tbat,  to  entitle  her  to  registry-,  the  cost 
of  the  repairs  must  be  equal  to  three-fourths  of  her  value 
when  so  repaired,  is  founded  upon  the  same  policy,  although 
her  admission  to  registry,  upon  this  requirement  being  satis- 
fied, is  in  some  measure  a  relaxation  of  that  policy.  If  there- 
fore,  in  such  case,  the  original  plan  of  the  vessel  was  departed 
from  in  putting  her  in  repair,  and  changes  in  her  construc- 
tion and  interior  arrangement  were  made,  new  maehinery, 
new  appliances  for  her  navigation,  and  other  improvements 
introduced,  whereby  she  became,  in  many  respects,  diflerent 
from  what  she  was  originally,  this,  it  is  manifest,  as  much 
accords  with  the  policy  of  the  law  as  if  the  repairs  had  been 
limited  to  restoration  of  the  vessel  simply  to  what  she  orig- 
inally was;  the  ship-building  interests  being  no  less  promoted 
by  the  former  than  they  would  be  by  the  latter.  It  is,  then, 
sufficient  if  the  cost  of  making  the  vessel  navigable  and  sea- 
worthy, whether  in  the  one  way  or  the  other,  equals  three, 
fourths  of  her  value  when  that  is  accomplished. 

Accordingly,  to  each  of  the  questions  propounded  by  you 
I  have  the  honor  to  give  an  affirmative  answer. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 
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INDIAN  AGENTS  AND  AGENCIES. 

Under  aection  2053  Rev.  Stat.,  the  President  has  discretionary  power  t<r 
dispense  with  the  services  of  any  Indian  agent ;  and,  under  sections  1224 
and  2062  Rev.  Stat.,  he  is  authorized  to  assign  a  military  officer  to  exe- 
cute the  duties  oi  such  agent,  if  this  can  be  done  without  separating 
the  officer  from  his  company,  regiment,  or  corps,  or  otherwise  interfer- 
ing with  the  performance  of  his  ihilitary  duties ;  or,  under  section  2053 
Rev.  Stat.,  he  may  devolve  the  duties  of  such  agent  upon  an  agent  who 
has  been  appointed  for  another  agency. 

The  President  can,  under  section  2059  Rev.  Stat.,  discontinue  any  agency, 
whereupon  the  functions  of  the  agent  would  cease.  He  can  also,  under 
the  same  section,  transfer  the  agency  to  another  place ;  for  instance, 
to  the  vicinity  of  a  military  post,  should  it  be  contemplated  to  require 
a  military  officer  to  perform  the  duti  •  i  of  agent. 

Under  section  2045  Rev.  Stat.,  an  IihUan  agent  may,  at  any  fini€,  be  sus- 
pended, and  the  place  temporarily  filled  in  the  mode  there  provided. 

Department  of  Justice, 

Decemher  6,  1877. 

Sir  :  Referring  to  your  oral  inquiry  of  me  yesterday,  whether 
any  authority  existed  during  the  session  of  the  Senate  by 
which  Indian  agencies  might  be  turned  over,  temporarily,  to 
military  or  other  officers  of  the  United  States,  if  it  should  be 
deemed  necessary  at  once  to  take  such  agencies  out  of  the 
hands  of  those  in  whose  hands  they  now  are,  I  have  the 
honor  to  rei)ly : 

It  has  been  held  (upon  consideration  of  the  provisions  of 
sections  1222,  20(52,  and  1224  of  the  Revised  Statutes)  that 
the  President  cm  assign  an  officer  of  the  Army  on  the  active 
lis!:  to  perform  the  duties  of  Indian  agent,  but  that  the  exer- 
cise of  the  power  is  subject  to  the  following  restriction, 
namely :  that  the  performance  of  those  duties  does  not  require 
the  officer  to  be  separated  from  his  regiment  or  company,  or 
otherwise  interfere  with  the  performance  of  his  military  duties. 
(U  Opin.,  573.) 

By  section  20.j3  Rev.  Stat.,  it  is  made  the  duty  of  the 
President  to  dispense  with  the  services  of  such  agents  "as 
may  be  practicable,"  and  also  to  require  the  same  person  to 
perform  the  duties  of  two  agencies  for  one  salary  where  it  is 
practicable. 

By  section  2059  Rev.  Stat.,  he  is  authorized,  whenever  he 
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may  deem  it  expedient,  to  discontinue  any  agency,  or  trans- 
fer the  same  to  such  other  place  as  the  public  service  may 
require. 

Furthermore,  under  section  2045  Rev.  Stat.,  an  Indian 
in8i)ector  has  iwwer  to  suspend  any  agent,  and  to  designate 
a  person  to  fill  the  place  temporarily,  subject  to  the  approval 
of  the  President. 

The  law  which  is  embodied  in  section  2045  was  passed  on 
the  14th  of  February,  1873,  subsequently  to  the  acts  of  March 
2, 1867,  and  April  5, 1869.  I  do  not  find  that  any  powers 
given  by  these  sections  are  controlled  by  the.  fact  that  the 
Senate  is  now  in  session,  or  by  any  of  the  provisions  of  sec- 
tions 1767,  1768,  and  1769,  Rev.  Stat.,  commonly  called  the 
"tenure-of-offlce  act." 

From  the  foregoing  sections,  I  am  therefore  of  opinion: 

First.  That  the  President  may,  in  his  discretion,  (under  sec- 
tion 2053,)  dispense  with  the  services  of  any  Indian  agent,  and 
(under  section  2062,  considered  with  section  1224,)  assign  a 
military  officer  to  execute  the  duties  of  such  agent,  if  this  can 
be  done  without  separating  the  officer  from  his  company,  regi- 
ment, .or  corps,  or  otherwise  interfering  with  the  performance 
of  his  military  duties. 

Second.  That,  when  the  services  of  an  agent  are  thus  dis- 
pensed with,  the  President  may  (under  section  2053)  devolve 
the  duties  ui>on  an  agent  who  has  been  ai)pointed  for  another 
agency. 

Third.  That  he  may  (under  section  2059)  discontinue  any 
agency,  in  which  case  the  functions  of  the  agent  would 
cease. 

Fourth.  That  he  may  (under  the  last-mentioned  section) 
transfer  the  agency  to  another  place;  for  instance,  to  the  vicin- 
ity of  a  military  post,  should  it  be  contemplated  to  require  a 
military  officer  to  perform  the  duties  of  agent. 

Fifth.  That  an  Indian  agent  may  be  suspended  (under  sec- 
tion 2045)  in  the  mode  there  provided,  namely,  by  the  Indian 
inspector,  and  a  person  designated  by  such  inspector  to  fill 
the  place  temporarily,  subject  to  the  approval  of  the  Presi- 
dent. 

This  case  must  be  considered  in  the  nature  of  an  exception 
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to  the  general  provisious  of  law  in  reference  to  the  suspension 

<of  officers  while  the  Senate  is  in  session. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVBNS. 
Hon.  Carl  Sghurz, 

Secretary  of  the  Interior. 


CASE  OF  CAPTAIN  ADAM  BADEAU. 

In  1870,  B.,  a  retired  officer  of  the  Army,  was  appointed  to  and  accepted 
the  office  of  consul-general  at  London.  Since  his  appointment  his 
name  has  been  l>ome  on  the  Army  Register  as  a  retired  officer,  but  he 
has  not  received  pay  as  such.  He  is  not  of  the  class  of  retired  officers 
described  in  the  first  provito  of  section  2  of  the  act  of  March  3,  1875, 
chap.  178 :  JJeW,  upon  consideration  of  the  provisions  of  sections  1094 
and  1223  Rev.  Stat.,  (the  latter  section  embodying  so  much  of  section 
2,  act  of  March  30,  18(>!^,  chap.  38,  as  related  to  officers  of  the  Army,) 
together  with  section  Ij  of  the  act  of  1875  aforesaid,  that  B.  has  ceased 
to  be  a  retired  officer  of  the  Army  by  effect  of  the  statutory  provision 
embodied  in  said  section  1*223,  and  that  his  name  cannot  legally  be 
continued  on  the  retired  list. 

Agreeably  to  the  intent  of  Congress,  the  clause  in  the  second  section  of 
the  act  of  March  3,  1875,  referring  to  the  provisions  of  section  2  of  the 
act  of  March  30, 1868,  must  be  deemed  to  limit  the  operation  of  section 
1223  Rev.  Stat. 

The  words  ** every  such  officer,"  as  used  in  the  first  proviso  of  section  2 
of  the  act  of  l'*75,  cover  all  retired  officers  who  are  included  within  the 
preceding  part  of  the  same  proviso,  but  do  not  apply  to  others. 

Depart^ient  OF  Justice, 

December  11,  1877. 

Sir:  I  have  considered  the  question  submitted  to  me  by 
your  letter  of  the  16th  ultimo  in  regard  to  the  case  of  Gai>t. 
Adam  Badeau,  United  States  Army,  retired,  at  present  hold- 
ing the  office  of  consul-general  at  London.       , 

It  appears  by  the  report  of  the  Adjutant-General,  which 
accompanied  your  letter,  that  in  the  year  1870,  or  thereabouts, 
Captain  Badeau,  being  then  on  the  retired  list  of  the  Army, 
was  appointed  United  States  consul-general  at  London ;  that 
since  this  appointment  his  name  has  been  borne  on  the  Army 
Register  as  a  retired  officer,  but  that  he  has  not  received  pay. 
4IS  such ;  and  that  he  does  not  belong  to  the  class  of  retired 
•officers  described  in  the  first  proviso  of  section  2  of  the  act  of 
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March  3,  1875,  chap.  178,  {%.  e.j  ^'officers  who  had  been  in 
service  as  commissioned  officers  twenty-five  years  at  the  date 
of  their  retirement,''  and  '^retired  officers  who  had  lost  an 
arm  or  leg  or  had  an  arm  or  leg  permanently  disabled  by 
reason  of  resection  on  accoant  of  wounds,  or  both  eyes  by 
reason  of  wounds  received  in  battle.") 

The  question  on  which  you  request  my  opinion  is  "as  to 
the  legality  of  continuing  his  name  on  the  retired  list  in  the 
future  editions  of  the  Army  Register."  This  involves  the 
inquiry  whether  Captain  Badeau,  by  his  acceptance  of  the 
office  of  consul-general,  has  or  has  not  cea«ed  to  be  a  retired 
officer  of  the  Army. 

The  statutory  provisions  bearing  upon  this  inquiry  are  con- 
tained in  sections  1094  and  1223  of  the  Revised  Statutes  and 
in  section  2  of  the  act  of  March  3,  1875,  cited  above. 

By  section  1094,  officers  on  the  retired  list  are  declared  to 
)>e  a  part  of  the  Army. 

•  Section  1223  provides:  *^Any  officer  of  the  Army  who 
accepts  or  holds  any  appointment  in  the  diplomatic  or  con- 
sular service  of  the  Government  shall  be  considered  as  having 
resigned  his  place  in  the  Army,  and  it  shall  be  filled  as  a 
vacancy." 

The  latter  section  embodies  so  much  of  section  2  of  the  act 
of  March  30,  1868,  chap.  38,  as  related  to  officers  of  the 
Army ;  and,  in  an  opinion  which  I  had  the  honor  to  commu- 
nicate to  you  on  the  11th  of  June  last,  it  was  said  that  it 
"applies  to  all  officers,  whether  upon  the  active  or  retired 
list  of  the  Army,  and  must  be  deemed  to  enact  that  any 
officer,  upon  either  list,  accepting  an  appointment  in  the 
diplomatic  or  consular  service,  is  to  be  treated  as  having 
resigned  his  i)lace  in  the  Army."  This  view  of  the  effect  of 
section  1223  is  supported  by  the  fact  that  in  the  act  of  March 
3, 1875,  there  is  a  provision  (see  the  extract  from  this  act 
quoted  below)  which  virtually  excepts  from  the  operation  of 
that  section  a  particular  description  of  retired  officers  of  the 
Army,  and  which  clearly  proceeds  upon  the  same  view ;  thus, 
as  it  were,  giving  the  section  a  legislative  construction  corre- 
sponding thereto. 

Section  2  of  the  act  of  March  3, 1875,  declares  "that  all- 
officers  of  the  Army  who  have  been  heretofore  retired  by 
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reason  of  disability  arising  fix>m  wounds  received  in  action 
shall  be  considered  as  retired  upon  the  actual  rank  held  hy 
them,  whether  in  the  regular  or  volunteer  service,  at  the 
time  when  such  wound  was  received,  and  shall  be  borne  on 
the  retired  list  and  receive  pay  hereafter  accordingly ;  and 
this  section  shall  be  taken  and  constried  to  include  those  now 
borne  on  the  retired  list  placed  upon  it  on  account  of  wounds 
received  in  action  :  Provided^  That  no  part  of  the  foregoing 
act  shall  apply  to  those  officers  who  had  been  in  service  as 
commissioned  officers  twenty-five  years  at  the  date  of  their 
retirement;  nor  to  those  retired  officers  who  had  lost  an  arm 
or  leg,  or  has  an  arm  or  leg  permanently  disabled  by  reason 
of  resection  on  account  of  wounds,  or  both  eyes  by  reason 
of  wounds  received  in  battle;  and  every  such  officer  no^ 
borne  on  the  retired  list  shall  be  continued  thereon,  notwith- 
standing  the  provisions  of  section  2,  chapter  38,  act  of  March 
30, 1868.'^    The  remainder  of  the  section  is  immaterial. 

By  the  last  clause  of  this  enactment  (viz,  "and  every  such 
officer  now  borne  on  the  retired  list  shall  be  continued 
thereon,^'  &c.)  certain  retired  officers,  as  has  already  been 
intimated,  are  excepted  from  the  operation  of  section  1223. 
Although  the  clause  in  terms  refers  to  section  2  of  the  act 
of  1868,  and  does  not  name  section  1223,  yet,  as  the  latter 
section  reproduces  the  provision  contained  in  the  former  sec- 
tion, which  at  the  time  of  the  passage  of  the  act  of  1875  was 
no  longer  in  force,  (having  been  superseded  by  section  1223,) 
it  must  be  deemed  to  be  agreeable  to  the  intent  of  Congress 
to  hold  that  the  clause  limits  the  operation  of  section  1223, 
since  otherwise  it  would  be  without  any  effect. 

Thus,  whether  Captain  Badeau  has  or  has  not  ceased  to  be 
a  retired  officer  appears  to  depend  entirely  upon  the  meaning 
and  scope  of  the  expression  "  every  such  officer,"  in  the  clause 
just  adverted  to.  To  what  officers  described  in  the  preceding 
part  of  the  section  is  the  relative  "such"  to  be  applied? 
Regarded  from  a  grammatical  jwint  of  view,  this  word 
might  perhaps  be  taken  to  refer  only  to  the  next  antecedent, 
which  would  confine  its  application  to  "  those  retired  officers 
who  had  lost  an  arm  or  leg,  or  has  an  arm  or  leg  perma- 
nently disabled  by  reason  of  resection,"  &c.  But  the  legal 
construction  must  be  controlled  by  the  context;  and,  guided 
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by  the  sense  of  the  context,  I  think  the  word  ^^such"  may 
well  be  taken  to  refer  to  all  officers  mentioned  in  the  pre- 
ceding part  of  the  proviso  of  the  section,  but  that  this  is  the 
utmost  limit  to  which  it  can  with  propriety  be  extended. 
The  proviso  withdraws  from  the  operation  of  the  general  pro- 
visions of  the  act  certain  retired  officers  who,  though  de^ 
scribed  in  two  apparently  distinct  clauses — ^part  in  one  and 
the  remainder  in  the  other — ^are  neverthele3s  to  be  viewed  as 
if  they  were  all  embraced  in  but  one  clause;  and,  when  so 
viewed,  the  application  of  the  words  ^'and  every  such  offi- 
cer" in  the  next  succeeding  clause  manifestly  reaches  all 
retired  officers  who  are  within  the  preceding  part  of  the 
proviso.  To  extend  the  application  of  these  words  to  other 
retired  officers — ^to  those  who  are  included  in  the  general 
provisions  of  the  act,  but  who  are  not  included  in  the  pro- 
viso— ^is  not  warranted  by  any  rule  of  interpretation ;  on  the 
^  contrary,  it  would  be  at  variance  with  their  plain  and  natural 
import. 

Upon  the  facts  hereinbefore  set  forth,  collected  from  the 
report  of  the  Adjutant-General,  and  by  the  foregoing  consider- 
ations, I  am  unavoidably  brought  to  the  conclusion  that  Cap- 
tain Badeau  has  ceased  to  be  a  retired  officer  of  the  Army  by 
the  eftect  of  the  statutory  provision  embodied  in  section  1223, 
above  cited;  and,  in  direct  answer  to  the  question  submitted 
by  you,  I  have  the  honor  to  state  that,  in  my  opinion,  his 
name  cannot  therefore  be  now  legally  continued  on  the  retired 

list. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

Secretary  of  War. 


RELATIVE  RANK  IN  THE  ARMY. 

The  provision  in  the  second  clause  of  paragraph  5,  Army  Regulations  of 
1H63,  for  determining  the  rank  of  officers  of  different  regiments  or  corps 
whose  commissions  are  of  the  same  date  and  grade,  which  reads :  ^*2d. 
By  former  rank  and  service  in  the  Army  or  Marine  Corps/'  considered 
and  constmed. 

The  word  ''Army,"  as  there  employed,  is  to  be  understood  as  embracing 
the  entire  military  forces  of  the  United  States,  whether  regular  or  vol- 
nnteer. 
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The  word  ^'service"  does  uot  mean  service  iu  all  capacitien,  but  servioe 
in  the  former  rank;  i.  6.,  as  a  commissioned  officer. 

Accordingly,  where  the  former  service  of  two  officers  was  in  different 
grades  (whether  in  the  regular  or  volunteer  army),  the  one  who  served 
in  the  higher  grade  is  entitled  to  the  superior  rank ;  where  both  officers 
hold  the  same  grade,  the  one  who  served  the  longer  in  that  grade  is  to 
be  preferred. 

Department  of  Justice, 

December  15,  1877. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  November 
30,  respecting  the  claim  of  First  Lieutenant  Merritt  Barber, 
Sixteenth  Regiment  of  Infantry,  to  rank  First  Lieutenant 
Henry  C.  Ward,  of  the  same  regiment. 

You  state  that  the  present  commissions  of  these  two  offi- 
cers are  dated  of  the  same  day;  that  their  original  entry  into 
the  Regular  Army  as  second  lieutenants  was  on  the  same 
day ;  that  both  officers  had  previously  served  as  captains  in 
the  Volunteer  Army ;  and  that  "  while  the  entire  period  of 
the  former's  (Barber's)  service  as  a  commissioned  officer  in 
that  force  exceeded  that  of  the  latter  (Ward),  Mr.  Ward's  en- 
tire service  in  all  capacities  was  the  longer:" 

On  these  facts  you  desire  my  opinion  as  to  the  proper  rela- 
tive position  of  these  officers  in  the  service. 

The  act  of  March  2,  1867,  makes  the  relative  rank  of  offi- 
cers of  the  same  grade,  having  commissions  of  the  same 
date,  to  depend  upon  the  comparative  length  of  their  former 
sersdce  as  commissioned  officers  in  the  Regular  Army  or  in 
the  Volunteer  Army  during  the  late  war.  But  this  act,  in  so 
far  as  it  has  any  retrospective  operation,  is  limitiMl  to  appoint- 
ments made  under  the  act  of  July  28,  1866,  and  has  there- 
fore no  bearing  on  the  present  case,  the  date  of  the  original 
appointments  of  both  officers  being  February  23,  1866,  which 
was  before  the  act  of  1866  was  passed.  Their  subsequent 
transfer  from  different  regiments  into  the  Sixteenth  Infantry 
was  in  no  sense  an  '^  appointment "  to  be  commissioned 
officers,  for  they  confinued  to  serve  under  their  former  com- 
missions. 

There  being  no  other  statute  on  the  subject,  this  com- 
I)els  a  resort  to  the  Army  Regulations  of  1863,  paragraph  6, 
which  reads  as  follows :  . 

^<  5.  When  commissions  ai^e  of  the  same  date,  the  rank  is 
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to  be  decided  between  officers  of  the  same  regiment  or  corps 
by  the  order  of  appointment.  Between  officers  of  different 
regiments  or  corps,  1st.  By  rank  in  actaal  service  when  ap- 
pointed; 2d.  By  former  rank  and  service  in  the  Army  or 
Marine  Corps ;  3d.  By  lottery  among  such  as  have  not  been 
in  the  military  service  of  the  United  States."    ♦    ♦    • 

The  original  appointments  of  Lieutenants  Ward  and  Bar- 
ber as  second  lieutenants  were  in  two  different  regiments, 
afterwards  consolidated  into  the  Sixteenth  Infantry.  This, 
in  connection  with  the  fact  that  their  c  ^mmissions  were  of  the 
same  date,  brings  their  ca«e  within  the  second  clause  of  the 
paragraph,  which  is  "by  former  rank  and  service  in  the 
Army  or  Marine  Corps." 

:  It  is  not  reasonable  to  suppose  that  the  Regulations  of  1863 
had  reference  to  the  Regular  Army  alone,  which  constituted 
but  a  small  portion  of  the  immense  military  force  then  in  the 
field.  I  think  therefore  that,  in  the  phrase  "  former  rank 
and  service  in  the  Armv,"  the  word  "Army"  must  be  taken 
in  its  most  comprehensive  sense,  as  embracing  the  entire 
military  force  of  the  United  States,  whether  regular  or  vol- 
unteer. 

If  this  construction  be  not  adopted,  no  criterion  exists  by 
which  the  relative  rank  of  these  two  officers  can  ever  be 
ascertained.  For,  in  the  first  place,  none  is  furnished  in  the 
act  of  18G7,  which  applies,  retrospectively,  only  to  appoint- 
ments made  under  the  act  of  1860 ;  and,  in  the  second  place, 
the  only  other  criterion  provided  by  law  or  by  regulation  is 
"by  lottery  among  such  as  have  not  been  in  the  military 
service  of  the  United  States;''  which  is  obviovsly  inap[)licable 
to  the  present  case,  since  both  these  officers  had  been  "  in  the 
militarv  service  of  the  United  States." 

The  criterion  established  by  the  regulations  is  "former 
rank  and  service."  I  can  see  no  warrant  for  construing  this 
as  meaning  "  service  in  all  capacities."  No  such  criterion  has 
ever  been  mentioned  either  before  or  since  these  regulations 
were  made.  On  the  contrary,  the  act  of  1867  makes  relative 
rank  to  depend  upon  the  compar.itive  length  of  former 
service  "as  a  commissioned  officer."  And  certainly,  if  it  ever 
was  intended  that  former  service  in  the  ranks  was  to  be  taken 
into  account  in  fixing  relative  rank,  it  would  have  been  when 
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this  act  was  passed;  it  being  then  weH  known  that  thou- 
sands of  patriotic  men,  fully  competent  to  hold  commissions, 
had  gallantly  and  faithfully  served  through  the  war.  I  think, 
therefoi^e,  that  the  words  ^^aud  service"  were  not  intended  to 
mean  ^^  service  in  all  capacities,"  but  service  in  the  former  rank. 

On  the  whole,  after  a  very  careful  examination  of  the  sub- 
ject, 1  have  come  to  the  conclusiou  that  the  proper  interpre- 
tation of  the  clause  in  question  is  as  follows:  That  when  the 
former  service  of  the  oiticers  was  in  different  gitides,  the  one 
who  served  in  the  higher  grade  is  entitled  to  the  superior 
rank-,  that  when  both  officers  held  the  same  grade,  the  one 
who  served  the  longer  in  that  grade  is  to  be  preferred. 

Lieutenant  Barber's  former  service  as  captain  appearing 
from  the  papers  transmitted  to  have  been  longer  than  Lieu- 
tenant Ward's  in  the  same  grade,  I  am  of  opinion  that 
Lieutenant  Barber  is  the  ranking  officer. 

The  papers  accompanying  your  letter  are  returned  here- 
with. 

I  have  the  honor  to  be,  very  resi>ectfully, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

Secretary  of  War, 


DISPOSAL  OF  GOLD  COIN. 

The  Secretary  of  the  Treasury  has  authority,  under  section  3699  Rev. 
Stat.,  to  fix  a  currency  price  for  disposing  of  gold  within  a  limited 
period,  subject  to  his  power  at  any  time  to  terminate  the  period  for 
which  the  limit  was  made,  or  to  change  efuch  price  so  as  to  conform  to 
the  market  rate. 

His  authority  to  dispose  of  the  gold  is  subject  to  no  limitation  as  to 
amount,  except  that  which  is  imposed  by  the  same  section. 

Department  of  Jcstice, 

December  17,  1877. 

SSiR:  In  answer  to  the  inquiry  of  your  letter  of  the  12th 
instant,  as  to  whether,  under  section  3699  of  the  Revised  Stat- 
utes, the  Secretary  of  the  Treasury  is  authorized  to  fix  a  price 
for  gold  for  a  limited  number  of  days,  with  a  discretionary 
right  to  terminate  at  pleasure  the  period  for  which  the  limit 
is  made,  I  have  the  honor  to  say: 
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The  section  referred  to,  after  providing  that  the  Secrelary 
of  the  Treasury  may  anticipate  the  payment  of  interest  on  the 
public  debt,  adds :  "And  he  is  authorized  to  dispose  of  any 
gold  in  the  Treasury  of  the  United  States  not  necessary  for 
the  iiayment  of  interest  of  the  public  debt.  The  obligation 
to  create  the  sinking  fund  shall  not,  however,  be  impaired 
thereby.'' 

The  authority  given  by  this  section  is  full  and  ample  to 
dispose  of  the  gold  not  needed  for  the  payment  of  interest  on 
the  public  debt  in  any  manner  that  the  Secretary  of  the 
Treasury  may  deem  most  for  the  public  interests.  No  lim* 
itation  is  prescribed  as  to  notice  to  be  given  by  him,  or  a«  to 
the  amount  which  he  may  sell,  other  than  the  one  indicated. 
That  this  was  so  intended  at  the  time  this  statute  was  passed 
is  evident  from  examining  the  debate  which  accompanied  it. 
While  the  contemporaneous  construction  given  in  legislative 
discussion  is  not  conclusive,  it  is  often  important  to  be  con- 
sidered in  deciding  the  true  intent  and  meaning  of  an  act» 
By  examining  this  discussion,  (Gong.  Globe,  1st  sess.  38th 
Cong.,  pt.  2,  pp.  1023-'44-'45, 1136,)  it  will  be  seen  that  it  was 
fully  contemplated  that  the  power  given  to  the  Secretary 
should  not  be  subject  to  any  limitation  except  the  one  dis 
tinctly  indicated,  and  that  he  was  invested  thereby  with  the 
largest  discretion. 

I  am  therefore  of  oi)inion  that  if  the  Secretary  of  the  Treas- 
ury deems  that,  by  fixing  a  currency  price  for  gold  within  a 
limited  period,  subject  to  his  power  at  any  time  to  terminate 
the  period  for  which  the  limit  was  made,  or  to  change  such 
price  so  as  to  conform  to  the  market  rate,  he  is  exercising  a 
wise  discretion  in  order  to  facilitate  the  sale  of  the  bonds  of 
the  United  States,  he  may  properly  do  so.  In  so  doing,  how- 
ever, he  should  keep  before  him  the  object  intended  to  be 
reached  by  the  act  of  July  14,  1870,  commonly  known  as  the 
<*  refunding  act,''  and  that  of  January  14,  1875,  commonly 
known  as  the  "  resumption  act." 

Very  resi>ectfuily,  your  obedient  servant, 

CHAS.  DEVENS 

Hon.  John  Sherman, 

Secretary  of  the  Treasury. 
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PRIVILEGED  COMMUNICATIONS. 

An  officer,  under  authority  of  the  Treasury  Department,  advertised  for 
proposals  to  furnish  fuel.  C,  a  bidder,  addressed  a  communication  to 
the  officer  I'elatiug  to  the  responsibility  of  H.,  another  bidder.  The 
officer,  in  obedience  to  his  instructions,  submitted  to  the  Department 
the  bids  received  by  hiui,  and  with  them  he  forwarded  the  said  com- 
munication. An  action  for  libel  having  been  brought  by  H.  against 
C,  and  interrogatories  therein  concerning  said  communication  filed  in 
the  Department :  Held  that  the  communication  cannot  properly  be 
treated  by  the  Secretarj'  as  a  privileged  one. 

In  general,  only  such  couununications  as  are  made  in  the  course  of  their 
official  duties  by  the  persons  making  them  come  within  the  rule  of 
pri  vilege<l  communicatious,  and  are  confidential  under  all  circumstances. 

But  in  certain  cases  (indicated  in  the  opinion)  communications  other 
than  those  of  officials  may  be  treated  as  confidential,  and  in  these  cases 
the  Department  would  be  justified,  upon  public  considerations,  in  de- 
clining to  furnish  copies  of  such  communications  on  the  onler  of  a  court>. 

/   Department  op  Justice, 

December  17, 1877. 

Sir  :  In  your  commuuication  of  the  11th  instant  you  inquire 
whether  certain  interrogatories  should  be  answered,  which 
are  filed  in  an  action  for  damages  on  account  of  an  alleged 
libellous  letter  claimed  to  have  been  written  by  one  Gary. 

The  circumstances  under  which  it  was  written  were  that  in 
the  summer  of  1876  the  United  States  marshal  for  the  dis- 
trict of  Maryland,  under  authority  from  the  Treasury  Depart- 
ment, advertised  for  proposals  for  coal  for  the  Baltimore 
court  house,  and  in  response  thereto  received  several  propos- 
als. The  plaintiff  in  the  case  in  which  Gary  is  defendant  was 
one  of  the  bidders,  and  the  defendant  was  himself  a  member 
of  a  firm  which  submitted  a  bid.  The  marshal,  in  obedience 
to  his  instructions,  submitted  to  the  Treasury-  Department 
the  bids  received  by  him,  and  also  forwarded  with  them  sev- 
eral communications  addressed  to  him  relating  to  the  respon- 
sibility of  Mr.  Hurtt,  the  plaintiff  in  the  action  referred  to 
one  of  which  letters  was  irom  the  defendant  Gary. 

Your  inquiry  is  whether  or  not  the  letter  of  the  defendant 
Gary  is  to  be  treated  as  privileged  and  confidential. 

Such  communications  cannot  properly  be  treated  as  privi- 
leged communications.  They  are  not  of  the  character  of  com- 
munications made  between  servants  and  oflOicers  of  the  Gov- 
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enimeut,  aod  in  the  discharge  of  a  public  duty  by  the  person 
making  them.  If  they  were  held  to  be  privileged,  it  is  obvi- 
ous that  the  most  malicious  and  unfounded  complaints  might 
be  made  with  impunity.  (Blake  vs.  PUfoldj  1  Moody  and 
Robinson,  198.)  In  the  present  case  no  duty  was  imposed 
upon  the  defendant  Gary  to  communicate  his  views  or  opin- 
ion as  to  the  responsibility  of  Hurtt;  and,  if  he  chose  to 
make  such  a  communication,  he  did  it  under  the  same  re- 
sponsibility for  his  acts  that  would  be  incurred  by  any  per- 
son who  saw  fit  to  make  a  report  upon  the  pecuniary  respon- 
sibility of  another. 

In  answer  to  your  general  inquiry  to  what  extent  commu- 
nications addressed  to  your  Department  by  persons  not  offi- 
cially connected  therewith  can  be  regarded  as  confidential, 
and  to  what  extent  the  Department  will  be  protected  in  de- 
clining to  furnish  copies  of  such  communications  upon  the 
order  of  a  competent  court,  I  reply : 

The  only  communications  deemed  by  me  to  come  within 
the  rule  of  privileged  communications,  and  therefore  confiden- 
tial under  all  circumstances,  are  such  as  are  made  in  the 
course  of  their  official  and  public  duties  by  the  persons  mak- 
ing them.  Other  cases  may  occur  in  which,  however,  the 
Department  would  not  be  bound  to  furnish  copies  of  commu- 
nications. When,  in  the  judgment  of  the  Secretary  of  the 
Treasury,  the  disclosure  of  facts  stated  in  communications, 
or  of  tbe  names  of  the  writers  thereof,  would  be  attendee! 
with  serious  damage  to  the  public  interest,  either  because  it 
would  dangerously  afifect  persons  who  had  honestly  furnished 
information  to  the  Department,  or  because  it  would  prevent, 
by  premature  disclosure,  the  proper  investigation  of  crimes  or 
offenses  against  the  Treasury,  or  for  any  other  sufficient  pub- 
lic reason,  the  Department  would  be  justified  in  representing 
to  the  court  that  upon  public  considerations  it  declined  to 
furnish  such  communications.  The  administration  of  justice 
is  only  a  part  of  the  general  conduct  of  the  aflairs  of  any 
state  or  nation,  and  is,  with  respect  to  the  production  or 
non-production  of  a  pai>er  from  the  files  of  an  Executive  De- 
partment, subject  to  the  general  welfare  of  the  community. 
(1  Greenleaf,  sec.  251;   Beatson  vs.  SkenCj  5  Thurston  and 
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Norman,  838 ;  Gray  vs.  Pentland^  2  Sergeant  and  Bawle,  32, 
Tilghman,  G.  J.) 

Very  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury, 


SPECIAL  AGENTS  OF  THE  POST-OFFICE  DEPARTMENT. 

Upon  condideration  of  the  provisions  of  sections  31  and  35  of  the  act 
of  June  8,  1872,  chap.  335:  Held  that  the  compensation  of  two  special 
agents  employed  by  the  Postmaster-General  for  the  free-delivery  serv- 
ice can  be  paid  out  of  the  appropriation  for  that  service. 

Department  of  Justice, 

December  17, 1877, 

Sir  :  The  question  referred  to  me  by  your  letter  of  Decem- 
ber 10  is  Tvlietlier  two  special  agents  in  the  free-delivery 
service  of  the  Post-Office  Department  can  be  paid  out  of  the 
appropriation  for  that  service. 

By  the  act  of  June  8, 1872,  section  31,  the  Postmaster-Gen- 
eral is  authorized  to  employ  such  number  of  special  agents 
"  as  the  good  of  the  service  and  the  safety  of  the  mail  may 
require."  Section  35  directs  that  the  salary  and  per  diem  of 
«'  the  special  agent"  detailed  for  the  free-delivery  service  shall 
be  paid  out  of  the  appropriation  for  that  service. 
.  You  state  that  when  this  act  was  passed  but  one  special 
agent  was  needed  for  that  service,  but  that  since  then  two 
have  been  employed.  This  fact  sufficiently  explains  why,  in 
section  35,  the  term  "  special  agent"  was  used  in  the  singular 
number. 

There  is  no  limitation  to  the  power  of  the  Postmaster-Gen- 
eral to  appoint  special  agents ;  and  when  he  determines  that 
more  than  one  is  necessary  for  the  free-delivery  service,  it  is 
not  to  be  inferred  merely  from  this  use  of  the  singular  num- 
ber that  therefore  only  one  of  those  thus  employed  by  his 
authority  is  to  be  paid  out  of  the  specific  appropriation  for 
that  service. 

It  is  material  to  observe  that  the  other  classes  of  special 
agents  mentioned  in  the  same  section  are  directed  to  be  paid 
27  P 
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out  of  the  appropriations  applicable  respectively  to  the  par- 
ticular branch  of  the  service  to  which  they  belong. 

My  opinion  is  that  both  the  special  agents  employed  in  the 
firee-delivery  service  may  be  paid  out  of  the  specific  appropri- 
ation for  that  service. 

The  papers  accompanying  your  letter  are  herewith  re- 
turned. 

I  have  the  honor  to  be,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  David  M.  Key, 

Postmaster-  Oeneral. 


CONTRACT— PER  DIEM  FORFEITURE. 

A  contractor  with  the  War  Department  agreed  to  complete  a  certain 
work  within  a  definite  time,  and  in  default  thereof  to  forfeit  |50  a  day 
daring  each  and  every  day's  delay  thereafter  in  its  completion ;  the 
amount  thus  forfeited  "  to  be  deducted  from  the  amount  which  may  be 
due  *  *  '^  on  the  final  completion  of  the  work,  as  liquidated 
damages."  The  work  was  not  completed  by  the  time  fixed,  but  it 
was  faithfully  performed,  agreeably  to  the  specifications  of  the  con- 
tract, and  the  Government  sustained  no  damage  whatsoever  in  conse- 
quence of  the  delay:  Held  that  the  per  dfiem  forfeiture,  according  to 
the  intention  of  the  parties  here,  (which  is  to  be  aacertaiued  from  a 
▼lew  of  the  whole  contract,  the  use  of  the  words  '^  liquidated  dam- 
ages'' not  being,  in  itself,  conclusive  of  such  intention,)  must  be 
regarded  as  a  penalty,  the  object  of  which  was  to  secure  the  Govern- 
ment against  actual  loss  or  damage  arising  from  delay  in  the  comple- 
tion of  the  work. 

The  work  having  been  completed,  and  no  damage  sustained  by  the  delay, 
the  conditions  necessary  to  warrant  the  exaction  of  the  penalty  do  not 
exist,  and  the  Department  is  accordingly  at  liberty  to  release  the  con- 
tractor therefrom. 

Department  of  Justice, 

Deoeniber  20, 1877. 
Sib  :  Your  letter  of  the  14tb  instant  presents  this  inquiry : 
Whether  you  can  release  a  contractor  from  the  stipulated 
X>6nalty  for  delay  in  completing  his  work,  when  the  work  has 
been  faithfully  performed  and  no  damage  has  accrued  to  the 
United  States. 

In  the  case  to  which  the  inquiry  refers,  the  contractor 
agreed  to  complete  the  work  by  a  fixed  time,  and,  should  it 
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not  be  then  completed,  to  forfeit  $50  a  day  for  each  and  every 
day's  delay  in  the  completion  thereof  after  the  time  so  fixed ; 
the  amount  thus  forfeited  ^^to  be  dedacted  from  the  amount 
which  may  be  due  *  •  *  on  the  final  completion  of  the 
work,  as  liquidated  damages.'^ 

The  work  embraced  five  separate  and  distinct  items,  for 
the  completion  of  each  of  which  a  stated  amount  was  to  be 
paid  the  contractor ;  and  by  the  terms  of  the  contract  pay- 
ment for  each  item  was  to  be  made  when  such  item  should 
be  completed  and  accepted,  reserving  10  per  centum  from 
every  such  payment  until  the  entire  work  should  be  com- 
pleted and  accepted. 

In  addition  to  the  provision  for  a  forfeiture  of  $50  a  day 
for  delay  in  the  completion  of  the  work,  the  contract  pro- 
vide<l  that  if  the  contractor,  in  the  judgment  of  the  officer  in 
charge,  should  fail  to  prosecute  faithfully  and  diligently  the 
work  in  accordance  with  the  requirements  of  the  contract, 
such  officer  should  have  power,  with  the  concurrence  of  the 
Secretary  of  War,  to  annul  the  contract,  by  giving  written 
notice  to  that  effect  to  the  contractor;  whereupon  '*  all  money 
or  reserved  percentage  due  or  to  become  due "  to  the  con- 
tractor should  be  forfeited ;  and  the  officer  rei>re8entiug  the 
Government  was  thereupon  authorized,  if  in  his  opinion  the 
public  exigency  should  require  an  immediate  performance  of 
the  work,  to  proceed  to  provide  for  the  same  in  the  manner 
prescribed  by  section  3709  of  the  Revised  Statutes,  &c. 

The  contingency  upon  which  the  authority  thus  given  to 
terminate  the  contract  was  exercisable  seems  not  to  have 
arisen.  The  contract  continued  until  the  final  completion  of 
the  work ;  and  although  this  did  not  take  place  at  the  time 
stipulated,  yet  it  appears  that  the  work  was  faithfully  per- 
formed, in  accordance  with  the  specifications  of  the  contract, 
and  that  no  damage  whatever  has  been  sustained  by  the  Gov- 
ernment in  consequence  of  the  delaj^  in  the  completion  thereof. 

The  answer  to  the  present  inquiry  depends  upon  whether 
the  jp^  diem  forfeiture  for  delay  is  to  be  regarded  as  a  pen- 
alty or  as  liquidated  damages.  This  turns  upon  the  inten- 
tion of  the  parties,  which,  like  anything  else  ascertainable  by 
construction,  is  to  be  collected  from  the  nature  of  the  provis- 
ions and  the  language  of  the  whole  instrument.    The  use  of 
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the  term  "  liquidated  damages,"  or  of  the  term  "  penalty,"  is 
not,  of  itself,  conclusive  of  that  intention.  {Betts  vs.  Bureh, 
4  H.  &  K,  511;  Sparrow  vs.  Paris,  7  H.  &  K,  699;  IHmech 
vs.  Oorlett,  12  Moore's  P.  C,  229 ;  Thronghgood  vs.  Walker^ 
2  Jones  N.  C,  15.) 

The  provision  of  reserving  10  per  centum  on  the  payment 
for  each  of  the  various  items  of  the  work  until  the  comple- 
tion of  the  whole,  with  a  liability  to  forfeiture  in  case  the  con- 
tract should  in  the  meantime  be  annulled,  was  designed  to 
secure  the  performance  of  the  work  and  to  aflford  the  means 
of  compensating  the  Government  for  any  damage  resulting 
from  failure  to  perform.  So  the  provision  declaring  that,  upon 
the  annulment  of  the  contract,  all  money  (including  the 
reserved  percentage)  due  or  to  become  due  should  be  for- 
feited, was  designed  to  protect  the  Government  against  loss 
by  damage  from  the  failure  of  the  contractor  to  faithfully 
and  diligently  prosecute  the  work  in  accordance  with  the 
requirements  of  the  contract.  But  in  neither  of  these  provis- 
ions could  it  have  been  contemplated  that  the  percentage 
reserved  or  the  money  **due  or  to  become  due,"  over  and 
above  the  damage  actually  sustained  by  the  Government, 
should  belong  to  the  latter.  The  other  provision,  which 
declares  2b  per  diem  forfeiture  for  delay,  is  of  the  same  char- 
acter, it«  object  being  to  secure  the  Government  against  any 
loss  thence  arising.  This  differs  from  the  other  provision 
imposing  a  forfeiture,  in  that  the  amount  forfeited  is  to  be 
deducted  as  "liquidated  damages."  Yet,  notwithstanding  the 
employment  of  that  term,  it  is  consistent  with  the  purpose  of 
this  provision,  and  more  in  harmony  with  the  other  provis- 
ioils  mentioned,  to  construe  the  former  as  a  penalty  merely ; 
that  is,  as  intended  to  satisfy  any  damage  actually  sustained 
by  the  Government,  but  not  otherwise  to  inure  to  the  benefit 
thereof. 

Viewed  as  a  penalty,  no  right  to  the  ^>er  diem  forfeiture 
becomes  vested  in  the  Government  by  force  of  the  agreement 
until  damage  arises;  and  if  no  right  thereto  has  thus  become 
vested  in  the  Government,  it  is  plain  that  a  release  of  the 
contractor  therefrom  would  not  involve  the  relinquishment 
of  any  indebtedness  from  him  to  the  Government,  or  the 
abandonment  of  any  legal  claim  of  the  latter  upon  him. 
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Hence,  in  such  case,  the  qaestion  of  aathority  to  relieve  from 
the  payment  of  a  debt  or  demand  owing  the  Government 
wonld  not  be  presented. 

The  contract  (as  I  understand  from  your  letter)  having 
been  faithfully  performed^  and  no  damage  whatever  having 
been  sustained  by  the  Government  by  reason  of  the  delay  in 
its  x>6rformance,  the  conditions  which,  in  the  contemplation 
of  the  agreement,  are  necessary  for  the  exaction  of  the  pen- 
alty under  consideration  do  not  exist.  To  exact  it  from  the 
contractor,  under  these  circumstances,  would  not  be  war- 
ranted by  the  law  or  justice  of  the  case.  I  am  therefore  of 
the  opinion  that  you  are  authorized  to  release  him  from  that 
penalty. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  George  W,  McCrary, 

Secretary  of  War. 


DISMISSAL  OF  OFFICER  IN  THE  MARINE  CORPS. 

The  President  had,  in  1861,  po  vver  to  dismiss  from  the  service  an  officer 
of  the  Marine  Corps. 

Semble  that  section  17,  act  of  July  17,  1862,  chap.  200,  in  so  far  as  it 
authorized  dismissals  by  the  President  from  the  military  serrioe,  was 
declaratory  only  of  long-established  law,  and  that  the  force  of  the  pro- 
vision is  fonnd  in  the  word  "requested,"  by  which  it  was  intended  to 
re-enforce  strongly  this  power  in  the  hands  of  the  President  at  a  great 
crisis. 

Department  of  Justice, 

Jamiary  8, 1878. 

Sm:  In  answer  to  your  inquiry,  whether  in  1861  the  Presi- 
dent of  the  United  States  had  the  authority  to  dismiss  Lieu- 
tenant Tyler  from  the  Marine  Corps,  I  have  the  honor  to  say: 

The  power  to  dismiss  officers  from  the  military  service  of 
the  United  States,  whether  Army  or  Navy,  was  repeatedly 
and  frequently  exercised  from  the  time  of  the  adoption  of  the 
Constitution.  Such  power  is  not  found  in  express  terms  in 
the  Constitution ;  but  according  to  the  contemporaneous  con- 
struction given  to  it,  which  was  followed  from  that  time  to 
the  time  referred  to,  inclusive,  it  was  repeatedly  held  by  the 
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Attorneys-General,  when  the  question  was  submitted  to  them, 
or  wa«  incidentally  necessary  to  be  decided,  that  the  author- 
ity thus  to  dismiss  was  possessed  by  the  President.  I  refer 
to  the  opinion  of  Mr.  Attorney-General  Legar^,  in  the  Ran- 
dolph case,  (4  Opin.,  1,)  that  of  Mr.  Attorney-General  Clifford, 
in  Du  Barry's  case,  (4  Opin.,  603,)  and  those  of  Mr.  Attorney- 
General  Gushing,  in  Lansing's  case,  (6  Opin.,  4,)  and  upon  the 
'Sb.vj  efficiency  act,  (8  Opin.,  233-'8.)  That  the  President  had 
this  power  has  not,  as  far  as  I  know,  been  controverted  by 
any  adjudged  case,  or  by  the  opinion  of  any  Attorney-Gen- 
eral, although  it  has  been  questioned  by  certain  text-writers. 
I  am  of  opinion,  therefore,  that  as  a  question  of  law,  upon 
both  the  expression  of  legal  opinion  and  the  practice  of  the 
Government,  it  must  be  deemed  and  taken  to  have  been  fully 
adjudged  that  the  President  possessed  this  power.  I  have 
not  thought  it  necessary  to  recapitulate  the  reasons  upon 
which  these  decisions  have  been  made,  as  they  are  fully  stated 
in  the  opinions  referred  to. 

I  do  not  think  any  doubt  is  thrown  upon  the  previous  pos- 
session of  this  power  by  the  President  by  the  fact  that  in 
1862,  July  17,  Congress  passed  a  law  by  which  the  Pres- 
ident of  the  United  States  was  authorized  and  requested 
to  dismiss  and  discharge  from  the  military  service  any  offi- 
cer, for  any  cause  which,  in  his  judgment,  either  rendered 
such  officer  unsuitable  for,  or  whose  dismission  would  pro- 
mote, the  public  service.  So  far  as  that  act  gives  authority 
to  the  President,  it  is  simply  declaratory  of  the  long-estab- 
lished law.  It  is  probable  that  the  force  of  the  act  is  to  be 
found  in  the  word  "requested,"  by  which  it  was  intended  to 
re-enforce  strongly  this  power  in  the  hands  of  the  President 
at  a  great  crisis  of  the  State.  Nor  do  I  think  that  the  subse- 
quent acts,  by  which  the  power  of  the  President  to  dismiss 
has  been  limited,  have  any  tendency  to  show  that  he  did  not 
possess  the  power  in  1861  to  dismiss  an  officer  upon  his  own 
responsibility.  It  is  recognized  by  Attorney-General  Brown- 
ing, in  Belger's  case,  (12  Opin.,  421,)  a  case  decided  after  the 
passage  of  the  act  of  1862,  that  in  every  instance  where  the 
question  had  arisen  and  been  considered  by  the  Attorney- 
General  it  had  been  held  that  the  authority  thus  to  dismiss 
was  derived  firom  the  Constitution,  and  that  it  was  exercised 
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in  acooidance  with  the  settled  construction  of  that  instm- 

ment  and  the  uniform  practice  of  the  Executive  branch  of  the 

GoTemment. 

I  am  therefore  of  opinion  that  when  the  President  of  the 

United  States  dismissed  Lieutenant  Tyler  from  the  service  he 

had  the  constitutional  right  to  do  what  he  did,  and  that  the 

officer  in  question  ceased  to  be  an  officer  in  the  service  of  the 

United  States. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVBN8. 
The  President. 


CLAIM  OF  JAMES  B.  HAMBLETON. 

• 

Soon  after  the  passage  of  the  act  of  May  18,  1872,  chap.  172,  H.  filed  in 
the  Treasury  Departmeut,  under  the  fifth  section  of  that  act,  a  claim  for 
the  proceeds  of  2,835  bales  of  cotton.  In  March,  1875,  the  then  Secre- 
tary of  the  Treasury  (Bristow)  finally  acted  thereon,  allowing  the  claim- 
ant a  certain  sum  as  the  proceeds  of  104  bales,  and  formally  rejecting 
the  remainder  of  the  claim.  Subsequently  the  claimant  made  applica- 
tion to  the  next  succeeding  Secretary  (Morrill)  for  a  reopening  of  the 
case,  which  was  denied.  Application  for  a  reopening  being  again  made, 
upon  substantially  the  same  grounds  as  before :  Held  that  the  decision 
heretofore  made  by  the  Treasury  Department  upon  the  claim  cannot 
legally  and  with  propriety  be  reopened  by  the  present  Secretary. 

In  the  determination  of  questions,  whether  of  law  or  fact,  arising  upon 
claims  filed  under  said  section,  the  judgment  of  the  Secretary  is  not 
subject  to  direction  or  control ;  he  acte  independently,  even  of  the 
Executive. 

Depaetment  of  Justice, 

January  11,  1878. 

Sib  :  Beferrin^  to  your  indorsement  in  the  matter  of  the 
elaim  of  James  B.  Hambleton,  administrator  of  the  estate  of 
Benjamin  Easley,  deceased,  for  the  proceeds  of  certain  cotton, 
under  the  fifth  section  of  the  act  of  May  18, 1872,  (17  Stat, 
134,)  I  have  the  honor  to  reply : 

This  is  a  claim  in  behalf  of  said  estate  for  the  proceeds  of 
2,835  bales  of  cotton — ^the  cotton,  as  is  alleged,  having  been 
^ized  by  the  agents  of  the  Government  in  the  fall  of  1865, 
and  afterwards  sold  and  the  money  paid  into  the  Treasury. 

An  application  for  restitution  of  the  proceeds  of  the  same 
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cotton  was  presented  to  the  Secretary  of  the  Treasury  in 
1866,  by  Mrs.  Martha  L.  Hambleton,  one  of  the  heirs  of  said 
Easley.  This  application  was  entertained  and  considered  by 
the  Secretary,  but  his  action  did  not  reach  any  final  resnlt, 
inasmuch  as,  while  the  matter  was  yet  pending  before  him^ 
Congress  passed  a  law  (the  joint  resolution  of  March  30, 
1868)  requiring  all  moneys  received  from  the  sales  of  captured 
and  abandoned  property  to  be  covered  into  the  Treasury,  the 
effect  of  which  was  to  take  fix)m  the  Secretary  whatever 
power  he  might  have  previously  had  over  the  subject  of  the 
application. 

Thereafter,  until  the  enactment  of  the  act  of  May  18, 1872,. 
the  Executive  Department  of  the  Government  remained  with- 
out authority  to  pass  upon  this  class  of  claims.  By  the  fifth 
section  of  that  act  the  Secretary  of  the  Treasury  was  "  author- 
ized and  directed  to  pay  to  the  lawful  owners,  or  their  legal 
representatives,  of  all  cotton  seized  after  the  30th  of  June, 
1865,  by  the  agent-s  of  the  Government,  unlawfully  and  in 
violation  of  their  instructions,  the  net  proceeds,  without  inter- 
est, of  the  sales  of  said  cotton  actually  paid  into  the  Treasury 
of  the  United  States  f  the  section  further  declaring  that  the 
receipt  of  such  proceeds  is  to  be  a  full  satisfaction  of  all  claims 
against  the  United  States  for  or  on  account  of  the  seizure  of 
the  cotton,  and  that  the  foregoing  provision  is  not  to  apply 
to  any  claim  then  pending  before  the  Court  of  Claims,  nor  to 
any  claim  not  filed  in  the  Treasury  Department  within  six 
months  after  the  passage  of  said  act. 

The  present  claim  was  filed  in  the  Treasury  Department 
soon  after  the  passage  of  the  act  of  1872 ;  and  though  embrac- 
ing the  same  cotton  which  was  covered  by  the  former  appli- 
cation, it  is  nevertheless  to  be  treated  as  a  separate  and  dis- 
tinct claim  under  the  provisions  of  that  act.  In  March,  1875, 
the  then  Secretary  (Mr.  Bristow)  finally  acted  thereon,  allow- 
ing the  claimant  the  sum  of  $3,549.56,  as  the  proceeds  of  104 
bales,  and  formally  rejecting  the  remainder  of  the  claim. 

The  claimant  now  seeks  a  reopening  and  re-examination  of 
the  claim  by  the  present  Secretary ;  and  his  application  there- 
for, with  the  accompanying  pai>ers,  has  been  referred  by  the 
President  to  the  Attorney-General  for  an  opinion  as  to  ^^  tho 
legality  and  propriety  of  reopening  the  case.'' 
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According  to  a  well-settled  rule  of  administrative  law,  often 
mentioned  with  approval  by  the  Attorneys-General,  the  decis- 
ion made  by  the  former  Secretary,  in  1875,  must  be  regarded 
as  binding  upon  his  successor,  the  present  Secretary,  unless 
it  shall  appear  to  be  founded  on  a  mistake  of  fact  arising  from 
error  of  calculation,  or  unless  new  and  material  evidence, 
since  discovered,  is  produced,  which,  had  the  same  been  before 
the  Department  when  the  decision  was  made,  would  have  led 
to  a  different  result.  Except  under  the  circumstances  just 
stated,  viz,  of  mistake  arising  ftom  error  of  calculation  or  the 
production  of  new  and  material  evidence,  the  present  Secre- 
tary would  not  be  at  liberty  to  disturb  or  review  the  decision 
of  his  predecessor.  Therefore,  under  the  rule  adverted  to, 
the  legality  and  propriety  of  reopening  the  case  depends,  ulti- 
mately, upon  whether  either  or  both  of  those  circumstances 
exist. 

But  the  existence  of  either  or  both  of  those  circumstances 
is  matter  of  fact,  which  cannot  be  satisfactorily  determined 
without  an  examination  of  the  calculations  heretofore  made 
in  the  case  and  the  basis  thereof,  and  also  a  comparison  of 
the  evidence  now  produced  with  the  evidence  heretofore  sub- 
mitted and  considered  therein.  The  records,  documents,  and 
papers  necessary  to  such  an  investigation  are  not  before  the 
Attorney-General.  Besides,  the  subject-matter  of  the  investi- 
gation, being  one  of /oof  merely,  for  that  reason  does  not  fall 
within  his  province,  as  his  duty  is  limited  to  the  examination 
of  questions  of  law.  Such  investigation  can  only  be  officially 
made  by  or  under  the  direction  of  the  Secretary  of  the  Treas- 
ury, upon  whom  the  duty  of  executing  the  statute  is  devolved. 
And  in  this  connection  I  may  add  that,  as  the  statute  devolves 
that  duty  upon  the  Secretary  alone,  no  other  officer  can  per- 
form it  without  aviolation  of  the  law.  (See  1  Opin.,  625.) 
In  the  determination  of  questions,  whether  of  law  or  fact, 
arising  upon  claims  filed  thereunder,  the  judgment  of  the  Sec- 
retary is  not  subject  to  direction  or  control ;  he  acts  independ- 
ently, even  of  the  Executive. 

In  the  absence,  then,  of  any  other  action  in  this  miatter  by 
the  Treasury  Department  than  that  which  is  above  mentioned, 
it  would  follow  that,  if  the  claimant  should  make  it  appear  to 
the  satisfaction  of  the  present  Secretary  that  the  decision  of 
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the  former  Secretary  is  founded  upon  a  mistake  arising  from 
error  of  calculation,  or  should  produce  new  evidence  which? 
in  the  judgment  of  the  present  Secretary,  aftects  the  correct- 
ness of  that  decision,  this  would  warrant  the  reopening  of 
the  case  by  the  latter.  But  it  is  understood  that  after  the 
decision  of  Secretary  Bristow,  in  1875,  the  claimant  made 
application  to  his  immediate  successor,  Mr.  Morrill,  for  a 
reopening  of  the  case  upon  substantially  the  same  grounds  $tnd 
the  same  evidence  which  are  now  offered,  and  that  the  appli- 
cation was  refused  by  Secretary  Morrill.  And  it  appears  by 
the  papers  that  the  same  application  has  since  b^n  before 
the  present  Secretary,  who  has  also  declined  to  reopen  the 
case. 

Thus  the  question  of  the  legality  and  propriety  of  reopen- 
ing the  case  would  seem  to  be  negatived  by  the  adverse  action 
already  had  ux)on  the  application  to  reopen.  If  the  applica- 
tion stands  (as  it  apparently  does)  upon  no  different  grounds 
now  than  it  did  when  it  was  considered  and  refused  by  Sec- 
retary Morrill,  the  action  of  the  latter  thereon  should  be 
deemed  conclusive. 

In  this  view  of  the  subject,  and  upon  the  facts  as  now 

presented,  I  am  of  the  opinion  that  the  decision  heretofore 

made  upon  this  claim  cannot  legally  and  with  propriety  be 

reopened. 

I  am,  sir,  verv  respectfully, 

CHAS.  DBVBNS. 
The  President. 


ALLOWANCES  FOR  REVENUE  STAMPS. 

The  limitation  in  section  3228  Rev.  Stat.,  relative  to  claims  for  the  refund- 
ing of  internal-revenue  taxes,  has  no  application  to  claims  for  allow- 
ances for  stamps  under  section  3426  Rev.  Stat.  Opinion  of  January  7, 
1875,  in  14  Opin.,  513,  overruled. 

That  limitation  is  intended  to  apply  to  the  claims  tiescribed  in  section 
3220  Rev.  Stat.  onlv. 

Documentary  stamps  presented  under  section  3426  Rev.  Stat.,  above  the 
denomination  of  two  cents,  which  have  been  spoiled,  or  improperly  or 
unnecessarily  used,  or  are  affixed  to  blank  instruments,  &c.,  and  which 
are  therefore  not  in  the  same  condition  as  when  issued,  cannot  be 
redeemed  by  the  Commissioner  of  Intornal  Revenue,  unleea  the  person 
presenting  them  satisfactorily  traces  the  history  thereof,  as  provided 
by  the  proviso  in  the  act  of  July  12,  1876,  chap.  181. 
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Department  of  Justice, 

January  16, 1878. 

Sir  :  Your  letter  of  the  24th  of  November  last,  inclosing 
a  communication  addressed  to  you  by  the  Oommissioner  of 
Internal  Revenue,  under  date  of  the  21st  of  the  same  month, 
presents  for  my  consideration  the  following  question :  Whether 
claims  for  the  redemption  of  certain  internal-revenue  stamps, 
specified  in  that  communication,  are  barred  by  the  limitation 
prescribed  by  section  3228  of  the  Revised  Statutes. 

These  claims  are  thus  described  by  the  Commissioner  in 
his  communication: 

"  First.  Claims  for  the  redemption  of  adhesive  document- 
ary', and  proprietary  stamps,  which  were  issued  and  sold  by  the 
United  States,  through  the  internal-revenue  office,  or  United 
States  agents  for  the  sale  of  such  stamps,  more  than  two 
years  before  their  presentation  for  redemption  under  section 
3426  of  the  Revised  Statutes,  but  which  have  never  been 
used,  and  are  in  the  same  condition  as  when  sold  and  issued 
as  aforesaid. 

^»  Second.  Claims  for  the  redemption  of  stamps  imprinted 
upon,  or  affixed  to,  blank  instruments,  and  which  were  issued 
and  sold  by  the  United  States  as  aforesaid  more  than  two 
years  prior  to  their  presentation  for  redemption  5  such  instru- 
ments having  never  been  executed,  and  the  stamps  thereon 
being  in  the  same  condition  as  when  issued  and  sold  as  afore- 
said, excepting,  in  the  case  of  affixed  stamps,  the  difference 
of  being  affixed  to  the  instruments  referred  to. 

^^  Third.  Claims  for  the  redemption  of  stamps  issued  and 
sold  by  the  United  States  as  aforesaid,  where  such  stamps 
were  imprinted  upon  or  affixed  to  instruments  executed  more 
than  two  years  prior  to  the  presentation  of  the  stamps  for 
redemption,  but  never  issued ;  and  where  the  stamps  them- 
selves are  in  the  same  condition — with  the  difference  above 
mentioned  as  to  affixed  stamps — ^as  when  sold  by  the  United 
States;  railroad  companies'  bonds,  for  example,  which  have 
been  signed  by  the  proper  officers  of  the  corporation,  but 
never  issued. 

"Fourth.  Claims  for  the  redemption  of  tobacco,  snuff*, 
cigar,  and  beer  stamps,  which  were  issued  and  sold  by  the 
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United  States,  through  the  collectors  of  internal  revenue, 
more  than  two  years  prior  to  their  presentation,  but  which 
have  never  been  used.'' 

The  question  presented  involves  the  general  inquiry 
whether  the  provisions  of  section  3228  of  the  Revised  Stat- 
utes api^ly  to  cases  falling  under  the  provisions  of  section 
3426.  After  giving  this  subject  careful  examination,  I  find 
myself  unable  to  adopt  the  view  of  the  same  subject  taken, 
by  one  of  my  predecessors,  (see  14  Opin.,  513,)  in  which  the 
application  of  the  former  section  to  such  cases  is  affirmed. 
Indeed,  the  result  at  which  I  arrive  is  just  the  opposite  of 
that  view. 

The  limitation  imposed  by  section  3228  upon  the  presenta- 
tion of  claims  to  the  Commissioner  of  Internal  Be  venue 
extends  only  to  the  presentation  of  such  claims  as  are  ^^  for 
the  refunding  of  any  internal  tax  alleged  to  have  been  erro- 
neously or  illegally  assessed  or  collected,  or  of  any  penalty 
alleged  to  have  been  collected  without  authority,  or  of  any 
sum  alleged  to  have  been  excessive  or  in  any  manner  wrong- 
fully collected." 

On  turning  to  section  3220,  it  will  be  seen  that  authority 
is  there  given  to  the  Commissioner  to  refund  claims  of  pre- 
cisely the  same  description  as  those  mentioned  in  section 
3228,  viz,  claims  for  '^  all  taxes  erroneously  or  illegally 
assessed  or  collected,  all  penalties  collected  without  author- 
ity, and  all  taxes  that  appear  to  be  unjustly  assessed  or  exces- 
sive in  amount,  or  in  any  manner  wrongfully  collected." 
This  authority  is  "  subject  to  regulations  prescribed  by  the 
Secretary  of  the  Treasury." 

Section  3426,  on  the  other  hand,  makes  provision  for 
claims  which  are  entirely  different  in  character  from  those 
described  in  sections  3220  and  3228;  and  the  Commissioner 
is  himself  authorized,  from  time  to  time,  to  make  regulations 
for  the  purpose  of  carrying  the  provision  into  eflfect.  The 
claims  covered  by  this  section  are  for  allowances  in  respect 
of  such  internal-revenue  stamps  as  ^'  may  have  been  spoiled, 
destroyed,  or  rendered  useless  or  unfit  for  the  purpose 
intended,  or  for  which  the  owner  may  have  no  use,  or  which 
through  mistake  may  have  been  improperly  or  unnecessarily 
used,  or  where  the  rates  or  duties  represented  thereby  have 
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been  paid  in  error  or  remitted."  Such  allowances  are  to  be 
made  '^  either  by  giving  other  stamps  in  lieu  of  the  stamps 
80  allowed  for,  or  by  repaying  the  amount  or  value,  after 
deducting  therefrom,  in  case  of  repayment,  the  sum  of  five 
per  centum  to  the  owner  thereof,"  &c. 

These  claims  for  allowances  under  section  3426  have  none 
of  the  elements  which  necessarily  belong  to  the  above-men- 
tioned claims  falling  within  section  3220.  Thus  the  essential 
ingredients  of  the  latter  are,  that  there  has  been  an  erro- 
neous or  illegal  oMessment  or  oollecti^m  of  the  tax  to  which 
the  claim  relates,  or  that  it  was  unjustly  assessed^  or  is  excess- 
ive in  amountj  or  has  in  some  manner  been  wrongfully  col- 
lected^ while,  in  regard  to  the  former,  the  essential  ingre- 
dients are,  that  the  stamps  in  respect  of  which  an  allowance 
is  claimed,  have  been  spoiled^  destroyed^  or  rendered  useless 
or  unfit  for  the  purpose  intended^  or  that  the  owner  has  no  use 
for  theni^  or  that  they  have  been  improperly  or  unnecessarily 
used  through  mistakej  or  that  the  rates  or  duties  represented 
thereby  have  been  paid  in  error ^  or  remitted. 

As  the  claims  mentioned  in  section  3228  agree  in  descrip- 
tion with  those  mentioned  in  section  3220,  and  are  wholly 
contained  in  the  latter  section,  and  as  it  is  manifest  that 
these  claims  are  all  essentially  different  from  those  men- 
tioned in  section  3426, 1  deduce  therefrom  this  conclusion : 
that  the  limitation  in  section  3228  is  intended  to  apply  to 
the  claims  described  in  section  3220,  and  not  to  the  claims 
described  in  section  3426. 

It  is  to  be  observed  that  by  the  proviso  in  the  act  of  July 
12, 1876,  chap.  181,  a  restriction  is  j^laced  upon  the  authority 
of  the  Commissioner  to  make  allowances  conferred  by  section 
3426,  in  so  far  as  such  allowances  relate  to  docum^entary 
stamps  above  the  denomination  of  two  cents.  The  language 
of  the  |>r(n;wo  is :  "That  from  and  after  the  passage  of  this 
act  no  allowance  shall  be  made  for  documentary  stamps, 
except  those  of  the  denomination  of  two  cents,  which,  when 
presented  to  the  Commissioner  of  Internal  Revenue,  are  not 
found  to  be  in  the  same  condition  as  when  issued  by  the 
Internal  Revenue  Department,  or,  if  so  required  by  the  said 
Commissioner,  when  the  person  presenting  the  same  cannot 
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satisfactorily  trace  the  history  thereof  from  their  issue  to 
their  presentation  as  aforesaid. 

By  reason  of  the  prohibition  contained  in  this  provision,  it 
is  now  necessary  that  all  documentary  stamps  above  the 
denomination  of  two  cents,  in  order  that  the  allowances  may 
be  made  therefor  under  section  3426,  shall  be  in  the  same 
condition  when  presented  to  the  Commissioner  as  they  were 
in  when  issued  by  the  Internal  Revenue  department,  or 
that  the  person  presenting  them,  on  being  so  required  by  the 
Commissioner,  shall  trace  the  history  thereof,  to  the  satisfac- 
tion of  the  latter,  from  their  issue  to  their  presentation.  The 
last  of  these  requirements  is  an  alternative  one,  and  comes 
into  play  only  in  cases  where  the  stamps,  at  the  time  of  their 
presentation,  are  not  in  the  same  condition  as  when  issued. 
The  result  is,  that  documentary  stamps  presented  for  redemp- 
tion, above  the  denomination  of  two  cents,  which  have  been 
spoiled,  or  improperly  or  unnecessarily  used,  or  are  affixed 
to  blank  instruments,  &c.,  and  which  are  consequently  no 
longer  in  the  same  condition  as  when  issued,  cannot  be  re- 
deemed by  the  Commissioner,  tmless  the  person  by  whom 
they  are  presented  to  the  Commissioner  satisfactorily  traces 
the  history  thereof,  a«  the  statute  provides. 

Accordingly,  in  answer  to  the  question  submitted,  I  have 
the  honor  to  reply  that  such  of  the  claims  for  the  redemption 
of  internal-revenue  stamps,  specified  in  the  communication 
of  the  Commissioner  of  Internal  Revenue,  as  are  within  the 
provisions  of  section  3426  of  the  Revised  Statutes,  as  modi- 
fied by  the  act  of  July  12, 1876,  are  not  affected  by  the  lim- 
itation prescribed  in  section  3228  of  the  Revised  Statutes. 

1  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


HOT  SPRINGS  COMMISSION. 

The  proTlsion  in  the  sixteenth  section  of  the  act  of  March  3, 1877,  chap.  108, 
relating  to  the  Hot  Springs  Commission,  namely,  ^^  That  said  commis- 
sioners shall  hold  their  offices  for  the  period  of  one  year  from  the  date 
of  appointment/'  fixes  the  duration  of  the  term  of  the  commission,  and 
without  farther  legislation  it  cannot  be  continued  beyond  the  period 
indicated  therein. 
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Department  op  Justice, 

January  17,  1878. 

Sir:  Referring  to  your  indorsement  of  the  14th  instant  of 
the  letter  of  the  United  States  Hot  Springs  commissioners 
of  date  the  7th  instant,  and  yoar  inquiry  whether  the  com- 
mission can,  without  further  legislation,  be  continued  beyond 
the  term  of  one  year  from  the  date  of  the  appointment  of  the 
commissioners,  I  have  the  honor  to  reply : 

The  act  of  March  3, 1877,  (19  Stat,  chap.  108,  p.  377,)  pro- 
vides, in  the  sixteenth  section,  '^That  said  commissioners 
shall  hold  their  offices  for  the  period  of  one  year  from  the 
date  of  appointment." 

I  am  of  opinion  that  this  is  intended  not  only  to  fix  the 
duration  of  the  term  of  office  of  the  commissioners,  but  also 
the  duration  of  the  term  of  the  commission.  The  commission 
itself  was  for  a  temporary  purpose,  that  of  laying  out  the 
Hot  Springs  Reservation  and  settling  the  titles  thereto ;  and 
it  was  undoubtedly  anticipat^ed  by  Congress  that  this  was  a 
work  which  might  be  performed  within  that  period.  The 
time  for  filing  claims  was  fixed  at  six  months  after  the  date 
of  the  first  meeting  of  the  commissioners,  and  it  was  pre- 
sumed that  their  adjudication  could  be  made  within  the  term 
provided  as  the  period  during  which  the  commissioners  should 
hold  their  offices. 

In  regard  to  statutes  similar  to  the  present,  such  as  that 
establishing  the  ^^  Southern  Claims  Commission,"  which  is 
found  in  the  second  section  of  the  act  of  March  3, 1871,  (16 
Stat.,  524,)  where  it  was  provided  that  the  commissioners 
should  hold  their  offices  for  the  term  of  two  years,  a  legisla- 
tive construction  seems  to  have  been  given  similar  to  that 
which  I  now  suggest,  and  from  time  to  time  the  duration  of  this 
commission  has  been  extended.    (17  Stat.,  577 ;  19  Stat.,  404.) 

I  am  therefore  of  opinion  that,  in  order  that  the  Hot 
Springs  Commission  should  be  continued  beyond  the  term  of 
one  year  from  the  date  of  the  appointment  of  the  commis- 
sioners^ further  legislation  is  necessary. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

The  President. 
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COURT-MARTIAL  PROCEEDINGS. 

Where  the  accused  was  tried  and  convicted  by  a  general  court-martial 
on  three  distinct  chargeB,  one  of  which  had  been  preferred  by  a  mem- 
ber of  the  court,  who  testified  as  a  witness  in  support  of  the  same  and 
afterwards  sat  upon  the  trial,  no  objection  being  made  thereto  by  the 
accused,  and  the  sentence  of  the  court  was  duly  confirmed :  UM  that 
the  fact  that  a  member  of  the  court  sat  upon  the  trial  after  testifying 
did  not  render  its  proceedings  invalid  or  make  its  sentence  void  and 
inoperative. 

The  objection,  where  it  is  not  distinctly  waived  by  the  accused,  goes  to 
the  propriety  of  the  member  sitting  after  he  had  testified,  not  to  his 
legal  capacity  thus  to  sit;  and,  if  seasonably  made,  it  would  afford  good 
ground  for  disapproval  of  the  proceedings  by  the  reviewing  oflicer, 
though  not  of  itself  sufficient  to  invalidate  them. 

Department  op  Justice, 

January  19,  1878. 

Sir:  I  have  carefully  considered  the  subject  of  your  letter 
of  December  20, 1877. 

It  appears  from  the  papers  accompanying  it  that  First 
Lieut.  Edward  L.  Keyes,  Fifth  Cavalry,  was  tried  by  a 
general  court-martial,  in  February  last,  upon  three  distinct 
charges;  that  he  was  convicted  on  all  of  them,  and  sentenced 
to  be  dismissed  from  the  service;  that  the  proceedings,  find- 
ings, and  sentence  were  approved  by  the  department  com- 
mander who  convened  the  court,  and  afterwards  by  the 
President,  who  directed  the  sentence  to  be  executed,  which 
wa«  accordingly  done;  that  Col.  Wesley  Merritt,  who  was 
one  of  the  nine  members  of  the  court,  preferred  one  of  the 
charges,  and  was  himself  the  sole  witness  in  support  of  the 
second  specification  of  that  charge ;  that  the  accused  was 
accorded  his  legal  right  of  challenge  of  the  members  of  the 
court  before  they  were  sworn,  but  made  no  objection  to  Colonel 
Merritt ;  who,  after  ha\ing  given  his  testimony  as  a  witness  for 
the  prosecution,  continued  to  sit  as  a  member  of  the  court. 

You  ask  my  advice  as  to  *' whether  the  fact  of  Colonel 
Merritt  having  been  a  member  of  the  court  and  a  witness, 
after  he  had  preferred  a  portion  of  the  charges  upon  which 
the  accused  was  convicted,  involves  such  nullity  of  the  pro- 
ceedings as  to  render  void  and  inoperative  the  sentence, 
notwithstanding  its  execution  after  approval  and  confirma- 
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tion  by  the  proper  reviewing  officer  and  the  President  of  the 
United  States.'' 

There  being  no  artiele  of  war  or  statute  applicable  to  the 
case,  the  answer  to  your  inquiry  must  depend  upon  the  law 
peculiar  to  courts-martial  and  upon  general  principles  of 
jurisprudence. 

It  is  well  settled  that,  however  irregular,  improper,  or  erro- 
neous the  proceedings  in  any  case,  civil  or  criminal,  may 
have  been,  after  they  have  once  passed  into  final  judgment 
by  the  decision  of  the  ultimate  revisory  tribunal  or  authority, 
the  judgment  is  as  absolutely  valid  in  law  as  if  no  error 
whatever  had  been  committed,  provided  only  the  court  had 
legal  jurisdiction  of  the  subject-matter  and  of  the  person  of 
the  accused )  and  no  authority  can  be  found  for  excluding 
proceedings  of  courts-martial  from  the  operation  of  this  rule. 
Unless,  therefore,  Colonel  Merritt's  position  as  the  officer  who 
preferred  one  of  the  .charges,  or  his  continuing  to  sit  as  a 
member  of  the  court  after  testifying  as  a  witness  for  the 
prosecution,  deprived  the  court  of  jurisdiction,  thus  render- 
ing its  proceedings  coram  nonjudice^  the  sentence  was  and  is 
legally  valid. 

It  is  well  settled,  as  a  general  rule,  that  any  mere  personal 
•objection  to  a  judge  may  be  waived  by  the  accused;  and  that 
where  there  has  been  such  waiver,  the  accused  being  aware 
of  the  objection,  it  cannot  be  assigned  as  ground  of  error, 
^ven  in  the  appellate  court.  A  fortiori^  such  personal  objec- 
tion, voluntarily  waived,  cannot  avoid  the  proceedings  after 
a  final  judgment.  The  only  class  of  cases  constituting  an 
exception  to  this  rule  is  where  there  is  a  disqualification  of 
the  person  assuming  to  act  as  judge  created  by  positive 
statute;  as,  for  instance,  where  a  judge  within  a  certain 
degree  of  consanguinity  with  one  of  the  parties,  who  has  a 
personal  interest  in  the  controversy,  is  expressly  prohibited 
from  sitting.  In  these  eases  it  has  been  held  that  a  disre- 
gard of  the  statute  was  error,  for  which  the  judgment  would 
be  reversed  by  the  appellate  court,  whether  the  objection 
had  been  waived  by  the  accused  or  not. 

It  is  not  necessary  to  consider  whether  the  disregard  of  a 
positive  statute  would  suffice  to  render  the  proceedings  void, 
fiince  it  is  not  claimed  in  the  present  case  that  any  statutory 
28  p 
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provision  existed  incapacitating  Colonel  Merritt  to  sit  as  a 
member  of  the  court.  His  continuing  to  sit  as  such. after 
testifying  against  the  accused,  thus  being  compelled  to  pass 
upon  the  weight  of  his  own  testimony,  was  objectionable; 
but  the  objection  (unless  it  had  been  waived  by  the  accused) 
goes  to  the  propriety  of  his  sitting  under  the  circumstances, 
not  to  his  legal  mpmity  thus  to  sit.  It  is  such  an  objection 
as,  if  seasonably  made,  might  aftbrd  good  ground  for  a  dis- 
approval of  the  proceedings  by  the  reviewing  officer;  but  I 
can  find  no  authority  for  the  position  that  it  is  of  itself  suffi- 
cient to  invalidate  them. 

To  the  inquiry  submitted  by  you  I  have  therefore  the 
honor  to  reply,  that  the  fact  that  one  of  the  charges  upon 
which  the  accused  was  tried  and  convicted  was  preferred  by 
a  member  of  the  court,  who,  having  also  testified  as  a  wit- 
ness in  support  of  such  charge,  afterwards  sat  upon  the  trial, 
does  not,  in  my  opinion,  render  the  proceedings  themselves 
invalid,  or  make  the  sentence  void  and  inoperative. 

I  am,  sir,  very  respectfully,   • 

OHAS.  DEVENS. 
Hon.  George  W.  McCbaby, 

Secretary  of  War. 


EMPLOYES  IN  THE  INDIAN  SERVICE. 

The  proyision  iu  the  act  of  August  15,  1876,  chap.  289,  making  appropri- 
ations for  the  Indian  Department  for  the  year  ending  June  30,  1877, 
namely,  "That  amounts  now  due  employees  for  year  ending  June  30, 
1876,  may  be  paid  out  of  unexpended  balance  of  the  incidental  Amd  of 
said  year/'  considered  in  connection  with  section  3682  Key.  Stat.,  and 
kdd  that  under  that  provision  amounts  due  for  clerical  or  official  serv- 
ices in  the  Indian  service  for  the  year  ending  June  30,  1876,  may  be 
paid  out  of  the  unexpended  balance  of  the  incidental  fund  of  the  Indian 
service  for  the  same  year. 

The  term  ''employees,''  aa  used  in  the  same  provision,  was  meant  to  include 
aU  those  who  performed  services  in  any  capacity  in  the  Indian  service 
during  the  year  ending  June  30,  1876,  whose  employment  was  author- 
ized by  law,  and  whose  compensation  remained  unpaid  at  the  date  of 
the  act  of  August  15,  1876. 

Department  of  Justice, 

Jamiary  21, 1878. 

SiB :  By  your  letter  of  the  10th  instant,  referring  to  section 
3682  of  the  Bevised  Statutes,  which  provides  that  "no  moneys 
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appropriated  for  contingent,  incidental,  or  miseellaneous  pur- 
1)0868  shall  be  expended  or  paid  for  official  or  clerical  com- 
pensation," and  also  to  the  act  of  August  15,  1876,  making 
appropriations  for  the  cnrrent  and  contingent  expenses  of  the 
Indian  Department,  &c.,  which  provides  (see  19  Stat.,  198) 
*^that  amounts  now  due  employees  for  year  ending  June  30, 
1870,  may  be  paid  out  of  unexpended  balance  of  the  incidental 
fund  of  that  year,"  my  opinion  is  requested  upon  the  follow- 
ing question :  '^  Whether  the  latter  act  authorizes  the  account- 
ing officers  to  pay  clerical  or  official  services  x>ut  of  the  unex- 
pended balance  of  the  Incidental  fund  of  the  fiscal  year  1876 1" 

The  term  "  employees,"  in  the  provision  quoted  fix)m  the 
act  of  August  15, 1876,  must  be  taken  to  mean  only  employes 
in  the  Indian  service,  and  the  term  ^^  incidental  ftind,"  in  the 
same  provision,  to  mean  the  incidental  fund  of  the  Indian 
service.  That  provision,  then,  authorizes  the  application  of 
the  unexpended  balance  of  the  incidental  fund  of  the  Indian 
service  for  the  year  ending  June  30, 1876,  to  the  payment  of 
amounts  due  employ  to  in  the  Indian  service  for  that  year. 

The  question  submitted  turns  upon  the  i)oint  whether  cleri- 
cal or  official  compensation  is  included  in  the  words  ^<  amounts 
due  employees.^ ^  If  this  compensation  is  covered  by  ttieso 
words,  the  effect  of  the  act  of  August  15, 1876,  is  to  withdraw 
or  except  from  the  ox)eration  of  section  3682  the  payment  of 
such  compensation  in  the  Indian  service  for  the  year  ending 
June  30, 1876,  out  of  the  unexpended  balance  of  the  incidental 
fund  of  that  service  for  the  same  year.  The  term  " employee" 
is  very  comprehensive,  and  it  has  been  used  by  Congress  as 
a  general  term,  including  officers  and  clerks  as  well  as  mes- 
sengers, laborers,  &c.  Thus,  in  the  act  of  July  28, 1866,  chap. 
296,  section  18,  the  latter  reads :  <^  That  there  be  allowed  and 
paid  to  the  officers,  clerks,  committee  clerks,  messengers,  and 
M.  other  employees,"  &c.  In  the  provision  above  quoted 
from  the  act  of  1876  there  is  nothing  to  indicate  that  the  term 
is  meant  to  be  understood  in  a  less  comprehensive  sense  than 
that  which  it  bears  in  the  section  of  the  act  of  1866  just  cited. 
I  think  it  was  intended  to  include  all  those  who  perfbrmed 
services  in  any  capacity  in  the  Indian  service,  whether  as 
officers,  clerks,  artisans,  or  mere  laborers,  during  the  year 
ending  June  30, 1876,  whose  employment  was  authorized  by 
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law,  and  whose  compensation  remained  unpaid  at  the  date  of 
the  act  of  August  15, 1876.  This  act  presupposes  the  exist- 
ence of  a  deficiency,  arising  from  the  exhaustion  of  the  regular 
appropriation  applicable  to  such  services,  or  fh)m  the  want 
of  an  appropriation  applicable  thereto,  and  aims  to  provide 
therefor  by  authorizing  payments  of  amounts  due  for  the 
services  mentioned  to  be  made  out  of  the  unexx)ended  balance 
of  the  incidental  fund,  which,  otherwise,  would  be  unavail- 
able for  that  purpose  (so  far,  at  least,  as  official  and  clerical 
services  are  concerned)  by  reason  of  the  prohibition  contained 
in  section  3682.  But,  as  already  intimated,  it  must  be  con- 
strued to  authorize  payments  to  be  mjuie  out  of  that  fund  for 
the  services  of  those  only  whose  employment  in  the  Indian 
service  during  the  year  ending  June  30, 1876,  was  at  the  time 
warranted  by  law. 

I  am  therefore  of  the  opinion  that,  under  the  act  of  August 
15,  1876,  amounts  due  for  "clerical  or  official  services'^  in  the 
Indian  service  for  the  year  ending  June  30, 1876,  (provided 
the  employment  of  the  persons  by  whom  such  services  were 
performed  was  authorized  by  law,)  may  be  paid  out  of  the 
unexpended  balance  of  the  incidental  fund  of  the  Indian  serv- 
ice for  the  same  year. 

I  am,  sir,  very  resi)ectfully, 

CHA8.  DEVENS. 
Hon.  John  Shebman, 

Secretary  of  the  Treasury, 


POWER  TO  mitigate  FINE,  ETC. 

By  section  4751  Rev.  Stat.,  the  Secretary  of  the  Navy  has  power  to  miti- 
gate any  fine,  penaltyi  or  forfeiture  incurred  under  the  provisions  of  the 
sections  designated  therein ;  and  this  power  may  be  exercised  by  him 
as  well  where  the  proceedings,  civil  or  criminal,  have  not  been  insti- 
tuted with  his  knowledge  and  by  his  direction  as  where  they  have  been 
thus  instituted. 

Depabtment  op  Justice, 

January  23, 1878. 

Sir  :  Referring  to  your  letter  of  the  23d  of  November  last, 
in  which  you  submit  a  question  relative  to  the  authority  of 
the  Secretary  of  the  N'avy  to  mitigate  fines,  &c.,  under  section 
4751  of  the  Revised  Statutes,  I  have  the  honor  to  reply : 
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By  that  section  the  Secretary  of  the  Kavy  is  ^'  authorized 
to  mitigate,  in  whole  or  in  part,  on  such  terms  and  conditions 
as  he  deems  proper,  by  an  order  in  writing,  any  fine^  penalty j 
or  forfeiture  incurred  under  the  provisions  of  sections  2461, 
2462,  and  2463  of  the  Bevised  Statutes.  The  same  section 
also  provides  that  ^^  all  penalties  and  forfeitures"  so  incurred 
shall  be  "  sued  for,  recovered,"  &c.,  under  his  directions.  But 
section  2463  makes  it  the  duty  of  all  officers  of  the  customs, 
and  of  the  land  officers  withia  certain  States  designated 
therein,  ^^to  cause  prosecutions  to  be  seasonably  instituted 
against  all  persons  known  to  be  guilty  of  depredations  on,  or 
injuries  to,  the  live-oak  growing  on  the  public  lands ;"  the 
depredations  here  mentioned  including  those  specifically  set 
forth  in  section  2461.  And  the  acts  described  in  the  latter 
section  being  indictable  offenses,  (see  the  case  in  9  How.  cited 
below,)  criminal  proceedings  against  persons  charged  there- 
with may  be  put  in  motion  without  the  previous  direction  of 
the  Secretary  of  the  Xavy  or  any  action  on  the  part  of  the 
customs  or  land  officers.  Thus  the  Institution  of  proceetlings 
(at  least  criminal  proceedings)  under  the  sections  named  in 
section  4751  may  take  place  without  the  direction  or  even 
knowledge  of  the  Secretary  of  the  Xavy ;  and  the  question 
submitted  is,  Whether  the  authority  to  mitigate  fines,  &c., 
conferred  on  him  by  that  section,  can  be  exercised  where  the 
proceedings  were  not  instituted  with  his  knowledge  and  by 
his  direction  ? 

Formerly,  by  the  third  section  of  the  act  of  March  2, 1831, 
chap.  66,  (the  provisions  of  which  act  are  nearly  all  re-enacted 
in  said  sections  2461,  2462,  and  4751,)  power  to  mitigate  fines, 
penalties,  or  forfeitures,  such  as  are  referred  to  in  section 
4751,  was  conferred  on  the  commissioners  of  the  Xavy  pension 
fund,  consisting  of  the  Secretary  of  the  Xavy,  Secretary  of 
the  Treasury-,  and  Secretary  of  War.  This  power  was  wholly 
independent  of  the  authority  to  give  directions  touching  the 
institution  of  civil  proceedings,  or  to  put  in  motion  criminal 
I>roceedings,  under  the  same  act.  This  act  contained  a  pro- 
vision (similar  to  the  one  in  section  4751,  already  referred  to) 
that "  all  penalties  and  forfeitures"  incurred  thereunder  i^hould 
be  "  sued  for,  recovered,'^  &c.,  under  the  directions  of  the  Sec- 
retary of  the  Xavy ;  but  as  certain  acts  therein  mentioned 
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were  punishable  by  tine  and  imprisonment,  and  constituted 
indictable  offenses,  ( United  States  vs.  Briggs^  9  How.,  351,)  the 
indictment  of  persons  charged  therewith  might  properly  be 
had,  and  criminal  proceedings  go  on,  without  such  directions. 
In  either  case,  however,  the  commissioners  of  the  l^avy  pen- 
sion fund  were  invested  with  power  to  mitigate  the  fine 
imposed  or  the  forfeiture  or  penalty  recovered.  The  func- 
tions of  those  commissioners  ceased  under  the  act  of  July  10, 
1832,  chap.  194,  and  all  their  x>ower8  and  duties  were  by  the 
fifth  section  of  the  same  act  transferred  to  the  Secretary  of 
the  Navy.  Accordingly,  the  latter  officer  became  clothed 
with  the  same  independent  power  to  mitigate  any  fine,  pen- 
alty, or  forfeiture  incurred  under  the  act  of  March  2, 1831, 
which  previously  belonged  to  the  said  commissioners. 

Section  4751  but  reproduces  the  law  as  it  then  stood.  It 
places  the  Secretary  in  possession  of  power  to  mitigate  as 
fiill  and  ample  in  extent  as  it  existed  in  the  commissioners 
under  the  act  of  March  2, 1831,  and  as  it  afterwards  existed 
in  him  under  the  act  of  July  10, 1832.  The  power,  in  my 
opinion,  extends  to  any  fine,  pensdty,  or  forfeiture  incurred 
under  the  provisions  of  the  sections  designated  in  section  4751, 
and  may  be  exercised  by  the  Secretary  as  well  where  the  pro- 
ceedings, civil  or  criminal,  have  not  been  instituted  with  his 
knowledge  and  by  his  direction  as  where  they  have. 

To  the  question  submitted  I  therefore  return  an  affirmative 

answer. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  R.  W.  Thompson, 

Secretary  of  the  Nary. 


DEFACED  OR  DESTROYED  COUPONS. 

Section  3702  Rev.  Stat,  doea  not  authorize  relief  to  bo  given  in  the  caHe 
of  coupons  destroyed  or  defaced  after  their  separation  fi-oui  the  bonds 
to  which  they  \rere  attached.  Its  pi'ovisious  apply  solely  to  destroyed 
or  defaced  intereHt-l>eariug  bonds. 

Coupons,  whilst  remaiuiug  attached  to  the  bonds  with  which  they  were 
issued,  are  to  be  regarded  as  i>arts  thereof,  and,  if  then  defaced  or 
destroyed,  the  case  would  fall  within  the  section  as  one  of  partial 
defacement  or  destruction  of  the  bond.  But  th«y  l(»8e  that  character 
After  being  detached. 
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Department  of  Justice, 

January  29, 1878. 

Sir  :  Beferrliig  to  your  letter  of  the  1st  ultimo,  in  which 
is  presented  tbr  my  cousideratioa  the  question,  whether  sec- 
tion 3702  of  the  Bevised  Statutes  authorizes  the  Secretary 
of  the  Treasury  to  give  relief  in  cases  where  coupons,  pre- 
viously detached  from  the  bonds,  have  been  destroyed,  I 
have  the  honor  to  reply : 

The  provisions  of  that  section  do  not,  in  my  opinion,  extend 
to  coupons  which  have  been  destroyed  or  defaced  after  their 
separation  from  the  bonds  to  which  they  were  attached. 

By  the  first  clause  of  the  section,  in  case  of  the  total  or 
partial  destruction  of  an  ''  interest-bearing  bond  of  the  United 
States,''  or  in  case  such  a  bond  has  been  so  defaced  as  to 
impair  its  value  to  the  owner,  the  Secretary  of  the  Treasury 
is  authorized,  under  certain  conditions,  to  '^  issue  a  duplicate 
thereof)"  &c.  The  language  of  this  clause  limits  the  authority 
thereby  conferred  to  the  mere  issuing  of  duplicate  honda  in 
the  cases  mentioned. 

So  long  as  coupons  remain  attached  to  the  bonds  with 
which  they  were  issued,  they  mu»t  be  deemed  to  constitute 
parts  thereof;  and  therefore  if  one  or  more  coupons,  whilst 
attached  to  a  bond  of  the  above  description,  become  de- 
stroyed or  defaced,  this  would  be  a  case  of  partial  destruc- 
tion or  defacement  of  the  bond,  and  fall  within  the  statute. 
But  after  the  severance  of  the  coupons  from  the  bonds  they 
can  no  longer  be  regarded  as  forming  parts  thereolEl  They 
then  cease  to  be  incidents  even  of  the  bonds,  and  become 
in  fact  independent  claims,  possessing  the  essential  attri- 
butes of  commercial  paper.  {Clark  vs.  Iowa  Gity^  20  Wall., 
589.) 

Accordingly,  should  coupons,  after  having  been  detached 
by  the  holder  of  the  bonds,  be  transferred  to  another  per- 
son, in  whose  hands  they  afterwards  become  destroyed  or 
defaced,  the  latter  would  clearly  have  no  right  to  any  relief 
which  the  Secretary  is  by  the  said  clause  authorized  to  give, 
since  the  authority  of  the  Secretary,  except  in  cases  falling 
within  the  second  or  last  clause  of  section  3702,  is  confined 
to  the  issuing  of  duplicate  bonds,  which  the  detached  con- 
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pons  thus  destroyed  or  defaced  are  not.  Yet  the  result 
would  be  the  same  should  such  detached  coupons  not  be 
transferred  by  the  holder  of  the  bonds,  but  become  destroyed 
or  defaced  while  both  they  and  the  bonds  are  still  owned  by 
him ;  as  it  is  by  the  severance  of  the  coupons  from  the  bonds 
that  the  former  cease  to  be  parts  of  the  latter,  not  by  any 
change  of  ownership  which  may  subsequently  ensue. 

By  the  second  or  last  clause,  to  which  I  have  above 
adverted,  when  any  such  destroyed  or  defaced  bond  belongs  ta 
a  class  or  series  that  has  been  or  may,  before  the  application, 
be  called  in  for  redemption,  in  this  case  the  Secretary  is 
authorized,  instead  of  issuing  a  duplicate  thereof,  to  pay  the 
bond,  with  such  interest  as  would  have  been  paid  if  it  had 
been  presented  in  accordance  with  the  call.  This  clause  is 
not  more  comprehensive  than  the  other,  but  has  precisely  the 
same  scope  in  respect  to  the  subject-matter  of  relief;  in  other 
words,  it  extends  solely  to  destroyed  or  defaced  interest-bear- 
ing bonds.  The  mode  of  relief  only  is  varied  thereby  in 
cases  where  such  bonds  are  of  a  class  or  series  already  called 
in  for  redemption. 

W  le  the  provisions  of  section  3702  were  enacted  with  a 
view  to  enable  persons  who  may  sustain  loss  by  the  destruc- 
tion o  damage  of  Government  securities  to  obtain  relief 
without  resorting  to  Congress  for  special  legislation,  the 
authority  conferred  upon  the  Secretary  of  the  Treasury  by 
that  section  to  afford  relief  must  nevertheless  be  exercised  in 
strict  conformity  with  those  provisions.  He  is  not  at  liberty 
to  give  relief,  in  either  of  the  modes  provided,  in  cases  which 
do  not  fairly  come  within  the  terms  of  the  statute. 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS, 
Hon.  John  Shermak 

Secretary  of  the  Treasury. 


DEDUCTION  FOR  NON-PERFORMANCE  OF  MAIL  SERVICE. 

During  the  railroad  troubles  (labor  strikes)  of  1877,  the  Michigan  Central 
Railroad  Company  (with  which  there  was  a  written  contract  for  mail 
service,  containing  special  provision  as  to  forfeiture  of  pay)  and  the 
Cleveland  and  Pittsburgh  Railroad  Company  (with  which  there  was  no 
contract  in  writing,  but  which  was  engaged  in  the  performance  of 
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"  recognized  service  '*  in  the  conveyance  of  the  mail)  failed  to  trans- 
port the  mail  over  their  respective  roads  for  a  day  or  two,  on  account  of 
which  deductions  were  made  from  their  pay :  Held  that  it  was  compe- 
tent to  the  Postmaster-General  to  make  the  deductions  in  both  cases. 

Depabtmbnt  op  Justice, 

January  30,  1878. 

Sir  :  Your  letters  of  November  26  and  10th  instant,  relating^ 
to  the  right  to  deduct  from  tlie  postal  earnings  of  the  Michi- 
gan Central  Railroad  Company  and  of  the  Cleveland  and 
Pittsburgh  Eailroad  Company,  for  failure  regularly  to  deliver 
the  mails,  though  they  state  facts  as  to  each  company  differ- 
ing in  some  particulars,  are  believed  to  depend  substantially 
upon  the  same  general  legal  principles. 

During  the  railroad  troubles  of  last  summer  these  coriwra- 
tions  were  for  a  day  or  two  prevented  from  running  their 
trains ;  consequently,  on  the  23d  and  24th  of  July,  the  Cleve- 
land and  Pittsburgh  Eailroad  Company  omitted  to  carry  any 
mail  over  their  road,  and  there  wa^  a  like  failure  on  the  26th 
of  that  month  over  part  of  the  line  of  theTVfichigan  Central 
Railroad  Comi>any,  and  for  this  cause  trifling  deductions  were 
made  at  the  end  of  the  quarter  iiom  their  pay^.  The  right  eo 
to  do  is  now  questioned. 

The  Revised  Statutes,  section  3962,  provides :  '^  The  Post- 
master-General may  make  deductions  from  the  pay  of  con- 
tractors for  failure  to  perform  service  according  to  contract 
and  imx>ose  fines  upon  them  for  other  delinquencies.  He  may 
deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not 
performed,  and  not  exceeding  three  times  the  price  if  the 
failure  be  occasioned  by  the  fault  of  the  contractor  or  carrier.'^ 

There  was  a  wntten  contract  for  railroad  mail  service  with 
the  Michigan  Central  Railroad  Company,  one  clause  of  which 
stipulated,  ^*  That  in  every  case  of  failure  to  perform  the  trip 
(unless  it  is  shown  that  the  same  was  not  caused  by  miscon- 
duct, neglect,  or  want  of  proper  skill)  there  may  be  a  forfeit- 
ure of  the  pay  for  the  trip,  and  a  failure  to  arrive  at  the  end 
of  the  route,  so  as  to  lose  the  connection  with  a  depending 
mail,  shall  be  considered  as  equal  to  a  whole  trip  lost,  unless 
the  detention  or  delay  be  the  result  of  unavoidable  causes.'' 

With  the  Cleveland  and  Pittsburgh  Railroad  Company 
there  was  no  written  contract,  but  it  wa«  doing  what  is  known 
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to  the  Post-Office  Department  as  ^^  recognized  service"  in  the 
conTeyance  of  the  mail,  being  compensated  therefor  at  the 
rates  prescribed  by  the  Eevised  Statutes,  section  3998. 

The  before-mentioned  section  (3962)  gives  authority  to  the 
Postmaster-Greneral  to  make  the  deduction  he  did  from  the 
pay  of  the  Cleveland  and  Pittsburgh  Bailroad  Company,  even 
if  the  '^  may''  there  used  is  taken  as  permissive,  and  not  con- 
strued imperatively,  though  imposing  a  public  official  duty. 

If  the  cited  clause  of  the  contract  with  the  Michigan  Cen- 
tstkl  Bailroad  Company  can  affect  this  statutory  provision, 
still  it  is  left  to  the  Postmaster-General  to  determine  as  a  fact 
the  question  of  neglect,  and  whether  or  not  the  strike  was  a 
sufficient  excuse  for  failure  to  make  the  trip,  &c. 

I  am  therefore  of  opinion  that  it  was  competent  for  the 
Postmaster-General  to  make  the  deductions  complained  of 
from  the  earnings  of  each  of  these  corporations. 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 

Hon.  David  M.  Key, 

Postmaster-  General. 


CASE  OF  LIEUT.  GEORGE  M.  WELLES. 

A  board  of  officers,  duly  coDstituted,  was  convened  by  an  order  of  the 
Secretary  of  the  Navy,  dat«d  July  30,  1874,  to  inquire  into  and  deter- 
mine whether  W.,  a  lieutenant  of  Marines,  was  incapacitated  for  actnive 
service.  The  board  found  him  so  incapacitated,  and  that  the  cause  of 
his  incapacity  was  not  an  incident  of  the  service.  On  submission  of 
the  pro(5eeding8  and  finding  of  the  board  to  the  President,  he.  under 
date  of  August  18,  1874,  indorsed  thereon  :  **I  concur  in  opinion  with 
the  retiring  board  in  the  case  of  W.  Let  him  be  retired  on  furlough 
pay.''  Meld  (1)  that  the  action  of  the  President  amounted  to  an 
approval  of  the  finding  of  the  board,  and  to  a  retirement  of  W.  from 
"active  ser\ice,''  within  section  1252  Rev.  Stat.,  and  that  he  waa 
retired  in  conformity  with  the  law  applicable  to  officers  of  the  Marine 
Corps ;  (2)  that  W.  thereby  became  entitled  to  receive  pay  according 
to  the  rate  establishc<l  by  law  for  retired  officers  of  the  Marine  Corps, 
(viz,  75  per  centnm  of  the  pay  of  the  actual  rank  held  by  him  at  date 
of  retirement,)  notwithstanding  a  different  rate  of  pay  (viz,  furlough 
pay)  was  named  by  the  President  in  retiring  him. 
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Depabtment  of  Justice, 

Janu4xry  31,  1878. 

SiB:  Your  letter  of  the  19th  instant,  in  regard  to  the  case 
of  First  Lieut.  George  M.  Welles,  of  the  United  States 
Marine  Cori)S,  i)resents  for  my  consideration  the  following 
questions: 

*'  1st.  Whether  Lieutenant  Welles  was  retired  in  conformity 
with  th«  provisions  of  the  law  for  the  retirement  of  oflScers  of 
flie  Marine  Corps? 

^2d.  If  so  retired,  whether  he  is  entitled,  under  section 
1274  of  the  Revised  Statutes,  to  75  per  centum  of  the  pay  of 
his  rank  on  the  active  list,  or  simply  to  the  furlough  pay 
wliich  he  has  been  receiving  f^ 

It  appears  from  your  letter  that  a  retiring  board  was  con- 
vened 1^  an  order  of  the  Secretary  of  the  Navy,  dated  July 
30, 1874,  to  inquire  into  and  determine  whether  Lieutenant 
Welles  is  incapacitated  for  active  service;  that  the  board 
was  composed  of  one  major  and  two  captains  of  the  Marine 
CTorps  and  two  surgeons  of  the  Navy,  with  a  first  lieutenant 
of  the  said  corps  for  recordei  of  the  board ;  and  that  the 
finding  of  the  board  was,  "That  First  Lieut.  George  M. 
tVelles,  United  States  Marine  Corps,  is  incapacitated  for 
active  service;  that  said  incapacity  is  caused  by  partial  loss 
of  vision;  and  that  said  cause  was  not  an  incident  of  the 
service." 

The  record  of  the  proceedings  and  finding  of  the  board  was 
submitted  to  the  President,  who  made  the  following  indorse- 
ment thereon : 

"Executive  Mansion, 

^'August  18,  1874. 

^^  I  concur  in  opinion  with  the  retiring  board  in  the  case  of 
Slist  Lieut.  George  M.  Welles.  Let  him  be  retired  on  fur- 
lough pay. 

"U.  S.  GKA2TT.'' 

By  a  letter  from  the  then  Acting  Secretary  of  the  Xavy, 
dated  August  19, 1874,  Lieutenant  Welles  was  advised  of  the 
finding  of  the  board  and  of  the  action  of  the  President,  and 
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was  informed  that  he  would  be  coDsidered  as  retired  ou  fur- 
lough pay  firom  that  date. 

At  the  period  of  the  order  of  the  Secretary  of  the  Navy, 
and  of  the  proceedings  of  the  board,  and  of  the  action  of  the 
President,  the  retirement  of  officers  of  the  Marine  Corps  was 
governed  by  sections  1622  and  1623  of  the  Eevised  Statutes. 
The  former  section  requires  officers  of  that  corps  to  be  retired 
in  like  cases,  and  in  the  same  manner,  and  '^  with  the  same 
relative  conditions  in  all  respects,"  as  officers  of  the  Army 
are  retired,  except  as  is  otherwise  provided  in  the  latter 
section. 

On  examination,  it  appears  that  the  law  touching  the  selec- 
tion, number,  and  composition  of  the  board  has  been  com- 
plied with,  and  that  the  directions  of  the  law  have  been 
followed  by  the  board  in  its  finding. 

By  section  1252  of  the  K^vised  Statutes,  which  is  appli- 
cable to  the  case  under  consideration,  it  is  declared  that 
^^  when  the  board  finds  that  an  officer  is  incapacitated  for 
active  service,  and  that  his  incapacity  is  not  the  result  of  any 
incident  of  service,  and  its  decision  is  approved  by  the  Presi- 
dent, the  officer  shall  be  retired  from  active  service,  or  wholly 
retired  from  the  service,  as  the  President  may  determine.'^ 
Officers  "wholly  retired  from  the  service"  are,  by  section 
1275,  entitled  to  receive,  upon  their  retirement,  one  year's 
pay  and  allowances;  while  by  section  1274  officers  "retired 
from  active  service"  become  entitled  thereafter  to  receive  75 
per  centum  of  the  i)ay  of  the  rank  upon  which  they  are 
retired,  which  rank  must  be  the  "  actual  rank"  held  by  them 
at  the  date  of  retirement.    (See  section  1254.) 

Thus,  for  officers  of  the  Marine  Corps  who  are  retired  from 
active  service,  as  for  officers  of  the  Army  who  are  so  retired, 
there  is  but  one  rate  of  i)ay  established  by  law,  namely,  75 
per  centum  of  the  pay  of  the  rank  upon  which  they  are 
retired;  and,  I  hardly  need  add,  it  is  not  competent  to  the 
President  to  place  these  retired  officers  on  a  different  rate  of 
pay  than  that  which  the  law  has  fixed. 

The  inquiry  now  arises,  whether  the  action  of  the  President 
in  the  present  case  amounts  to  an  approval  of  the  finding  of 
the  board  and  to  a  retirement  of  Lieutenant  Welles  from 
active  service.    If  so,  that  officer  was  retired  agreeably  to 
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the  provisions  of  law  regulating  the  retirement  of  officers  of 
the  Marine  Corps,  and  is  entitled  to  receive  pay  according  to 
the  rate  established  by  law  for  retired  officers  of  the  Marine 
€orps,  notwithstanding  a  different  rate  of  pay  was  named  by 
the  President  in  retiring  him. 

The  first  sentence  of  the  indorsement  of  the  President 
npon  the  record  of  the  proceedings  of  the  board  admits  of  no 
other  construction  than  that  it  was  meant  to  express  his 
approval  of  the  finding  of  the  board.  Having  thus  approved 
the  finding  of  the  board,  it  rested  entirely  in  his  discretion 
whether  Lieutenant  Welles  should  be  retired  from  active 
service  or  be  wholly  retired  from  the  service;  but  it  was 
necessary  that  one  or  the  other  be  done,  as  the  law  is  imper- 
iitive  that,  when  the  decision  of  the  board  is  approved  by  the 
President,  the  officer  '<  shall  be  retired,"  &c.  The  direction 
given  in  the  last  sentence  of  the  indorsement  clearly  indicates 
that  it  was  the  determination  of  the  President  that  Lieuten- 
a-nt  Welles  be  retired  from  active  service  simply.  The  com- 
pensation of  an  officer  thus  retired  being  fixed  by  statute, 
and  not  left  to  be  determined  by  the  President,  in  so  far  as 
that  direction  limits  the  pay  of  Lieutenant  Welles  on  the 
retired  list  it  must  be  treated  as  of  no  effect. 

It  may  well  be  that  the  indorsement  was  prepared  inad- 
vertently; it  being  supposed  that  the  law  which  applies  to 
officers  of  the  Kavy  (who  may  be  retired  upon  furlough  pay, 
if  the  reason  for  their  retirement  was  not  an  incident  of  the 
service)  applies  to  officers  of  the  Marine  Corps.  (Bev.  Stats., 
flections  1454, 1593.)  Such,  however,  is  not  the  case.  For 
the  Marine  Corps  different  legislation  is  provided. 

In  answer  to  the  questions  submitted  by  you,  I  have,  there- 
fore, the  honor  to  reply  that,  in  my  opinion.  Lieutenant 
Welles  was  retired  in  conformity  with  the  law  providing  for 
the  retirement  of  officers  of  the  Marine  Corps,  and  that  he  is 
•entitled  to  receive  75  per  centum  of  the  pay  of  the  rank  upon 
which  he  was  retired,  i,  e.,  of  the  actual  rank  held  by  him  at 
the  date  of  retirement, 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 

Hon.  R.  W.  Thompson, 

Secretary  of  the  Navy. 


446  HON.   CHARLES   DEVENS 


Case  of  PaymaBler  B.  B.  Boiaey 


CASE  OF  PAYMASTER  R.  B.  RODNEY. 

Upon  examination  of  the  finding  of  the  retiring  board  in  the  case  of  Pay- 
master Rodney,  of  the  Navy,  the  proceedings  in  which  took  place  in 
June,  1871,  and  were  approved  by  the  President  Angnst  31,  1871,  who 
at  the  same  time  directed  that  Paymaster  K.  be  retired  on  forlongh 
pay :  JdvU^  that  the  board  found  the  Utter  inoapaoitated  upon  the 
sole  ground  that  his  peculiar  mental  temperament  unfitted  him  for 
active  service  in  the  Navy;  that  his  consequent  retirement  was  not 
"because  of  misconduct ;"  and  that  there  is  no  legal  ground  for  set- 
ting aside  the  proceedings  of  the  retiring  board  and  revoking  the  otrder 
of  retirement  in  his  case. 

Whether  the  finding  of  the  board  was  warranted  by  the  evidence  ad- 
duced cannot  now  be  inquired  into,  as  no  power  of  review  over  its 
proceedings  exists. 

Department  of  Justice^ 

February  8, 1878. 

Sir  :  Yonr  letter  of  the  21st  nltimo,  in  relation  to  the  case 
of  Paymaster  R.  B.  Rodney,  of  the  Kavy,  presents  for  my 
consideration  the  following  qaestion :  Whether  there  be  l^gal 
ground  and  authority  for  setting  aside  the  proceedings  of 
the  retiring  board  and  revoking  the  order  of  retirement  in 
that  case. 

It  appears  that  the  proceedings  in  question  took  place  in 
Jnne,  1871,  and  that  on  the  31st  of  August,  1871,  they  were 
approved  by  the  President,  who  at  the  same  time  directed 
that  Paymaster  Rodney  be  retired  on  ftirlongh  pay. 

l%e  law  under  which  these  proceedings  were  had  is  con- 
tained in  section  23  of  the  act  of  August  3, 1861,  chap.  4& 
By  this  section  it  is  provided  that  whenever,  in  the  judgoM&t 
of  the  President,  an  officer  of  the  Navy  shall  be  **  in  any- 
way'' incapacitiated  from  performing  the  duties  of  his  offloe, 
the  President  shall,  at  his  discretion,  direct  the  Secretary  of 
the  Navy  to  refer  the  case  of  such  officer  to  a  board,  &c. ;  tkat 
tiie  board,  whenever  it  finds  an  officer  incapacitated  for  active 
service,  will  report  whether,  in  its  judgment,  the  incapacity 
results  from  long  and  fisiithful  service,  ft^m  wounds  or  injnty 
received  in  the  line  of  duty,  i¥om  sickness  or  exposure 
therein,  or  ftt)m  any  other  incident  of  service,  &c.;  and  that^ 
where  the  disability  or  incompetency  proceeds  ^^  from  other 
causes,"  and  the  President  concurs  in  opinion  with  the  board. 
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the  officer  may  be  retired  on  furlough  paj-,  or  be  wholly 
retired  from  the  service  with  one  year's  pay,  at  the  discre- 
tion of  the  President, 

Bat  by  the  sixth  section  of  the  act  of  July  15, 1870,  chap. 
296,  which  was  in  force  during  the  period  mentioned,  it  is 
declared  "  that  no  officer  of  the  Navy  shall,  because  of  mis- 
conduct, be  placed  on  the  retired  list,  but  he  shall  be  brought 
to  trial  by  court-martial  for  such  misconduct."  And  it  is 
understood  that  the  sole  objection  nrged  by  Paymaster  Rod- 
ney against  the  validity  of  his  retirement  is,  that  the  same 
was  in  violation  of  this  enactment. 

In  considering  the  question  submitted  by  yon,  I  shall 
accordingly  confine  myself  to  an  examination  of  the  single 
point  involved  in  that  objection,  namely,  whether  Paymaster 
Rodney  was  placed  on  the  retired  list  "because  of  miscon- 
duct" 

The  finding  or  determination  of  the  board  in  his  case  reads 
as  follows : 

"1st.  That  in  their  judgment  the  physical  condition  of 
Paymaster  Robert  Burton  Rodney  is  good,  but  that  his  pecu- 
liar mental  temperament  incapacitates  him  from  active  serv- 
ice in  the  Navy  of  the  United  States. 

"  2d,  That  said  temperament  of  Paymaster  Rodney,  accord- 
ing to  the  evidence  laid  before  the  board,  develops  itself  in 
an  entire  disregard  of  the  laws,  regulations,  customs,  and 
proprieties  of  the  service,  and  has  been  manifested  persist- 
ently while  said  Rodney  was  attached  to  the  North  Atlantic 
fleet,  in  language  and  conduct  to  the  subversion  of  good 
order  and  discipline,  and  proceeds,  in  the  opinion  of  the 
board,  in  part  fr^m  fanaticism  and  in  part  from  the  ground- 
less belief  that  he  is  a  victim  of  persecution. 

"  In  the  judgment  of  the  board  the  incaimcity  of  Paymas- 
ter Robert  Burton  Rodney  results  neither  from  .long  and 
faithftil  service,  from  wounds  or  injury  received  in  the  line  of 
duty,  frx)m  sickness  or  exiK)sure,  or  from  any  other  incident 
of  service. 

"The  board  are  impressed  with  the  belief  that  the  tend- 
ency to  misconduct  under  which  Mr.  Rodney  labors  will  be 
revived  whenever  his  association  with  the  Navy  shall  be 
renewed. 
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^^  The  board  are  unable  to  trace  the  mental  incompetency 
of  Paymaster  Bodney  to  any  special  cause,  but  believe  it  to 
be  inherent,  and  therefore  can  only  recommend  that  he  be 
removed  from  the  active  list  of  the  officers  of  the  Navy." 

The  above  finding  of  the  board  does  not,  as  I  conceive, 
ground  the  incapacity  of  Paymaster  Bodney  for  active  serv- 
ice upon  misconductj  but  upon  tlie  peculiarity  of  his  mental 
temperament  It  is  true,  the  board,  referring  to  this  temper- 
ament, states  that  it  ^'develops  itself  in  an  entire  disregard 
of  the  laws,  regulations,  customs,  and  proprieties  of  the  serv- 
ice, and  has  been  manifested  persistently  while  said  Bodney 
'was  attached  to  the  JS'orth  Atlantic  fleet,  in  language  and 
^conduct  to  the  subversion  of  good  order  and  discipline; "  and 
further  on  the  board  speaks  of  him  as  laboring  under  a  '^  tend- 
•ency  to  misconduct/'  But  this  statement  was  obviously 
intended  to  describe  the  mental  condition  of  the  officer. 
Altliough  it  ascribes  to  him,  generally,  an  ^^  entire  disregard 
of  the  laws,  regulations,  customs,  and  proprieties  of  the  serv- 
ice," and  also,  within  a  certain  period,  ^'  language  and  con- 
duct to  the  subversion  of  good  order  and  discipline,"  yet  such 
language  and  conduct,  together  with  the  disregard  of  the 
laws  and  usages  and  proprieties  of  the  service,  appear  to  be 
assigned  only  as  facts  and  circumstances  indicative  of  that 
conditioa.  We  cannot  well  affirm  that  these  facts  and  cir- 
cumstances constitute  the  real  ground  upon  which  the  board 
.adjudged  the  officer  incapacitated,  when  the  board  itself,  in 
their  finding,  expressly  places  his  incapaetity  upon  a  differ- 
ent ground,  namely,  a  '^ peculiar  mental  temperament"  that 
unfits  him  for  active  service,  and  when  the  facts  and  circum- 
stances alluded  to  are  apparantly  set  forth  by  the  board  only 
as  outward  manifestations  of  such  temperament.  This  pecu- 
liarity of  temperament  is  described  in  the  last  paragraph  of 
the  finding  as  ^'  mental  incompetency,"  which  the  boaixl  there 
says  it  is  unable  to  trace  to  any  special  cause,  but  believes 
the  same  to  be  inherent. 

The  President  having  concurred  in  the  finding  .of  the 
board,  and  thereupon  directed  the  retirement  of  Paymaster 
Bodney  from  actice  service,  the  latter  must  be  deemed  to 
have  been  placed  on  the  retired  list,  not  because  of  miscon- 
duct, but  because  of  incapacity  for  active  service  arising  frt>m 
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the  peculiarity  of  bis  mental  temperament  or  inherent  men- 
tal incompetency,  as  found  by  the  board.  Whether  this  find- 
ing of  the  board  was  warranted  by  the  evidence  adduced  is 
an  inquiry  that  cannot  now  be  gone  into;  as  no  power  of 
review  over  the  proceedings  of  the  retiring  board  exists  by 
law,  where  its  finding  has  been  once  approved  by  the  Presi- 
dent and  his  *'  orders  in  the  case  "  executed.  The  result  is, 
that  the  objection  urged  by  Paymaster  Bodney  cannot  be 
considered  in  connection  with  any  part  of  the  record  of  the 
proceedings  of  the  board  except  the  finding,  and  this,  in  my 
view,  affords  no  foundation  for  such  objection. 

The  forgoing  considerations  bring  me  to  the  following  con- 
clusion, which  I  have  the  honor  to  submit  in  reply  to  the 
question  presented  by  you,  namely,  that  there  is  no  legal 
ground  for  setting  aside  the  proceedings  of  the  retiring 
board  and  revoking  the  order  of  retirement  in  the  case  of 
Paymaster  R.  B.  Bodney. 

I  am,  sir,  very  respectfully, 

OHAS.  DBVENS. 
Hon.  B.  W.  Thompson, 

Secretary  of  the  Naf>y. 


APPOINTMENT  OF  ASSISTANT  APPRAISERS  AT  NEW  YORK. 

The  provision  in  section  2  of  the  act  of  Jaly  27,  1866,  chap.  284,  giving 
the  Secretary  of  the  Treasary  aathority  to  appoint  assistant  appraisers 
for  the  port  of  New  York,  is  impliedly  repealed  by  section  2536  Rev. 
Stat.,  under  which  latter  section  the  appointment  of  those  officers  is  in 
future  to  be  made  by  the  President  with  the  advice  and  consent  of  the 
Senate. 

In  the  absence  of  a  statutory  provision  to  the  contrary,  the  appointment 
of  any  officer  of  the  United  States  devolves  upon  the  President  with  the 
concurrence  of  the  Senate. 

Department  of  Justice, 

February  14,  1878. 

Sir  :  Beferring  to  our  conversation  of  yesterday  and  your 
oral  inquiry  whether  the  President  or  the  Secretary  of  the 
Treasury  has  now  the  right  to  appoint  the  ten  assistant 
appraisers  for  the  port  of  New  York  provided  by  the  second 
clause  of  section  2536  of  the  Bevised  Statutes,  I  have  the 
honor  to  say : 
29  P 
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By  the  act  of  July  27, 1866,  chap.  284,  sec.  2,  (14  Stat.,  302,) 
it  was  provided  that  ten  assistant  appraisers  for  the  port  of 
New  York  should  be  appointed  by  the  Secretary  of  the  Treas- 
ury. In  the  revision  of  the' statutes  it  is  simply  provided  in 
the  clause  in  question  that  there  shall  be  such  appraisers,  and 
in  the  same  clause  are  included  officers  who  have  always  been 
appointed  by  the  President.  Where  there  is  no  express  enact- 
ment to  the  contrary,  the  appointment  of  any  officer  of  the 
United  States  belongs  to  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  (See  opinion  of  Attorney-General 
Gushing,  6  Opiu.,  1.)  When,  therefore,  in  the  revision  the 
provision  is  omitted  that  these  appraisers  may  be  appointed 
by  the  Secretary  of  the  Treasury,  and  their  appointment  is 
simply  provided  for,  the  general  rule  of  law  takes  effect,  that 
the  appointment  is  to  be  made  by  the  President,  and  the 
revision  must  be  construed  ;pro  tanto  as  a  repeal  of  the  second 
section  of  the  act  of  July  27,  1866.  It  is  provided  in  the 
Revised  Statutes  themselves,  section  5596,  that  all  acts  of 
Gongress  passed  prior  to  the  1st  day  of  December,  1873,  "  any 
portion  of  which  is  embraced  in  any  section  of , said  revision, 
are  hereby  repealed,  and  thd  section  applicable  thereto  shall 
be  in  force  in  lieu  thereof." 

In  answer  to  your  inquirj',  I  have  therefore  the  honor  to 
say,  that  since  the  revision  of  the  statutes  the  appointments 
in  question  are  to  be  made  by  the  President,  and  require  the 
confirmation  of  the  Senate. 

I  ought,  perhaps,  to  add  that  the  revision  would  not  oper- 
ate to  affect  the  tenure  of  office  of  any  incumbent  who  had 
theretofore  been  lawfully  appointed  by  the  Secretary  of  the 
Treasury. 

Very  resi)ectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


BOUNTY  LAND  CLAIMS. 

The  prohibition  contained  in  the  joint  resolution  of  March  2,  1867,  (the 
prorisions  of  which  are  embodied  in  section  3480  Rev.  Stat.,)  is  appli- 
cable to  claims  for  bounty  land ;  the  intent  of  Congress  being  to  include 
therein  all  manner  of  claims  and  demands^not  only  pecauiary,  but 
other  claims  as  well. 
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Department  of  Justice, 

February  20,  1878. 

Sir  :  Befemog  to  your  iudorsement  uiK)n  certain  papers 
sent  to  me  by  your  direction  on  the  25th  ultimo,  the  inquiry 
Involved  is  whether  the  provisions  of  the  joint  resolution  of 
March  2, 1867,  (now  embodied  in  section  3480  of  the  Revised 
Statutes,)  apply  to  claims  for  bounty  land.  In  reply,  I  have 
the  honor  to  state : 

By  that  enactment  it  is  made  unlawful  ^<  for  any  officer  to 
pay  any  account,  claim,  or  demand  against  the  United  States 
which  accrued  or  existed  prior  to  the  13th  day  of  April,  1861, 
in  favor  of  any  person  who  promoted,  encouraged,  or  in  any 
manner  sustained  the  late  rebellion,  or  in  favor  of  any  person 
who  during  such  rebellion  was  not  known  to  be  opposed 
thereto,  and  distinctly  in  favor  of  its  suppression,"  &c. 

The  answer  to  the  above  inquiry  depends  upon  the  con- 
struction to  be  put  upon  the  terms  '^  pay  any  account,  claim, 
or  demand,"  as  used  in  the  statute. 

It  is  suggested  in  one  of  the  papers  mentioned  that  by  rea- 
son of  the  employment  of  the  word  "pay"  those  terms  must 
be  interpreted  to  relate  to  claims  upon  the  Government  which 
are  of  a  i)ecuniary  nature  only.  That  word  is,  indeed,  more 
commonly  used  to  express  the  discharge  of  a  pecuniary  lia- 
bility, but  it  may  be- appropriately  used  to  express  the  dis- 
charge of  any  obligation,  whether  this  involves  delivery  of 
money,  performance  of  service,  or  ti*ansfer  of  property.  Its 
meaning,  in  legal  contemplation,  is  the  same  as  "  satisfy," 
and  in  this  sense  it  is  as  applicable  to  claims  for  land  war. 
rants  as  to  claims  upon  the  Treasury-. 

Accordingly,  the  terms  adverted  to  do  not  of  themselves 
seem  to  require  that  a  restricted  interpretation,  such  as  is 
suggested,  be  given  them.  If,  in  connection  with  those  terms, 
the  grounds  for  prohibiting  payment  or  satisfaction  of  any 
•claim  or  demand  (which  sufficiently  appear  in  the  body  of  the 
statute  itself)  are  considered,  it  can  hardly  admit  of  doubt 
that  the  intent  of  Congress  was  to  include  in  the  prohibition 
all  manner  of  claims  and  demands — not  only  pecuniary,  but 
other  claims  as  well.    When  Congress  distinctly  legislated 
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that  accounts,  &c.,  where  a  consideration  must  have  been 
received  by  the  United  States,  should  not  be  paid  when  held 
by  a  particular  class  of  persons,  it  can  hardly  be  supposed 
that  claims  which  were  gratuities  and  bounties  only  should 
under  such  circumstances  have  been  intended  to  be  satisfied. 

I  am  therefore  of  the  opinion  that  the  joint  resolution  of 
March  2, 1867,  (section  3480,  Revised  Statutes,)  applies  to 
claims  for  bounty  land. 

I  am,  sir,  very  respectfully, 

CHAS.  DBVENS. 

The  President. 


SAVINGS  BANKS— TAXATION  OX  DEPOSITS. 

Where  certain  savings  banks,  without  capital  stock,  received  daily  de. 
posits  from  others  than  their  regular  depositors,  under  agreement  that 
no  interest  should  be  allowed  thereon,  but  that  they  might  be  checked 
out  without  previous  notice,  and  that  the  checks  should  be  paid  by 
drafts  on  Boston  when  so  required,  to  meet  which  drafts  a  fund  was 
kept  on  deposit  in  a  Boston  bank,  upon  which  interest  was  allowed  the 
savings  banks  at  the  rat«  of  four  per  centum  per  annum:  Held  that 
these  savings  banks  are  not  entitled  to  exemption  fi^m  taxation  on 
said  deposits  under  section  9  of  the  act  of  July  13, 1866,  chap.  184,  (nop 
under  section  3408  Rev.  Stat.)  * 

Department  op  Justice, 

March  2,  1878. 

SiB:  Consideration  of  the  question  submitted  by  your  let- 
ter of  November  13,  1877,  has  been  postponed  to  give  to 
parties  interested  the  hearing  which  they  desired. 

Certain  savings  banks  in  New  Hampshire,  having  no  cap- 
ital stock,  in  addition  to  the  sums  received  from  theii*  regular 
depositors  for  investment  took  the  daily  deposits  of  mer- 
chants and  other  business  men,  under  an  express  agreement 
that  no  interest  should  be  paid  thereon,  but  that  they  might 
be  checked  out  as  from  ordinary  national  banks  without  pre- 
vious notice,  and  should  be  paid  by  draft  on  Boston  when  so 
required.  To  meet  such  drafts,  a  fund,  much  smaller  in 
amount  than  these  deposits,  was  kept  in  some  Boston  bank, 
which  allowed  therefor  an  interest  of  four  per  cent.  i>er 
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annum.  These  deposits  were  termed  '^  special  deposits,"  and 
their  receptioif  was  provided  for  by  the  by-laws  of  the  sav- 
ings banks. 

The  act  of  June  30, 1864,  chap.  173,  sec.  110,  (13  Stats., 
277-8,)  imposed  a  duty  upon  deposits  "with  any  person, 
bank,  association,  company  or  corporation  engaged  in  the  busi- 
ness of  banking;"  excepting  "any  savings  bank  having  no 
capital  stock,  and  whose  business  is  confined  to  receiving  de- 
posits and  loaning  the  same  on  interest  for  the  benefit  of  the 
depositors  only,  and  which  do  no  other  business  of  banking." 
By  the  act  of  March  3,  1865,  chap.  78,  sec.  1,  (13  Stats.,  479,) 
this  clause  was  stricken  out.  •  The  act  of  July  13, 1866,  chap. 
184,  sec.  9,  (14  Stats.,  137,)  provided  an  exemption  from  tax- 
ation of  certain  "  deposits  in  associations  or  companies  known 
as  provident  institutions,  savings  banks,  savings  funds,  or 
savings  institutions,  having  no  capital  stock,  and  doing  no 
other  business  than  receiving  deposits  to  be  loaned  or  in- 
vested tor  the  sole  benefit  of  the  parties  making  such  deposits, 
without  profit  or  compensation  to  the  association  or  company." 
The  Bevised  Statute4S,  section  3408,  pa^e  673,  preserves  this 
phraseology. 

The  question  presented  is  succinctly  stated  by  the  Commis- 
sioner of  Internal, Kevenue,  in  his  letter  to  you,  to  be  this: 
*^Were  these  banks  entitled  to  the  exemptions  si)eci0ed  in 
either  of  the  statutes  or  sections  above  named  f  " 

Not  being  at  liberty  to  regard  the  equitable  coiisiderations 
pressed  in  argument,  I  am  compelled  to  say  that  they  are  not 
by  law  entitled  to  the  benefit  of  these  exemptions.  The 
special  deposits  before  mentioned  were  not  received  "to  be 
loaned  or  invested  for  the  sole  benefit  of  the  pai*ties  making 
such  depositjs."  It  was  intended  that  a  profit  or  compensation 
should  accrue  to  the  association  or  company.  Corporations 
entering  upon  such  transactions  were  doing  an  "other  busi- 
ness of  banking  tlian  that  which  alone  was  to  entitle  them  to 
exemption." 

Very  respectfully,  your  obedient  servant, 

CHAS.  DBVENS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury. 
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SCHOOL  LANDS  IN  CALIFORNIA— INDEMNITY. 

The  words  "reserved  for  public  uses,"  as  employed  in  section  7  of  tlie  act 
of  March  3,  1853,  chap.  145,  and  section  6  of  the  act  of  July  23,  1866,. 
chap.  219,  were  not  meant  to  apply  to  lands  which  passed  to  the  State 
of  California  under  the  swamp-land  act  of  September  28,  1850. 

That  State  is  not  entitled  to  indemnity,  under  those  enactments,  for 
school  sections  falling  within  the  swamp-land  grant. 

Department  of  Justice, 

March  4,  1878. 

Sir  :  By  your  letter  of  the  1st  of  October  last,  directing 
my  attention  to  the  swampland-grant  act  of  September  28, 
1850,  to  the  sixth  and  seventh  sections  of  the  act  of  March 
3, 1853,  entitled  '^An  act  to  provide  for  the  survey  of  the 
public  lands  in  California,"  &c.,  and  to  the  sixth  section  of 
the  act  of  July  23, 1866,  entitled  "An  act  to  quiet  land  titles 
in  California,"  I  am  informed  that  an  application  is  pending 
in  your  Department,  on  behalf  of  the  State  of  California, 
asking  that  certain  lands  be  listed  to  that  State  "as  indem- 
nity school  lands  for  sixteenth  and  thirty-sixth  sections,  for 
which  she  has  already  received  patents  as  swamp  lands  under 
the  act  of  September  28, 1850,"  and  that  this  application  has 
given  rise  to  the  two  following  questions,  on  which  you 
request  my  opinion,  namely: 

"  First.  Did  the  grant  made  by  the  act  of  September  28, 
1850,  create  a  reservation  for  public  uses! 

"  Second.  If  so,  was  it  such  a  reservation  as  is  contem- 
plated by  the  acts  of  March  3, 1853,  and  July  23, 1866,  afore- 
said, for  which  the  State  is  entitled  to  indemnity  for  any 
sixt^eenth  or  thirty-sixth  sections  of  land  lost  thereby;  or 
should  the  reservations  for  public  uses  therein  mentioneil  be 
held  to  include  only  reservations  which  had  been  created  and 
established  under  the  laws  of  the  United  States  for  govern- 
mental purposes  ?  " 

In  considering  these  questions,  I  will  vary  their  order  and 
begin  with  an  examination  of  the  sixth  section  of  the  act  of 
July  23, 1866,  which  declares  that  the  act  of  March  3,  1853, 
"shall  be  construed  as  giving  the  State  of  CaJifoniia  the 
right  to  select  for  school  purposes  other  lands  in  lieu  of  such 
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sixteenth  and  thirty-sixth  sections  as  were  settled  upon  prior 
to  survey,  reserved  for  public  uses,  covered  by  grants  made 
under  Spanish  or  Mexican  authority,  or  by  other  private 
claims,  or  where  such  sections  would  be  so  covered  if  the 
lines  of  the  public  surveys  were  extended  over  such  lands, 
which  shall  be  determined  whenever  township  lines  shall 
have  been  extended  over  such  land,  and  in  case  of  Spanish 
or  Mexican  grants,  when  the  final  survey  of  such  grants  shall 
have  been  made.'^    *    •    • 

The  inquiry  is,  whether  the  words  "  reserved  for  public 
uses"  in  that  section  were  meant  to  include  lands  grante<l 
to  the  State  of  California  by  the  swamp-land  act  of  Septem- 
ber 28,  1850. 

It  is  to  be  observed  that  with  all  the  other  States  to  which 
both  school  and  swamp  lands  have  been  granted  by  Con- 
gress the  school-land  grants  are  prior  in  date  to  the  swamp- 
land grants.  By  reason  of  the  priority  of  the  former  grants, 
the  school  sections  in  these  States,  where  they  happen  to  fall 
within  a  swamp,  pass  to  the  State  as  school  land,  not  as 
swamp ;  and  I  am  not  aware  of  the  existence  of  any  general 
provision  of  law  under  which  such  State  is  entitled  to  indem- 
nity for  so  much  of  the  swamp  land  within  its  borders  as 
has  been  previously  granted  thereto  for  school  purposes. 
Accordingly,  where  the  two  grants  thus  lap,  these  States  sus- 
tain an  apparent  diminution  pro  ianto  in  the  appropriation  of 
lands  made  for  the  purposes  named  in  the  swamp  grant. 

With  the  State  of  California,  on  the  other  hand,  the  swamp- 
land grant  being  prior  in  date  to  the  school-land  grant,  where 
a  school  section  is  of  a  swampy  character  it  goes  to  that 
State  as  sicamp  land,  not  as  school.  Hence,  if  the  indemnity 
provision  of  the  act  of  1866  be  construed  as  not  including 
lands  granted  to  the  State  by  the  swamp-land  act,  the  result, 
where  the  two  grants  lap,  would  be  this :  the  State  of  Cali- 
fornia would  sustain  an  apparent  diminution  pro  tanto  in  the 
appropriation  of  lands  for  the  purposes  named  in  the  school- 
grant. 

.  Here  the  situation  of  the  State  of  California  would  never- 
theless be  one  of  equality  with  the  other  States  referred  to  in 
cases  where  the  two  grants  lap,  the  only  difference  being 
that  with  the  Jatter  States  there  would  be  an  apparent  dim- 
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inution  of  the  appropriation  of  land  for  one  public  puri)08e, 
while  with  the  State  of  California  there  would  be  an  appar- 
ent diminution  of  the  appropriation  of  land  for  another  pub- 
lic purpose;  yet  as  each  State  in  those  cases  (i.  e.,  where  the 
two  grants  lap)  would  get  the  same  quantity  of  la}idj  in  this 
respect  they  would  all  be  on  an  equal  footing. 

Should  the  indemnity  provision  of  the  act  of  1866,  how- 
ever, be  construed  to  extend  to  lands  which  passed  to  the 
State  of  California  under  the  swamp-land  grant,  the  situa- 
tion of  equality  above  adverted  to  would  not  exist,  but,  on 
the  contrary,  one  of  inequality  would  appear.  In  cases  where 
the  two  grants  lap,  California  would  get  double  the  quantity 
of  land  to  which  the  other  States  referred  to  would  be  enti- 
tled under  similar  circumstances.  Such  a  result,  it  seems  to 
me,  could  not  have  been  contemplated  by  Congress. 

These  considerations  very  strongly  favor  the  view  that  the 
words  "  reserved  for  public  uses,"  employed  in  the  indemnity 
provision  of  the  act  of  1866,  were  not  intended  to  be  under- 
stood in  so  broad  and  general  a  sense  as  to  cover  lands 
granted  to  the  State  of  California  by  the  swamp-land  act. 
And  this  view  is,  moreover,  supported  by  the  following 
facts:  In  the  original  draft  of  the  bill,  (Senate  No.  343,) 
which  afterwards  became  the  law  of  1866,  it  was  by  the  sixth 
section  thereof  proposed  to  give  the  State  of  California  the 
right  '^  to  select  for  school  purposes  other  lands  in  lieu  of 
such  sixteenth  and  thirty-sixth  sections  as  were  settled  upon 
prior  to  survey,  reserved  for  public  uses,  covered  by  swamp 
lands  or  grants  made  uuder  Spanish  or  Mexican  authority," 
&c.  Here  it  is  fairly  to  be  inferred,  from  the  express  men- 
tion of  << swamp  lands"  in  one  of  the  clauses,  that  the  words 
<*  reserved  for  public  uses,"  occuning  in  the  next  preceding 
clause,  were  not  used  by  the  framers  of  the  bill  in  so  wide  a 
sense  as  to  include  such  lands,  and  that,  but  for  the  ex- 
press mention  of  such  lands,  these  would  not  in  their  view 
fall  within  the  indemnity  provision  by  force  of  those  or  any 
other  words  therein.  On  the  recommendation  of  the  Com- 
mittee on  Public  Lands,  the  Senate  amended  the  sixth  sec- 
tion of  the  bill  by  striking  out  the  words  "  swamp  lands  or," 
and,  as  thus  amended,  the  section  was  ultimately  enacted. 
(Cong.  Globe,  No.  72,  p.  3078.)    This  action  of  the  Senate, 
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we  may  reasonably  presume,  was  intended  to  exclude  from 
the  bill  any  provision  for  indemnity  on  account  of  swamp 
lands,  in  order  to  preserve  the  equality  of  the  States,  should 
it  become  a  law,  with  respect  to  those  cases  where  the  school- 
land  and  swamp-land  grants  happen  to  lap.  Such  action 
could  hardly  have  been  intended  for  mere  verbal  correction, 
on  the  supposition  that  swamp  lands  were  already  compre- 
hended by  the  words  "  reserved  for  public  uses,"  and  that 
the  express  mention  thereof  was  unnecessary ;  for  in  the  case 
of  public  grants  the  general  rule  is  to  construe  them  more 
strictly  against  the  grantee,  and  those  words,  irrespective  of 
the  considerations  above  mentioned,  might  perhaps,  without 
giving  that  rule  undue  prominence,  be  taken  to  apply  only 
to  reservations  which  are  made  for  the  use  of  the  General 
Government,  such  as  military  reservations,  &c. 

The  conclusion  I  arrive  at  is,  that  the  words  '^i^eserved 
for  public  uses,"  as  employed  in  the  sixth  section  of  the  act 
of  1866,  were  not  meant  to  cover  those  lands  which  passed 
to  the  State  of  California  under  the  swamp-land  act  of  Sep- 
tember 28, 1850 — that  they  refer  solely  to  reservations  made 
for  the  purposes  of  the  General  Government.  And  the  same 
words,  occurring  in  the  seventh  section  of  the  act  of  March 
3, 1853,  must  be  deemed  to  liave  the  same  meaning  and  scope. 

In  reply,  then,  to  your  second  question,  which,  in  fact,  con- 
tains two  distinct  interrogatories,  I  have  the  honor  to  state, 
that  in  my  opinion  the  first  of  these  interrogatories  requires 
a  negative  and  the  other  an  afiBirmative  answer,  and  I  so 
answer  them. 

This  renders  a  formal  response  to  your  first  question  unnec- 
essary. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 

Hon.  Carl  Schurz, 

Secretary  of  the  Interior, 


LIMITATION  UPON  FILLING  VACANCIES  TEMPORARILY. 

The  ten  days'  limitation  imposed  by  section  180  Rev.  Stat,  upon  the  tem- 
porary tUling  of  vacancies  occasioned  by  death  or  resignation  is  to  be 
computed  from  the  date  of  the  President's  action. 
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Department  op  Justice, 

March  8, 1878. 

Sir  :  Referring  to  your  oral  inquiry  of  me,  founded  upon 
the  letter  to  you  of  Hon.  W.  W.  Upton,  Acting  First  Comp- 
troller, whether  under  sections  178, 179,  and  180  of  the  Revised 
Statutes  he  was  authorized  to  continue  in  the  discharge  of 
the  duties  of  that  office,  I  have  the  honor  to  reply: 

It  appears  from  his  letter  that  ten  days  have  now  expired 
from  the  death  of  the  First  Comptroller,  Mr,  Tayler,  but  that 
such  period  has  not  expired  since  he  was  designated  by  the 
President  to  perform  the  duties  of  the  office  in  consequence 
of  the  sickness  and  necessary  absence  of  Deputy  First  Comp- 
troller Tarbell,  and  will  not  expire  until  the  15th  instant. 

Under  these  circumstances,  I  am  of  the  opinion  that  the 
ten  days  referred  to  in  section  180  must  be  computed  from  the 
date  when  the  President  acted,  and  that  he,  not  having  acted 
under  the  authority  given  him  by  the  sections  above  mentioned 
until  some  time  after  the  death  of  the  First  Comptroller,  the 
ten  days  during  which  Mr.  Upton's  appointment  has  force  does 
not  expire  until  ten  days  from  the  date  thereof;  that  is,  in 
the  present  case,  until  the  15th  instant. 

I  return  the  letter  of  the  Acting  First  Comptroller  and  the 
appointment  of  the  President  to  which  he  refers. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


BURLINGTON  AND  MISSOURI  RIVER  RAILROAD  COMPANY. 

In  tlie  matter  of  a  claim  of  the  Burlington  and  Missoari  River  Railroad 
Company  of  Nebraska^  for  military  transportation :  Advised  (after  review 
of  the  act  of  May  15, 1856,  chap.  28;  sections  18, 19,  and  20  of  the  act  of 
July  2, 1864,  chap.  216;  section  6  act  of  July  1, 1832,  chap.  120;  and  joint 
resolution  of  April  10,  1869,  which  relate  to  the  establishment  of  the 
road  in  Nebraska ;  and  upon  consideration  of  the  provisions  of  the  acts 
of  June  16  and  22,  1874,  and  of  March  3,  1875,  forbidding  the  payment 
of  military  transportation  to  a  certain  class  of  railroads,)  that  payment 
be  withheld  from  the  company  until  its  right  thereto  is  judicially  estab- 
lished. 
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Department  of  Justice, 

March  8, 1878. 

Sir:  Yours  of  the  4th  ultimo  inquires  whether  or  not  the 
Burlington  and  Missouri  River  Bailroad  Company  of  Ne- 
braska is  to  be  considered  and  treated  as  one  of  the  laud- 
grant  roads  coming  within  the  terms  of  the  acts  of  June  16> 
and  22, 1874,  and  of  March  3, 1875,  forbidding  the  War  De- 
partment to  pay  a  certain  class  of  railroads  for  military  trans- 
portation. 

That  this  corporation  did  receive  a  grant  of  land  is  con- 
ceded; the  only  query  is,  whether  or  not  the  grant  wa« 
coupled  with  any  such  condition  as  to  preclude  payment  being 
made  to  it  by  your  Department. 

The  question  is  one  by  no  means  free  from  doubt.  By  act 
of  May  15, 1850,  chap.  28,  the  Burlington  and  Missouri  Biver 
Railroad  Company  of  Iowa  obtained  certain  lands  in  that 
State  upon  the  condition  that  the  use  of  the  road  by  the  Fed- 
eral Government  should  be  "  free  from  toll  or  other  charge'^ 
for  transportation.    (11  Stats.,  10,  sec.  3.) 

By  act  of  July  2, 1804,  chap.  210,  sections  18, 19,  and  20,  tkh 
same  "corporation,  organized  under  and  by  virtue  of  the  lawoi 
the  State  of  Iowa,''  was  authorized  to  extend  its  road  through 
the  Territory  of  Nebraska  to  a  junction  with  the  Union  Paci^c 
Raihroad.  To  enable  that  company  "to  construct  that  por- 
tion of  their  road  herein  authorized,"  the  right  of  way  through^ 
and  of  taking  material  from,  the  public  lands  traversed  is  con- 
ferred, and  ten  alternate  odd-numbered  sections  per  mile  on 
each  side  of  the  road  are  given.  (13  Stats.,  304,  300.)  These 
particular  sections  (chap.  210,  sections  18, 19,  20)  do  not,  of 
themselves,  attach  any  express  condition  to  the  grant.  The 
act,  however,  is  merely  amendatory  of  that  of  July  1, 1802^ 
chap,  120,  the  sixth  section  of  which  gives  the  Government  a 
preferred  claim  to  the  use  of  the  roads  there  mentioned,  the 
comx)ensation  for  which  is  "  not  to  exceed  the  amounts  paid 
by  private  parties  for  the  same  kind  of  service,"  and  is  to  be 
applied  toward  the  payment  of  the  debt  due  to  the  United 
States  on  account  of  bonds  given  to  aid  the  construction  of 
the  road.  The  Burlington  and  Missouri  River  Railroad  Com- 
pany never  received  any  assistance  in  this  form. 
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By  joint  resolution  Ko.  13,  approved  April  10,  1869,  the 
company  to  wliich  the  grant  of  July  2,  1864,  chap.  216,  sec- 
tions 18,  19,  20,  was  made,  was  authorized  to  assign  the  same 
"to  a  railroad  company  to  be  organized  under  the  laws  of  the 
State  of  Nebraska,  with  all  the  rights,  powers,  and  privileges 
granted  and  conferred  by  said  aot,  and  subject  to  all  the  con- 
ditions and  requirements  tJierein  contiiined/-     (16  Stats.,  54.) 

It  will  be  remembered  that  the  stipulation  that  govern- 
mental transportation  should  be  fi*ee  from  all  toll  or  other 
charge  is  not  found  in  that  acty  but  is  attached  to  the  original 
grant  of  May  15,  1856,  chap.  28,  section  3,  (11  Stats.,  10.) 

The  prohibitory  clause  of  the  act  of  June  16, 1874,  forbids 
the  payment  of  any  part  of  the  sum  thereby  appropriated 
"for  the  transportation  of  any  property  or  troops  of  the  United 
States  over  any  railroad  which,  in  whole  or  in  part^  was  con- 
structed by  the  aid  of  a  grant  of  public  laud  on  the  condition 
that  such  railroad  should  be  ^  a  public  highway  for  the  use  of 
the  Government  of  the  United  States,  free  from  toll  or  other 
charge,'  or  upon  anj^  other  conditions  for  the  use  of  such  road 
for  such  transportation."  The  deficiency  act  of  June  22, 1874, 
omits  this  last  clause,  and  only  confines  the  prohibitio^  to 
those  roads  over  which  troops  and  property  were  to  be  trans- 
ported free,  while  the  act  of  March  3,  1875,  returns  to  the 
phraseology  of  the  act  of  June  16,  1874,  but  adds  a  pro- 
viso, making  it  inapplicable  '^  to  roads  where  the  sole  condi- 
tion of  transportation  is  that  the.  company  shall  not  charge 
the  Government  higher  rates  than  they  do  individuals  for 
like  transportation,  and  when  theQuartermaster-General  shall 
be  satisfied  that  this  condition  has  been  faithfully  complied 
with." 

Many  dif&cult  questions  arise  from  this  complex  legislation  : 
1st.  Was  the  condition  annexed  to  the  original  grant  to  the 
Iowa  corporation  confined  to  so  much  of  the  road  as  was 
built  by  its  aid  in  that  State,  or  would  the  right  of  free  use 
attach  to  the  road  if  built  through  Nebraska  by  the  Iowa  cor- 
}K>ration  under  the  permission  and  by  means  of  the  further 
grants  given  it  f  2d.  If  so,  and  it  is  admitted  that  a  general 
transfer  of  all  rights  and  obligations  would  have  put  the 
assignee  in  the  same  position  as  the  assignor,  is  the  Nebraska 
corporation  now  subject  to  the  duty  of  free  transportation, 
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the  only  express  declaration  of  the  statute  authorizing  the 
assignment  being  that  it  shall  assume  all  the  obligations 
imposed  by  the  act  of  July  2, 1864  f  3d.  Do  tbe  conditions 
of  the  act  of  July  1, 1862,  chap.  120,  section  6,  attach  to  the 
grant  to  the  Iowa  road  found  in  the  act  of  July  2, 1864,  chap. 
216,  sections  18  to  20 1  If  so,  the  appropriation  act  of  June 
16,  1874,  would  prevent  the  api)lication  of  any  of  the  funds 
thereby  provided  to  the  payment  for  transportation  over  this 
road,  and  it  might  be  argued  that  the  provision  for  an  allow- 
ance of  credit,  instead  of  a  cash  payment,  affected  the  right  to 
pay  this  road,  though  this  is  thought  hardly  a  tenable  objec. 
tion,  as  this  corporation  received  no  bonds  from  the  Govern, 
ment. 

The  head  of  any  Executive  Department  is  entitled  to  the 
opinion  of  the  Attorney-General  "  on  any  question  of  law  aris- 
ing in  the  administration  of  his  Department,"  when  such 
opinion  is  necessary  to  enable  him  ^^  and  the  heads  of  bureaus 
and  other  officers  in  the  Departments  to  discharge  their 
respective  duties.''    (Rev.  Stats.,  sections  356,  357,  and  361.) 

The  duty  here  the  subject  of  inquiry  is  that  of  paying  for 
military  transportation.  From  the  language  of  the  several 
prohibitory  acts  cited,  authorizing  suit^  to  be  brought  by  the 
railway  companies  in  the  Court  of  Claims,  it  is  evident  that 
Congress  contemplated  the  judicial  settlement  of  such  ques- 
tions as  might  arise,  which  might  be  decided  for  one  party  or 
the  other  in  that  court,  subject  to  a  right  of  appeal  to  the 
Supreme  Court.  It  is  believed  that  the  Attorney- General  has 
l)erformed  the  duty  required  of  him  when  he  has  advised  the 
Secretary  of  War  (as  he  now  does)  that  the  questions  per- 
taining to  the  claim  of  the  Burlington  and  Missouri  Biver 
Railroad  Company  in  Xebraska,  hereinbefore  indicated,  are 
sufficiently  serious  and  doubtful  fairly  to  call  for  the  judicial 
consideration  and  decision  for  which  these  statutes  provide. 

It  is  therefore  advised  that  in  the  administration  of  the 
War  Department,  and  in  the  discharge  of  its  official  duties  by 
you  and  your  subordinates,  payment  for  military  transporta- 
tion be  withheld  from  this  company  until  its  right  thereto  is 
established  and  define<l  in  the  manner  provided  by  law. 

This  course  is  recommended  more  especially  because  the 
adoption  of  any  erroneous  legal  construction  in  favor  of  the 
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Toad  would  inflict  a  lasting  and  irremediable  injury  upon  the 

United  States,  whereas  an  error  against  the  claimant  only 

involves  the  loss  of  the  temporary  use  of  the  money,  and  can 

jspeedily  be  corrected  by  an  application  to  the  court. 

The  papers  transmitted  are  herewith  returned. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  George  W.  MgCrary, 

Secretary  of  War, 


LOSS  OF  REGISTERED  MAIL  MATTER. 

The  Postmaster-General  has  no  aathority,  under  section  398  Rev.  Stat., 
to  negotiate  a  postal  convention  providin^f  for  the  payment  of  indem- 
nity for  the  loss  of  registered  articles  or  letters.  To  enable  him  to  do 
^o  further  legislation  is  required. 

Department  of  Justice, 

March  12, 1878. 

Sir  :  You  inquire  in  your  letter  of  the  11th  instant  whether 
^  I)rovi8ion  can  be  inserted  in  the  treaty  of  October  9,  1874, 
or  such  other  postal  union  treaty  as  may  be  hereafter  made, 
by  which  the  principle  of  paying  indemnity  for  the  loss  of 
registered  articles  or  letters  can  be  admitted  and  such  pay- 
ment legally  executed  by  the  Post-Office  Department  of  the 
United  States  in  accordance  with  such  provision,  in  the  absence 
of  legislation  authorizing  the  payment  of  indemnity  for  such 
josses  in  the  United  States  domestic  service. 

In  teply,  I  have  the  honor  to  say  that  the  authority  given 
to  the  Postmaster-General  by  and  with  the  advice  and  con- 
sent  of  the  President  to  negotiate  and  conclude  treaties  or 
conventions  under  section  398  of  the  Revised  Statutes  is  a 
limited  one,  and  must  be  construed  in  connection  with  the 
remaining  provision  of  the  section,  that  he  may  reduce  or 
increase  the  rates  of  postage  on  mail  matter  between  the 
United  States  and  foreign  countries.  Undoubtedly,  by  such 
a  convention  such  reduction  or  increase  may  be  agreed  upon, 
and  all  matters  may  be  provided  for  which  are  appropriate 
subjects  of  regulation  by  the  Post-Office  Department.  But, 
in  my  opinion,  authority  is  not  thereby  given  to  introduce  a 
new  principle  into  the  legislation  of  the  United  States  upon 
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t&e  postal  service,  nor  to  provide  for  indemnity  for  any  losses 
of  registered  letters  or  packages  when  no  snch  provision  has 
been  made  by  the  general  law  of  the  United  States.  If  such 
an  agreement  ^ere  made,  there  exists  no  fand  at  the  disposal 
of  the  Postmaster-General  from  which  he  could  pay  snch 
indemnity,  as  the  appropriations  made  for  the  service  are  for 
specific  purposes  or  for  contingencies  immediately  connected 
with  snch  specific  purposes. 

To  answer  your  inquiry  directly,  therefore,  it  would  require 
legislation  in  order  that  any  such  convention  should  be  entered 
upon  by  the  Postmaster-General  by  and  with  the  advice  and 
consent  of  the  President. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  Daved  M.  Key, 

Postmaster-  General. 


CASE  OF  COMMANDER  J.  N.  QUACKENBUSH. 

<}.,  a  commauder  in  the  Navy,  haviug  been  tried  and  sentenced  to  dis- 
missal from  service  by  a  naval  court-martial,  the  record  of  the  i)roceed- 
ings  and  sentence  was  submitted  to  the  President,  who,  on  the  5th  of 
June,  1874,  approved  the  same.  On  the  9th  of  same  month  the  Secre- 
tary of  the  Navy  addressed  a  letter  to  Q.  (then  in  Boston)  informing 
him  of  the  approval  of  the  sentence,  and  stating  that  from  that  date 
■(June  9,  1874)  he  would  "cease  to  be  an  officer  of  the  Navy."  On  the 
12th  of  same  month  the  Secretary  again  addressed  a  letter  to  Q.,  ask- 
ing him  to  return  the  letter  of  dismissal.  On  the  8th  of  December  fol- 
lowing the  Secretary  addressed  a  third  letter  to  Q.,  stating  that  the 
sentence  of  the  court-martial  '^was,  on  the  9th  day  of  June,  1874,  miti- 
gated to  snspension  from  rank,  &c.,  to  date  from  that  day."  In  the 
meantime,  viz,  on  the  10th  of  June,  S.,  a  lieutenant-commander,  was 
nominated  to  be  a  commander  in  the  Navy,  from  the  date  last  men- 
tioned, vice  Q.,  dismissed,  and  this  nomination  was  confirmed  on  the 
l*2th  of  June,  and  a  commission  issued  to  S.  same  dav. 

Held:  (1.)  That  the  letter  of  the  Secretary  of  the  Navy  of  December  8  ia 
satisfactory  proof,  not  only  of  the  mitigation  of  the  sentence  by  the 
President,  but  that  it  was  mitigated  by  him  on  the  9th  of  June.  (2.) 
That  the  letter  of  dismissal,  in  execution  of  the  sentence,  forwarded  by 
the  Secretary  on  the  9th  of  June  (it  being  manifest  that  the  complete 
execution  of  the  sentence,  by  means  of  that  letter,  could  not  take  place 
on  that  day),  was  than  revocable ;  and  the  mitigation  of  the  sentence 
nvas  in  elFect  a  revocation  of  the  letter.    (3.)  That  it  was  competent  to 
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the  President,  under  the  circumstttnces,  to  mitigate  the  sentence  when 
he  did.  (4.)  That  the  subseqaent  appointment  of  S.  could  not  render 
ineifectnal  the  previoas  mitigation  of  the  sentence. 
In  view  of  the  fact  that  the  mitiffated  sentence  has  been  put  in  execution 
by  a  former  admini.Htration,  by  which  all  quegtions  in  the  premises  mnst 
be  presumed  to  have  then  been  fully  considered :  AdvUed  that  this  action 
be  now  treated  as  a  final  determination  of  the  matter  as  regards  the 
status  of  Q. 

Department  of  Justice, 

March  16, 1878. 

Sir:  I  have  considered  the  questions  presented  in  your 
letter  of  the  13th  of  December  last,  relative  to  the  case  of 
Commander  J.  IS,  Quaekenbush,  of  the  Navy.  The  facts  of 
the  case  are  briefly  these : 

Commander.  Quaekenbush  having  been  sentenced  to  dis- 
missal from  service  by  a  naval  court-martial,  the  record  of  the 
proceedings  and  sentence  of  the  court  was  submitted  to  the 
President,  who,  on  the  5th  of  June,  1874,  by  an  indorsement 
on  the  record,  approved  the  sentence. 

On  the  .9th  of  the  same  month  the  Secretary  of  the  Navy 
addressed  a  letter  to  Commander  Quaekenbush,  at  Boston, 
informing  him  of  the  sentence  of  the  court-martial  and  of  its 
approval  by  the  President,  and  stating  that  from  that  date 
(9th  June,  1874)  he  would  "cease  to  be  an  oflBcer  of  the  Navy.'' 

On  the  12th  of  June,  1874,  the  Secretary  of  the  Na\'y  again 
addressed  a  letter  to  Commander  Quaekenbush,  at  Boston, 
asking  him  to  return  the  order  dismissing  him  from  the  Navy } 
and  the  latter  returned  the  order  to  the  Secretary  under  cover 
of  a  letter  dated  the  15th  of  June,  1874. 

On  the  8th  of  December,  1874,  the  Secretary  of  the  Navy 
again  addressed  a  letter  to  Commander  Quaekenbush,  at  Bos- 
ton, statingjthat  the  sentence  of  the  court-martial  "was,  on 
the  9th  day  of  June,  1874,  mitigated  to  suspension  fr*om  rank 
and  duty,  on  furlough  pay,  for  six  years,  the  suspension  to 
date  ftt)m  that  day.''  And  the  Fourth  Auditor  of  the  Treas- 
ury was  so  notified  the  same  day. 

On  the  10th  of  June,  1874,  Lieutenant-Commander  Winfleld 
8,  Schley  was  nominated  "  to  be  a  commander  in  the  Navy, 
from  the  10th  of  June,  1874,  vice  Commander  John  N.  Quaek- 
enbush, dismissed.''  The  nomination  was  confirmed  June  12, 
1874,  and  a  commission  issued  to  him  on  the  same  day. 
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Upon  this  state  of  facts  you  inquire,  "Whether  it  is  compe- 
tent to  admit  parol  proof  or  evidence  that  the  President 
assented  to  the  mitigation,  on  the  9th  of  June,  of  the  sentence 
of  dismissal ;  and,  if  so,  whether  the  President  had  the  power 
to  so  remit  after  the  sentence  of  dismissal  had  been  approved 
and  duly  executed  and  the  vacancy  filled  f 

Presuming  that  the  first  branch  of  your  inquiry — that  part 
of  it  which  relates  to  the  admissibility  of  "parol  proof  tliat 
the  President  assented  to  the  mitigation  of  the  sentence  on 
the  9th  of  June — ^is  proiK>unded  with  reference  solely  to  the 
admissibility  of  the  letter  of  the  Secretary  of  the  ^avy  of  the 
8th  of  December  as  evidence  of  the  fact  just  mentioned,  I 
submit  that  this  letter  cannot  properly  be  viewed  in  the  light 
of  mere  parol  evidence  of  such  fact.  It  is  an-  official  docu- 
ment, pertaining  to  a  matter  which  necessarily  came  within 
the  official  observation  of  the  Secretary,  and,  regarded  simply 
as  such,  is  entitled  to  be  received  as  at  least  prima  faeie  proof 
of  what  is  therein  stated  touching  that  matter;  but  being, 
moreover,  an  act  which  in  contemplation  of  law  proceeds  from 
the  President  himself,  it  must  be  deemed  to  be  evidence  of 
the  very  highest  order  of  the  particular  fact  above  referred 
to.  The  directions  of  the  President  respecting  the  mitigation 
of  a  court-martial  sentence  may  be,  and  frequently  are,  given 
ore  tenusj  and  left  to  be  formally  made  known  and  carried  out 
through  the  head  of  the  appropriate  Department.  When 
this  is  the  case,  the  orders  or  instructions  of  the  latter,  issued 
in  discharge  Qf  that  duty,  constitute  primary  and,  x>erhaps, 
conclusive  evidence  of  what  the  directions  of  the  President 
were. 

Agreeably  to  these  views,  the  letter  of  the  Secretary  of  the 
Navy  of  the  8th  of  December  must  be  considered  satisfac- 
tory proof,  not  only  of  the  mitigation  of  the  sentence  by  the 
President,  but  that  it  was  mitigated  by  him  on  the  9th  of 
June,  the  time  stated  in  the  letter— ^supposing,  of  course,  that 
the  power  to  mitigate  might  then  have  been  exerted  by  the 
President. 

I  come  now  to  the  remaining  branch  of  the  inquiry,  which 

is  as  to  the  power  of  the  President  to  mitigate  the  sentence, 

after  it  had  been  "  duly  executed,  and  the  vacancy  filled.'^ 

If,  indeed,  the  sentence  had  been  duly  and  completely  exe- 

30  p 
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eated  when  the  President  gave  his  directions  mitigating  the 
same,  (i.  «.,  on  the  9th  of  June,)  in  that  case«  the  punishment 
being  then  already  incurred,  there  would  have  been  nothing 
left  £or  the  power  of  mitigation  to  operate  upon,  and  such 
directions  would  consequently  be  productive  of  no  effeet 
But  I  assume  that  the  object  of  this  branch  of  the  inquiry  is 
to  elicit  my  opinion  as  to  wheth^,  in  regard  to  the  sentence 
referred  to,  the  power  of  mitigation  could  be  effectually  exer- 
cised by  the  President  at  that  period,  under  the  peculiar  cir- 
cumstances stated  in  your  letter.    The  circumstances  are : 

1.  On  the  9th  of  June  a  letter  of  dismissal  finom  servioe,  in 
execution  of  the  sentence,  was  written  by  the  Secretary  of 
the  Navy  and  forwarded  to  the  officer,  the  latter  being  then 
at  a  distant  i>oint  (Boston). 

There  is  nothing  in  this  fact  which  precluded  the  Presi- 
dent from  afterwards^  on  the  same  day,  mitigating  the  sen- 
tence ;  as  it  is  manifest  that  the  complete  execution  thereof, 
by  means  of  that  letter,  could  not  take  place  on  that  day. 
The  letter  was  certainly  revocable  thehj  if  not  at  even  a  stUl 
later  period ;  and  the  mitigation  of  the  sentence  was  in  effect 
a  revocation  of  the  letter.  The  letter  required  no  act  to  be 
done  in  execution  of  the  sentence,  but  was  itself  the  act  by 
which  that  wa«  to  be  consummated — ^its  receipt  by  the  offi- 
cer, or  what  is  equivalent  thereto,  being  all  that  was  neces- 
sary to  make  the  act  complete  and  effective.  Yet  if  the 
letter  was  received  by  the  officer,  as  it  must  have  been,  aflier 
the  sentence  was  mitigated  by  the  President,  though  long 
before  notice  of  the  mitigation  had  been  imparted  to  him,  it 
should,  I  think,  notwithstanding  the  latter  fact,  be  regarded 
as  having  lost  its  virtue  when  so  received,  and  as  being  then 
inefficient  for  the  execution  of  the  sentence. 

2.  On  the  10th  of  June  Lieutenant-Commander  Schley  was 
nominated  to  be  a  commander,  ^'vice  Commander  J.  N. 
Quackenbush,  dismissed,"  and  the  nomination  was  confirmed 
June  12,  and  a  commission  issued  same  day. 

This  nomination,  following  so  closely  upon  the  letter  of 
dismissal  written  by  the  Secretary  of  the  Navy,  is  appar- 
ently inconsistent  with  the  subsequent  statement  by  him 
that  the  sentence  was  mitigated  at  the  time  mention^.  It 
assumes,  indeed,  the  complete  execution  of  the  sentence — 
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that  the  officer  was  thereby  dismissed ;  and  is  an  official  act 
based  on  that  assumption.  But  it  did  not  of  itself  directly 
aflfect  or  change  the  previous  or  then  existing  status  of  such 
officer.  Thus,  had  the  nomination  been  made  after  the  ap- 
proval of  the  sentence  of  dismissal,  but  before  any  thing  was 
done  in  execution  thereof,  it  could  hardly  be  considered  as 
constituting  a  sufficient  execution  of  that  sentence. 

So,  the  confirmation  of  the  nomination,  and  the  issue  of  a 
commission  thereupon,  did  not  necessarily  produce  any  alter- 
ation of  the  status  of  the  officer  under  sentence — did  not  exe- 
cute the  sentence.  I  am  not  prepared  to  say  that,  had  the 
issue  of  the  commission  taken  place  and  the  promotion  of 
Schley  thus  been  perfected,  after  the  letter  of  dismissal  was 
written  and  forwarded  by  the  Secretary,  and  before  any  miti- 
gation of  the  sentence  was  directed  by  the  President,  such  a 
condition  of  things  might  not  have  supervened  as  would  pre- 
clude thereafter  the  revocation  of  that  letter  or  the  exercise 
of  the  power  to  mitigate  the  sentence;  as,  for  instance,  if  the 
complement  of  the  grade  to  which  the  appointment  was  made 
would  be  exceeded  by  the  revocation.  But  according  to  the 
statement  in  the  letter  of  the  Secretary  of  the  8th  of  Decem- 
ber, the  sentence  was  in  fact  mitigated  on  the  day  previous 
to  the  nomination  of  Schley,  and  three  days  prior  to  the  issue 
of  his  commission ;  and,  besides,  it  does  not  appear  that  his 
promotion  produced  any  excess. 

It  may  be  that  the  ^^vice^  in  the  nomination  was  made  by 
inadvertence ;  and,  in  view  of  the  statement  just  adverted 
to,  it  cannot  be  regarded  otherwise  than  as  thus  originating. 

The  general  result  at  which  I  arrive,  upon  this  last  branch 
of  your  inquiry,  is,  (1)  that  it  was  competent  to  the  President 
to  mitigate  the  sentence  on  the  9th  of  June,  although  on  the 
same  day  a  letter  of  dismissal,  in  execution  of  the  sentence, 
had  already  been  written  and  sent  off;  (2)  that  the  subsequent 
apx)ointment  of  Schley  could  not  paralyze  or  render  inef- 
fectual a  mitigation  qt  the  sentence  made  on  that  day. 

In  this  connection  I  wiU  add,  that  these  viewg  appear  to 
accord  with  the  official  action  of  the  late  administration  of 
the  Ifavy  respecting  this  matter.  By  that  action  the  miti- 
gated sentence  was  put  in  execution,  and  it  has  thus  con- 
tinued ever  since — the  officer  being  thereby  suspended  for  a 
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tenn  of  years  not  yet  expired,  instead  of  dismissed.  It  may 
reasonably  be  presumed  that  all  questions  in  the  premises^ 
touching  the  power  of  the  President  to  mitigate,  the  fact  of 
mitigation,  &c.,  were  fully  considered  then^  and,  as  is  indi- 
cated by  the  action  referred  to,  with  like  result  as  that  above 
stated.  That  action  may  now  be  treated  as  a  final  determi- 
nation of  the  matter,  as  regards  the  status  of  Commander 
Quackenbush. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  E.  W.  Thompson, 

Secretary  of  the  Navy. 


LOST  REGISTERED  BOND. 

Where  satisfactory  proof  is  famished  that  a  registered  boDd,  called  in  for 
redemption,  has  been  lost,  payment  thereof  may  be  made  npon  a  bond 
of  indemnity  being  given  by  the  owner  in  conformity  with  the  require- 
ments of  section  3705  Rev.  Stat. 

Department  op  Justice, 

March  20, 1878. 

Sir:  Herewith  I  submit  for  your  consideration  a  reply  to 
your  note  of  yesterday,  which  states  the  following  case  and 
question : 

"  Section  3702  of  the  Eevised  Statutes  provides  that  where 
it  appears,  &c.,  that  any  interest-bearing  bond  of  the  United 
States  has,  without  bad  fEiith,  &c.,  been  destroyed,  &c.,  or  so 
defaced  as  to  impair  its  value  to  the  owner,  the  Secretary  of 
the  Treasury  shall,  under  certain  regulations,  issue  a  dupli- 
cate thereof;  and  it  is  further  provided  in  the  same  section 
that  when  such  destroyed  or  defaced  bonds  appear  to  have 
been  of  such  a  class  or  series  as  has  been  or  may,  before  such 
application,  &c.,  be  called  in  for  redemption,  instead  of  issuing 
duplicates  thereof  they  shall  be  paid^  dkc. 

"  Section  3704  of  the  same  statutes  pr6vides  that  whenever 
it  is  proved,  &c.,  that  any  duly  registered  bond,  &c.,  haS 
been  lost  or  destroyed,  &c.,  the  Secretary  shall  issue  a  dupli- 
cate of  such  registered  bond,  &c« 

"  This  last-named  section  does  not  provide  for  the  payment 
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of  lost  bonds  called  iu  where  there  is  no  evidence  of  their 
having  been  destroyed. 

"Will  yoa  favor  me  with  your  opinion,  whether,  in  case  of 
satisfactory  proof  being  furnished  that  a  registered  bond  has 
been  lost,  through  theft  or  otherwise,  the  bond  ought  to  be 
paid,  if  it  has  been  called  in  for  redemption,  upon  a  bond 
being  given  substantially  in  conformity  with  the  requirements 
of  section  3703  of  said  statutes  f^ 

The  difference  between  section  3702  and  3704  upon  the 
point  mentioned  by  you  is  that  lost  registered  bonds  are  to  be 
replaced  by  duplicates,  whether  they  have  been  called  in  for 
redemption  or  not.  Section  3704  does  not  draw  the  distinc- 
tion which  appears  in  section  3702,  and  is  based  upon  the 
circumstance  that  a  lost  bond  has  been  called  in.  The  phrase 
"bearing  interest,"  of  course,  designates  the  class  to  which 
the  paper  must  belong,  and  does  not  mean  that  interest  is 
actually  accruing  at  the  time  of  application  by  the  owner. 

Understanding  that  the  section  meant  to  be  referred  to  in 
the  question  asked  by  you  is  3705  and  not  3703,  it  seems 
clear  that  such  question  should  be  answered  in  the  affirmative. 
Very  respectfully, 

8.  F.  PHILLIPS, 
Acting  Attorney- OeneraU. 

The  Secretary  of  the  Treasury. 


RESIGNATION  OF  INSANE  OFFICER. 

The  opinions  of  Attorney-General  Cashing  and  Attorney-General  Bates 
(see  6  Opin.y  456,  and  10  Opin.,  229)  to  the  effect  that,  on  general  prin-' 
ciples  of  law,  the  resignation  of  an  officer  while  insane  is  to  be 
deemed  void,  and  that,  althoiiigh  it  may  have  been  accepted  without 
knowledge  of  the  insanity,  the  acceptance  can  be  recalled  and  the 
officer  reinstated  without  a  new  appointment,  reaffirmed;  subject, 
however,  to  the  following  qualification,  viz,  that  the  Executive  De- 
partment, after  having  accepted  the  resignation,  has  done  no  act  which 
prevents  the  restoration  of  the  $tatu  qiw  without  impairing  or  preju- 
dicing the  rights  of  other  officers  acquired  in  consequence  of  such  act. 

Where  a  resignation  of  an  Army  officer  has  been  tendered  and  accepted 
without  anything  more,  and  a  question  of  insanity  afterwards  arises, 
it  is  competent  to  the  War  Department  to  hear  aud  consider  evidence 
upon  the  question,  and  decide  and  act  accordingly. 
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But  where,  after  acceptance  of  the  resignation  and  without  knowledge 
of  the  infiauity,  the  place  of  the  officer  has  heen  filled  hy  appointment 
of  another  thereto,  the  resignation  must  be  regarded  as  efTectire. 

Depaetment  of  Justice, 

March  22, 1878. 

Sir  :  By  your  letter  of  the  5th  ultimo  you  requeet  my  opin- 
ion upou  the  following  questions : 

<^  1.  Should  this  (the  War)  Department  treat  as  absolutely 
void  a  resignation  by  an  officer  of  the  Army,,  tendered  and 
accepted  while  such  officer  was  insane  t 

^^2.  In  a  case  where  such  resignation  was  tendered  by  an 
insane  officer  in  1869,  and  accepted,,  and  the  place  of  such 
officer  filled  by  a  nomination  to,  and  confirmation  by,  the 
Senate^  is  such  insane  officer  in  case  of  his  recovery,  or 
his  guardian  in  case  he  remains  insane,  entitled  to  pay  in  the 
interim  and  for  the  period  during  which  his  successor  haa 
been  paid! 

^^3.  Can  this  (the  War)  Department  hear  and  consider 
evidence  upon  the  question  of  insanity  in  such  a  case,  and 
upon  such  hearing  decide  the  same  f^ 

In  reply  I  have  the  honor  to  state : 

The  authorities  to  which  you  refer  me  (6  Opin.,  456,  and  10 
Opin.,  229)  affirm  that,  on  general  principles  of  law,  the  resig- 
nation of  an  officer  while  insane  is  to  be  deemed  void,  and 
that,  although  it  may  have  been  accepted  in  the  absence  of 
any  knowledge  of  the  insanity,  the  acceptance  can  be  recalled 
and  the  officer  be  restored  to  his  place  without  reappoint- 
ment, the  whole  (the  resignation  and  the  acceptance)  being 
treated  as  a  nullity.  The  cases  then  under  consideration 
arose  in  the  Navy,  but  the  same  doctrine  is  applicable  to 
similar  resignations  in  the  Army. 

I  concur  ftdly  in  those  views,  subject,  however,  to  this 
quaUfication,  that  the  Executive  Department,  after  having 
accepted  the  resignation,  has  done  no  act  which  prevents  the 
restoration  of  the  staiu  quo  without  impairing  or  prejudicing 
the  rights  of  other  officers  acquired  in  consequence  of  such 
act.  Thus  if,  after  the  acceptance  of  the  resignation  and 
before  that  Department  has  information  of  the  insanity  of  the 
officer  who  tendered  it,  the  place  of  the  latter  has  been  filled 
by  the  appointmeut  of  another  thereto^  the  resignation  must 
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I  think,  be  regarded  as  effective ;  since  in  this  case  the  former 
oondition  of  things  cannot  well  be  restored,  except  by  the 
displacement,  and  therefore  to  the  prejudice,  of  the  new 
appolDtee.  Upon  the  same  principle,  it  is  settled  that  where 
the  oontract  of  a  lunatic,  entered  into  with  a  person  whto 
acted  bona  Jide  and  without  knowledge  of  the  lunacy,  hag 
been  executed  or  performed,  it  cannot  afterwards  be  set  aside. 
The  confiisioa  which  the  doctrine  laid  down  by  the  authorities 
reterred  to^  if  undertaken  to  be  applied  without  the  qaalifl^ 
cation  mentioned,  would  be  likely  to  introduce  in  the  military 
service,  seems  to  me  to  require  that  limitation  upon  its  appli- 
cation. 

I  am  aocwdingly  of  the  opinion  that  your  first  question 
should  be  answered  in  the  affirmative,  (this,  of  course,  to  be 
understood  as  subject  to  the  qualification  above  stated,)  and 
that  your  second  question  should  be  answered  in  the  negative. 

If  the  ^^case''  mentioned  in  the  third  question  refers  to  that 

stated:  in  the  second,  an  answer  to  the  former  is  rendered 

unnecessary  Dy  the  response  already  given  to  the  latter.    In- 

the  case  of  a  resignation  tendered  and  accepted,  without 

anything  more,  and  in  which  a  question  of  insanity  alter 

wards  arises,  I  am  of  the  opinion  that  your  Department  may 

hear  and  consider  evidence  upon  the  question,  and  decide 

and  act  in  accordance  therewith.    (Compare  10  Opin.,  229.) 

I  am,  sir,  very  respectfully, 

CHAS.  DBVENS. 
Hon.  George  W.  McCbary, 

Secretary  of  War. 


BOND  OF  MAIL  BIDDER. 

A  bond  which  accompanies  a  proposal  for  carrying  the  mail,  though  actu- 
ally signed  by  the  parties  thereto  in  one  of  the  8tates,  is  to  be  regarded 
as  made  at  Washington,  the  intended  place  of  delivery. 

Hence,  where  a  married  woman  is  on  such  a  bond  as  a  surety  for  her  hus- 
band, her  capacity  to  enter  into  the  contract  for  suretyship  and  thereby 
to  subject  her  separate  property  to  liability,  must  be  determined  by  the 
laws  of  the  District  of  Columbia. 

Under  the  laws  of  the  District,  a  married  woman  cannot  thus  bind  her 
separate  property. 
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Depabtment  of  Justice, 

March  22,  1878. 

Sib  :  By  your  letter  of  the  7tli  instant,  inclosing  certain 
papers  relative  to  the  proposal  of  Mr.  J.  P.  Price  for  carrying 
the  mails  of  the  United  States,  yon  inquire  '^  whether  the 
bond  which  accompanies  the  said  proposal,  and  is  a  part 
thereof,  is  rendered  invalid  by  reason  ef  the  signature  of  Mrs. 
Pnce  as  one  of  the  bondsmen,  she  being  the  wife  of  the 
bidder.'' 

To  this  I  reply  that,  in  my  opinion,  the  bond  would  not  be 
rendered  invalid  by  reason  of  the  fact  that  she  was  the  wife 
of  the  bidder,  even  if  she  was  not  competent  to  contract.  It 
would  still  be  a  sufficient  contract  as  against  the  other  surety 
or  sureties  who  might  be  upon  it. 

As  I  presume,  however,  that  your  inquiry  is  rather  as  to 
the  validity  of  Mrs.  Price's  own  signature  than  with  reference 
to  the  validity  of  the  bond  itself,  I  proceed  to  answer  that. 

The  first  matter  to  be  determined  is  whether  or  not  this  is 
to  be  considered  as  a  contract  made  in  Missouri,  or  as  a  con- 
tract made  in  Washington,  as  the  laws  of  Missouri  and  of  the 
District  of  Columbia  may  be  different  in  regard  to  the  capac- 
ity of  married  women  to  make  contracts.  Upon  this  point  I 
am  of  opinion  that  the  place  of  the  contract  must  be  consid- 
ered as  Washington.  Although  the  bond  was  actually  signed 
in  Missouri,  it  was  there  executed  imperfectly,  and  only  with 
the  intention  that  it  should  be  delivered  in  Washington  and 
there  acquire  its  validity.  This  view  of  contracts  made  else- 
where and  yet  intended  to  have  force  and  effect  at  Washing- 
ton is  maintained  in  the  cases  of  Cox  vs.  Tfie  United  States  (6 
Pet,,  172)  and  Dxincan  vs.  The  United  States  (7  Pet.,  435). 

We  must  therefore  inquire  whether  Mrs.  Price  was  compe- 
tent to  make  a  contract  in  Washington  of  suretyship  upon 
the  bond  of  her  husband;  because,  even  if  we  assume  that  by 
the  law  of  Missouri  she  might  properly  do  so,  the  validity  of 
the  contract  is  to  be  decided  by  the  law  prevailing  in  the  Dis- 
trict of  Columbia. 

On  examining  the  laws  of  the  District,  it  will  be  found  that 
the  capacity  of  a  married  woman  to  contract  is  much  more 
limited  than  it  is  in  some  of  the  States,  and  probablj'  more  so 
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than  in  the  State  of  Missouri,  where,  it  would  seem  from  an 
examination  of  the  decision  referred  to  by  the  counsel  for 
Mr.  Price,  she  might  properly  make  such  a  contract.  By  the 
Eevised  Statutes,  section  729,  "  any  married  woman  may  con- 
tract, sue,  and  be  sued,  in  her.  own  name  in  all  matters  hav- 
ing relation  to  her  sole  and  separate  property  in  the  same 
manner  as  if  she  were  unmarried."  The  contracts  which  she 
may  make  under  this  statute,  therefore,  as  if  she  were  an 
unmarried  woman,  are  those  which  relate  to  her  sole  and  sep- 
arate property.  She  is  not  invested  with  a  general  capacity 
to  contract  by  virtue  of  which  she  may  subject  her  separate 
property  to  liability,  but  with  the  limited  power  of  contract- 
ing only  in  relation  to  that  feH>le  and  separate  property.  In 
my  opinion,  therefore,  she  is  not  authorized  to  make  a  contract 
of  suretyship  for  her  husband,  and,  if  she  enters  upon  such  a 
contract,  she  will  not  thereby  bind  her  sole  and  separate  prop* 
erty,  because  it  is  not  a  contract  having  relation  thereto. 

Much  variety  of  decision  may  be  found  in  regard  to  the 
right  of  married  women  to  contract  under  the  laws  which 
have  lately  been  passed  in  nearly  all  of  the  States  of  the 
Union.  The  conflict  among  these  decisions  may  in  many 
instances  be  reconciled  by  examining  the  statutes  prevailing 
in  the  State  where  the  decision  is  made,  and  I  think  it  will  be 
found  that  in  those  States  where  only  the  limited  power  is 
given  with  which  she  is  invested  by  the  laws  of  the  District 
of  Columbia,  namely,  that  of  contracting  in  matters  having 
relation  to  her  sole  and  separate  property,  it  has  always  been 
held  that  she  was  not  invested  with  a  general  capacity  to  con- 
tract and  thereby  to  charge  her  separate  property.  (See 
Atkol  Machine  Co,  vs.  FuUer^  107  Mass.,  437;  Frecking  vs. 
RoUand^  03  N.  Y.,  422 ;  T)e  Vries  vs.  OanJelinj  22  Mich.,  255 ; 
Caf^ay  vs.  Smithy  13  Wis.,  125;  and  Brookings  vs.  Whitej  49 
Me.,  479.) 

I  have  examined  the  marriage  settlement  of  Mrs.  Price,  but 

it  can  hardly  be  contended  that  that  would  invest  her  with  a 

greater  capacity  to  contract  than  that  which  is  given  by  the 

statute. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVBNS. 
Hon.  Daved  M.  Key, 

Fostmaster-  General, 
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BOUNTY  TO  COLORED  SOLDIERS. 

The  heirs  or  legal  representatives  of  deceased  colored  soldiers  enlisted 
during  the  rebellion,  and  borne  on  the  rolls  as  slaves,  are,  by  virtue  of 

'  the  act  of  Mah;h  3,  1873,  chap.  262,  (section  4723  Rer.  Stat.,)  entitled 
to  boonty ;  the  eSfyct  oi  that  statute  being  to  extend  the  pxovisions  of 
the  bounty  acts  alikd  to  all  colored  soldiess,  whatever  their  former 
8tatu8  might  have  been. 

DBPABTMBNT  OF  JUfiTICB^ 

March  M,  1S7S. 

Sir  :  In  compliance  with  your  request,  which  accompanied 
the  two  letters  from  F.  W.  GoUadagr,  esq^  sent  to  me  by  your 
direction  in  October  last,  I  have  now  the  honor  to  state  my 
views  upon  the  question  «iggested  in  thoee  letters,  viz: 
Whether  the  heirs  or  legal  representatives  of  deceased  cok»^ 
soldiers  enlisted  durmg  the  rebellion,  aad  borne  on  the  rolls 
as  ^'  slaves,"  are,  by  virtue  o£  the  act  of  March  3, 187d,  chajK 
262,  (section  4723  Revised  Statutes,)  entitled  to  bounty. 

The  language  of  that  statute  (as  contained  in  section  4723 
Eev.  Stat)  is:  '^AU  colored  persons  who  eaUsted  in  the 
Army  during  the  war  of  the  rebellion,  and  who  are  now  pro* 
hibited  from  receiving  bounty  and  pension  on  aoeount  of 
being  borne  on  the  rolls  of  their  regiments  as  '  slaves,'  shall 
be  placed  on  the  same  footing  as  to  bounty  and  pension  aa 
though  l^y  had  not  been  slaves  at  the  date  of  their  ^iliat* 
ment." 

The  purpose  of  this  enactment,  it  seems  to  me,  is  to  do  away 
with  the  discrimination  previously  made  between  colored  sol* 
di^rs  who  had  been  in  slavery,  and  were  borne  on  the  rolls  as 
slaves,  ami  other  colored  soldiers.  Tiius  while  bounty  was  al- 
lowed to  the  latter,  and,  in  case  of  death  before  payment,  to 
tiieir  heirs  or  legal  representatives,,  in  the  order  prescribed  by 
the  bounty  laws,  it  was  wholly  denied  to  the  former.  Boli 
descriptions  of  colored  soldiers  appear  to  be  placed  by  the 
statute  upon  an  equality  with  respect  to  this  liberality  of  the 
goremment*  Those  who  were  excluded  from  the  benefits  of 
the  bounty  laws  for  the  reason  that  they  appear  on  the  rolls 
as  slaves  are  thenceforth  to  be  viewed  as  if  that  ground  of 
exclusion  never  existed.  This  removal  of  the  foundation  for 
the  above-mentioned  discrimination  leaves  the  provisions  of 
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the  bouBty  acts  to  extend  and  apply  alike  to  all  colored  sol- 
dierS;  whatever  their  former  status  might  have  been.  It  fol- 
lows that  in  cases  where,  under  the  bounty  laws,  the  heirs  of 
deceased  colored  soldiers  not  appearing  on  the  roUs  as  slaves 
would  be  entitled  to  bounty,  in  such  cases  the  hdrs  of  de- 
ceased colored  soldiers  borne  on  the  rolls  as  slaves  must  also 
be  deemed  to  be  entitled  to  bounty ;  otherwise,  it  is  sub^ 
mitted,  the  latter  description  of  colored  soldiers  would  not 
stand  on  the  ^^  same  footing  "  as  to  bounty  with  those  of  the 
fonoer  description,  and  the  object  contemplated  by  the  law 
not  be  fuUy  carried  out. 

I  am  therefore  of  the  opinion  that  the  question  suggested 
in  the  letters  to  which  you  were  pleased  to  refer  to  me  should 
be  answered  in  the  af&rmative. 

1  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 

The  PSESIDSNT. 


DUTY  OP  ATTORNET-OENERAL. 

The  Attorney-General  is  not  anthorized,  by  the  law  creating  and  defin- 
ing his  office,  to  give  legal  opinions  at  the  call  of  either  House  of  Con^ 
gress  or  of  Congress  itself.  His  dnty  to  render  stfch  opinions  is  limited 
to  callB  f!rom  the  Ptesident  and  heads  of  Bepftrtments. 

Department  of  Justice, 

March  27,  1878. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
following  resolation,  dated  March  16, 1878 : 

^^  Resolvedj  That  tiie  Attorney-General  of  the  United  States 
be  requested  to  inform  the  House  of  liepresentatives  whether 
in  his  opinion  the  annaal  appointments  of  ten  cadets  at  large 
made  by  the  President  of  the  United  States  respectively  to 
the  Military  Academy  and  Kaval  Academy  have  been  made 
in  pursuance  of  law  or  by  custom,  and,  if  by  custom,  how 
long  it  has  been  construed  as  establishing  such  power  of 
appointment." 

I  understand  that  the  object  of  this  resolution  is  not  to 
elicit  the  facts  connected  with  the  appointments  referred  to 
in  it;  as,  if  so,  it  would  no  doubt  have  been  addressed  to  the 
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War  Department,  the  means  of  obtaining  such  facts  being 
there  and  not  in  this  Department. 

It  is  therefore  desired,  as  I  understand,  that  I  should  render 
a  legal  opinion  upon  the  subject  to  which  the  resolution  refers. 

In  that  view,  I  must  reply  that  I  am  not  at  liberty  to  fur- 
nish the  legal  opinion  contemplated.  The  authority  of  the 
Attorney-General  to  render  his  official  opinion  is  limited  by 
the  laws  which  create  and  define  his  office,  and  does  not  per- 
mit him  to  give  advice  at  the  call  of  either  House  of  Oongress 
or  of  Oongress  itself,  but  only  to  the  President  or  the  head 
of  an  Executive  Department  of  the  Government.  The  absence 
of  authority  to  respond  to  calls  for  legal  opinions  coming  from 
sources  other  than  those  prescribed  by  law  was  early  in  the 
history  of  the  Government  suggested  to  the  House  of  Eepre- 
sentatives  by  the  then  Attorney-General,  Mr.  Wirt,  (1  Opin., 
335,)  and  no  change  in  this  respect  has  been  made  by  the  law 
creating  the  Department  of  Justice.  The  view  thus  taken 
has  been  invariably  observed  by  my  predecessors,  including 
Attorneys-General  Tan^y,  Crittenden,  Bates,  Evarts,  and 
WiUiams.  (2  Opin.,  499;  5  Opin.,  561;  10  Opin.,  164;  12 
Opin.,  544 ;  14  Opin.,  17 ;  14  Opin.,  177.) 

I  therefore  feel  that  neither  my  high  respect  for  the  ex- 
press wish  of  your  honorable  body  nor  my  earnest  desire  to 
comply  with  any  request  that  it  might  make  would  warrant 
a  departure  in  the  present  instance  &om  the  law  and  prece- 
dents which  have  heretofore  been  established. 
Very  respectfully, 

CHAS.  DEVENS. 

The  Speaker 

Of  the  House  of  Representatives, 


NEW  POST-OFFICE  BUILDING  IN  NEW  YORK. 

The  oondition  in  the  deed  of  the  city  of  New  York,  conveying  to  the 
United  States  the  site  (viz,  the  lower  part  of  the  City  Hall  park)  of  the 
new  post^fflce  and  court-house  building,  by  which  the  title  is  sub- 

'  ject  to  forfeiture  in  case  the  ground  conveyed  ceases  to  be  used  for  the 
purposes  of  a  post-office  and  court-house  or  either,  or  in  case  it  is 
used  for  any  other  public  purpose,  is  not  violated  by  the  occupancy 
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and  use  of  some  of  the  rooms  in  the  new  building  by  certain  officers  of 
the  internal  revenne,  steamboat  -inspection,  and  other  service  nnder 
the  control  of  the  Treasury  Department. 

Department  of  Justice, 

March  30, 1878. 

Sir  :  Eeferrmg  to  the  inquiry  in  yonr  letter  of  the  2(Hb  in- 
stant, relative  to  the  condition  contained  in  the  deed  of  con- 
veyance from  the  city  of  New  York  covering  the  site  of  the 
new  post-office  and  conrt-house  bnilding  erected  there  by  the 
Government,  a  copy  of  «rhich  instrument  accompanied  that 
letter,  I  have  the  honor  to  reply : 

It  appears  in  the  recitals  of  the  deed  that  by  a  resolution 
of  the  mayor,  aldermen,  and  commonalty  of  the  city,  passed 
December  18, 1866,  the  premises  (the  lower  part  of  the  City 
Hall  park)  were  authorized  to  be  '^  sold  and  conveyed  to  the 
United  States  Oovemment  as  a  site  or  location  for  a  post- 
office  and  court-house,  and  to  be  used  by  the  said  United 
States  Government  for  said  purposes  exclusively,  for  the  sum 
of  five  hundred  thousand  dollars,  the  conveyance  to  contain 
a  provision  that  when  the  same  shall  cease  to  be  used  for  the 
purposes  specified,  or  for  some  one  of  them,  the  title  shall  re- 
vert to  and  be  reinvested  in  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York."  It  is  further  recited  that 
the  United  States  ^^  have  agreed  to  purchase  said  premises 
upon  the  terms  and  conditions  contained  in  said  resolution 
and  to  accept  a  conveyance  of  the  said  premises  upon  the 
said  terms  and  conditions." 

The  deed  then  conveys  the  premises  to  the  United  States 
upon  the  following  conditions,  viz :  <<  That  the  premises  above 
described,  and  every  part  and  parcel  thereof,  and  any  bnilding 
that  may  be  erected  thereon,  shall  at  all  times  hereafter  be 
used  and  occupied  exclusively  as  and  for  a  i)Ost-office  and  * 
court-house  for  the  United  States  of  America,  and  for  no  other 
purpose  whatever,  and  upon  the  further  condition  that  if  the 
said  premises  shall  at  any  time  or  times  cease  to  be  used  for 
the  purposes  above  limited  or  for  some  one  of  them,  or  if  the 
same  shall  be  used  for  any  other  purposes  than  those  above 
specified,  the  said  premises  hereby  conveyed,  and  all  right, 
title,  estate,  and  interest  therein  shall  revert  to  and  be  rein- 
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vested  in  the  said  parties  of  the  iirst  part,**  &c.    This  is  fol- 
lowed by  a  clause  for  re-entry. 

You  observe  that  since  the  erection  of  the  public  building 
upon  the  premises  rooms  therein  have  at  various  times  been 
assigned  by  your  Department  for  the  use  of  certain  officers 
connected  with  the  secret  service,  the  Bteamboat-inspection 
service,  the  internal  rev^tue,  &c.,  and  you  inquire  whether 
the  occupancy  of  these  rooms  by  such  officers  is  a  breach  of 
the  said  condition,  and  how  this  aft'eets  the  title  to  the  prop- 
erty. ^ 

It  will  be  seen  that  the  resolution  under  which  the  sale  and 
eonveyanee  were  made  reqiuied  such  sale  and  conveyance  to 
be  upon  condition  that  the  premises  should  be  used  by  the 
Oovemmeut  exclusively  for  the  purpose  of  erecting  a  post- 
office  and  court-house  thereon,  the  title  of  the  Government  to 
determine  in  the  event  of  the  premises  ceasing  to  be  used  for 
either  or  both  of  those  purposes.  The  condition  here  contem- 
plated is  a  condition  subsequent,  having  reference  to  the  use 
of  tilj«  ground  conveyed ;  and  conditions  of  this  sort,  when 
they  tend  to  defeat  estates,  are  construed  strictly.  The  ob- 
ject in  view  in  requiring  such  condition  would  seem  to  have 
been  to  secure  the  pei*manent  location  of  both  the  postroffice 
and  court*house  at  that  particular  point,  and  it  may  likewise 
have  been  to  prevent  the  premises  being  used  for  any  other 
public  purpose  than  that  of  a  site  for  the  post-office  and  court- 
house. Thus  the  grantor,  though  willing  to  part  with  the 
property  for  the  erection  of  a  post-office  and  court-house 
thereon,  may  not  have  been  willing  to  convey  if  the  same  was 
to  be  Uised  as  a  site  for  a  jail,  an  arsenal,  or  a  custom-house. 
It  does  not  appear  to  have  also  comprehended  the  regulation 
of  the  use  of  the  post-office  or  court-house  building  itself  fur- 
ther than  that  such  bmlding  should  be  used  as  a  post-office 
or  court-house.  Consequently,  so  long  as  the  building  is  &us 
uflod^  and  maintains  the  character  and  answers  the  descrip- 
tion ^f  a  post-office  and  court-house  building,  there  would,  I 
think,  be  no  breach  of  the  condition  contemplated  in  the  res- 
olution if  some  of  the  rooms  of  the  building,  not  needed  for 
the  p»3t-office  or  the  courts,  were  made  use  of  by  the  Govern- 
ment for  the  accommodation  of  other  branches  of  the  public 
service. 
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The  condition  inserted  in,  the  granting  part  of  the  deed  is 
■apparently  broader  than  that  required  by  the  resolution,  in 
>so  far  as  it  affects  the  buildiug  erected  on  the  premises;  but 
the  clause  of  defeasance  therein  is  not  more  comprehensive 
than  what  the'rescdation  calls  for.  By  this  clause  the  title  is 
subject  to  forfeiture  only  in  case  the  ground  conveyed  ceases 
to  be  used  for  the  purpose  of  a  post-office  and  court-house,  or 
either,  or  in  case  it  is  used  for  any  other  public  purpose,  as, 
for  example,  for  the  location  of  a  custom-house  or  barracks, 
&c.  The  defeasance  thus  limits  the  breaches  of  the  condition 
on  which  forfeiture  may  be  claimed  to  those  which  concern 
the  use  of  the  graundi  It  mat:^  of  &at  condition  substaa- 
tiaUy  such  a  one  as  is  contemplated  by  the  resolution ;  and 
what  I  have  said  re0i>ectLng  the  latter  is  equally  applicable 
to  the  former.  The  premises  do  not,  within  the  intent  and 
meaning  of  that  condition,  cease  to  be  used  for  the  exclusive 
purposes  of  a  site  for  a  post-office  and  court-house  building, 
where  such  a  building  and  no  other  has  been  erected  thereon 
and  is  occupied  by  the  post-office  and  the  courts,  though  some 
portion  of  the  building  itself  is  in  the  occupancy  of  Govern- 
ment officers  not  connected  with  the  post-office  or  the  courts. 

I  am  accordingly  of  the  opinion  that  the  use  of  some  of  the 
rooms  in  the  post-office  and  court-house  building  in  New  York 
by  the  officers  mentioned  in  your  letter  does  not  amount  to  a 
breach  of  the  condition  contained  in  the  deed  of  conveyance 
referred  to. 

But  in  case  of  a  breach  the  title  would  not  thereby  become 
divested.  It  would  require,  in  addition,  an  entry  on  the  part 
of  the  city,  or  some  act  equivalent  to  an  entry,  made  with  a 
view  to  take  advantage  of  the  breach,  in  order  to  produce 
that  result  f  and  in  the  meantime  the  title  would  remain  pre- 
cisely as  it  was  before  the  breach. 
I  am,  sir,  very  respectfully, 


Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


CHAS.  DEVENS. 
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TRANSFER  OF  JURISDICTION. 

Consent  of  the  legislature  of  Texas  to  the  purchase  by  the  United  States 
of  the  building  site  recently  ac<iuired  in  the  city  of  Austin  was  given 
by  operation  of  a  law  of  that  State  passed  April  4, 1871.  ffeld  that  such 
consent  worked  a  transfer  of  Jurisdiction  over  the  site  from  the  State  to 
the  United  States  when  the  title  to  the  site  became  Tested  in  the  latter. 

Department  of  Jxjstioe, 

AprU  10, 1878. 

Sir  :  To  your  inquiry  of  the  14th  ultimo,  as  to  whether  juris- 
diction over  the  site  for  a  public  building  recently  acquired 
by  the  Government  in  the  city  of  Austin,  Tex.,  is  now  in  the 
United  States,  I  have  the  honor  to  reply : 

By  a  law  of  Teicas,  passed  April  4, 1871,  the  consent  of  the 
legislature  of  that  State  is  ^^  given  t6  the  purchase  by  the  Gov- 
ernment of  the  United  States,  or  under  the  authority  of  the 
same,  of  any  tract,  piece,  or  parcel  of  land  from  any  individ- 
uals, bodies  politic  or  corporate,  within  the  boundaries  or 
limits  of  the  State,  for  the  purpose  of  erecting  thereon  light- 
houses and  other  needful  public  buildings  whatever,"  &c. ; 
such  consent  ^^  being  in  accordance  with  the  seventeenth 
clause  of  the  eighth  section  of  the  first  article  of  the  Consti- 
tution of  the  United  States,  and  with  the  acts  of  Congress  in 
such  cases  made  and  provided." 

Under  this  law,  which  operates  prospectively,  and  applies 
to  any  and  all  purchases  for  the  purposes  specified  therein, 
as  the  same  may  from  time  to  time  be  made,  the  consent  of 
the  legislature  of  the  State  of  Texas  to  the  acquisition  of  the 
site  in  question  by  the  United  States  must  be  considered  as 
having  been  given  when  the  transfer  of  the  title  to  the  site 
became  complete.  Upon  such  consent  the  jurisdiction  of  the 
State  ceased,  and  that  of  Congress  attached  by  virtue  of  the 
Constitution;  it  being  settied  that  all  such  jurisdiction  as 
the  Constitution  contemplates  may  be  gained  by  the  United 
States  in  the  mere  consent  of  the  State  to  the  purchase.  (See 
7  Opin.,  629.) 

I  am  accordingly  of  the  opinion  that  jurisdiction  over  the. 
lite  is  now  in  the  United  States. 

Very  respectftilly,  your  obedient  servant, 

CHAS.  DE\TSNS. 

Hon.  John  Shebman, 

Secretary  of  the  Treasury. 
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CONTRACT. 

The  Secretary  of  the  Navy  has  uot  power,  under  the  circiuuatazices  stated^ 
to  release  a  contractor  from  his  undertaking  to  famish  (among  other 
enumerated  articles)  ''a  saw,  fnttock,  for  boat-builders'  use,  Knowlton's 
patent,"  to  the  several  navy-yards. 

Department  of  Justice, 

April  12, 1878. 

Sir:  Yours  of  the  5th  instant  asks  if  you  have  authority 
to  release  Mr.  H,  Lissberger  from  his  contract  to  deliver — 
among  other  things  enumerated  in  <<  Class  I^o.  53,"  to  be  sup- 
plied to  the  ^Norfolk  navy-yard — '^a  saw,  futtock,  for  boat- 
builders'  use,  Knowlton's  patent,  complete  in  all  respects." 
The  engagement  extended  to  the  other  navy-yards  also. 

Mr.  Lissberger  says  his  bid  was  based  upon  the  idea  that 
only  a  common  saw-blade,  costing  $2.75,  was  to  be  furnished 
under  the  foregoing  language.  The  patentee  asks  $2,150  for 
a  "  Knowlton's  bevel  scroll-saw,"  &c.,  the  articles  required  at 
the  navy -yards.  If  Mr.  Lissberger  is  right  in  asserting  that 
this  patented  saw  was  not  designated  by  the  phraseology 
employed,  he  needs  no  release  from  an  obligation  into  which 
he  has  not  entered.  This  opinion  proceeds,  therefore,  upon 
the  assumption  that  Mr.  Lissberger  is  bound  to  furnish  the 
Knowlton  saw  as  being  an  article  accurately  described  to  bid- 
ders, and  discusses  only  the  precise  question  asked,  whether 
you  have  legal  authority  to  release  him  from  this  obligation. 

There  were  three  other  proposals  for  filling  "Class  No.  53" 
for  these  sums,  viz:  $2,325.55,  $2,722.30,  and  $2,818.70.  The 
disparity  between  these  amount^s  and  that  named  by  Mr.  Liss- 
berger ($1,032.15)  sufficiently  indicates  that  the  other  bidders 
did  expect  to  furnish  the  required  futtock-saw.  Though  its 
retail  price  is  stated  at  $2,150,  we  may  safely  assume,  for  the 
purposes  of  this  discussion,  that  it  would  be  supplied  for  all 
the  navy -yards  at  $2,000;  but,  if  not,  taking  the  full  price 
($2,150)  does  not  affect  the  argument.  Deduct  $2,000  from 
the  other  bids  made,  and  we  have  $325.55,  $722.30,  and  $818.70 
as  the  sums  for  which  the  competing  bidders  projwsed  to  sup- 
ply the  articles  included  in  Class  Xo.  53,  exclusive  of  the  saw. 
Subtract  from  Mr.  Lissberger's  bid  the  $2.75  which  he  ex- 
pected to  pay  for  a  saw-blade,  and  you  have  $1,029.40  as  the 
31  p 
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price  placed  by  him  upon  the  other  articles  in  that  class.  If^ 
therefore,  he  is  now  released  as  to  this  item,  the  award  will,, 
in  effect,  have  been  made  to  the  highest  instead  of  to  the  lowest 
bidder.  Such  a  result  is  so  adverse  to  the  evident  legislative 
intent,  that  it  is  not  considered  that  the  power  to  accomplish 
it  lawfully  exists.  It  is  not  the  compromise  of  a  doubtful 
claim,  nor  the  settlement  of  a  contract  departed  from  by 
mutual  consent  for  the  benefit  of  the  Government.  Power 
to  do  these  things  must  be  conceded  to  the  Secretary  of  the 
Navy.  {United  States  vs.  Corliss  Steam-Engine  Company ^ 
91  XT.  S.,  321.)  But  it  is  asked  that  the  contractor  shall, 
without  any  consideration  therefor,  be  released  from  the  full 
I>erformance  of  his  contract,  and  from  the  delivery  of  an  arti- 
cle still  required  by  the  necessities  of  the  Government,  when 
(as  before  observed)  the  effect  of  such  a  course  will  be  to  give 
the  contract  to  the  highest  bidder  as  to  all  supplies  furnished 
und^r  it.  This  would  be  \'irtually  to  give  away  the  public 
property  and  frmds,  and  to  disregard  the  law  relating  to  the 
award  of  contracts.  My  opinion  is  that  you  have  not  the 
lawful  power  to  grant  the  relief  desired. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  E.  W.  Thompson, 

Secretary  of  the  Kavy, 


CHICAGO,  BURLINGTON   AND    QUINCY    RAILROAD   COMPANY. 

Upon  the  facts  stated,  the  mail  transportation  performed  by  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  subsequently  to  July  1, 
1875,  was  (not  service  under  a  contract,  but)  '' recognized  service'';  and 
the  action  of  the  Postmaster-General,  on  the  16th  of  October,  1876,  abat- 
ing the  rate  payable  to  the  company  10  per  centum,  in  accordance  with 
the  provisions  of  section  1  of  the  act  of  July  12,  1876,  chap.  179,  was 
proper. 

Department  op  Justice, 

April  13, 1878. 
Sir  :  Yours  of  the  25th  ultimo,  addressed  to  the  Attorney- 
General,  referring  to  a  claim  by  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  has  been  duly  considered  by  me^ 
and  herewith  I  submit  a  reply : 
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The  facts  upon  which  the  question  is  based  are  presented 
in  a  letter  of  the  Second  Assistant  Postmaster-General,  ad- 
dressed, on  the  Tth  of  July  last,  to  the  Assistant  Attorney- 
General  of  the  Post-Office  Department,  inclosed  in  your 
communication.    They  are,  in  brief,  as  follows : 

The  company  above  mentioned  proposing  to  carry  the  mails 
over  certain  specified  routes,  from  July  1, 1876,  to  June  30,. 
1879,  compensation  for  such  service  was  fixed,  in  accordance 
with  the  provisions  of  the  act  of  March  3, 1873,  at  $72,215 
per  annum,  and  accordingly  contracts  were  sent  out  (October 
14, 1875)  to  be  executed  by  the  company.  On  the  11th  of 
January,  1876,  the  president  of  the  company  asked  that  serv- 
ice might  be  recognized  without  execution  of  contract,  and 
on  the  next  day  an  order  was  issued  by  the  Postmaster- 
General  to  the  Second  Assistant  substantially  as  follows: 
"Waive  execution  of  contra<its,  and  authorize  Auditor  of  the 
Treasury  for  the  Post-Office  Department  to  pay  the  Ohicago^ 
Burlington  and  Quincy  Eailroad  Company  quarterly  for  car- 
pyiug  the  mail,  &c.,  at  the  rate  of  $72,215  per  annum,  &c., 
until  otherwise  ordered,  subject  to  fines  and  deductions."  The 
Auditor  thereafter  made  payments  for  the  service  performed 
by  the  company  accordingly  until  an  order  was  issued  (Octo- 
ber 16, 1876)  to  abate  the  rate  above  specified  10  per  centum,  in 
accordance  with  the  provisions  of  the  first  section  of  the  act  of 
February  12, 1876.  On  the  6th  of  February,  1877,  the  blank 
contract  which  had  been  sent  out  for  execution  by  the  com- 
pany, and  whose  execution  had  subsequently  been  waived^ 
was  returned  signed  by  its  then  pi'esident,  &c.,  and  also  cer- 
tified upon  the  3d  of  February,  1877.  The  Post-Office  Depart- 
ment, however,  refused  to  execute  the  paper,  on  the  ground 
that  the  contract  had  by  mutual  consent  been  set  aside. 

The  question  made  upon  the  above  statement  is,  whether 
the  company  is  to  be  considered  as  performing  the  service 
under  contract,  or  merely  by  recognition — a  determination  of 
the  point  being  important  in  view  of  the  course  in  the  Post- 
Office  Department  by  which  the  provisions  for  deduction  in 
the  act  of  July  12, 1876,  are  considered  not  applicable  to  rail- 
roads performing  service  under  a  contract  existing  at  the  time 
of  the  passage  of  such  act. 

The  phrase  recognized  service  applies  to  cases  in  which  the 
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Postmaster-General,  instead  of  entering  into  executory  con- 
tracts with  mail  carriers,  delivers  the  mail  to  them,  and  set- 
tles the  compensation  for  the  service  at  the  end  of  the.  quar- 
ter by  recognizing  it  as  done  on  behalf  of  the  government 

I  have  considered  the  various  provisions  upon  contracts 
for  carrying  the  mail  in  sections  403,  404,  3941,  et  seq.^  of  the 
Bevised  Statutes,  and  am  of  opinion  that  they  require  execu- 
tory contracts  for  that  purpose  to  be  made  in  tenting^  signed 
by  the  contractor.  In  general,  contracts  for  that  purpose 
(«ee  also  the  universal  policy  upon  public  contracts  in  sec- 
tion 3709)  must  be  made  after  due  advei'tisement,  and  the 
requirements  (express  or  implied)  that  contracts  so  made 
shall  be  in  writing  are  frequent.  The  provision  in  section 
3942  that  contracts  with  railway,  companies  may  be  made 
^^  without  advertising  for  bids "  is  exceptional  only  to  that 
extent.  The  policy  of  recognizing  mail  contracts  to  be  in 
writing,  and  signed,  does  not  turn  upon  the  circumstance 
that  they  are  based  upon  bids.  It  is  evidently  a  general 
policy,  that  for  reasons  of  administration  operates  upon  most 
contracts  made  with  the  United  States,  and  that,  moreover, 
in  instances  like  the  present,  accords  with  a  similar  rule  as 
regards  contracts  not  to  he  executed  until  after  a  year  or  more 
which  prevails  generally  in  commercial  States. 

This,  of  course,  does  not  prevent  the  United  States  from 
being  under  obligation,  ex  ceqiio  et  bo7U>y  to  pay  for  benefits 
already  appropriated  by  them  in  the  absence  of  previous  express 
contract.  That  obligation  is  admitted  here,  and  indeed  is  no 
more  than  a  general  expression  for  what  in  the  present  case 
is  called  recognized  service.  In  such  cases  the  parties  trans- 
act business  in  confidence  that  when  the  labor  has  been  done 
the  United  States  will  maikejust  compensation.  Just  compen- 
sation is  the  measure  of  damages  in  all  cases  where  no  execu- 
tory contract,  or,  what  is  the  same  thing,  no  valid  executory 
contract  has  been  made  for  the  rate  of  compensation ;  and 
parties  who  have  to  adjust  Buch  compensation  must,  among 
other  circumstances,  consider  any  statute  in  regulation  thereof 
in  force  during  the  time  that  the  labor  was  being  performed. 
In  the  absence  of  a  contract  fixing  compensation,  statutory 
definition  of  what  is  just  must  be  applied  whenever  com- 
petent. 
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Chicago,  Burlington  nnd  Qnlncy  Rnllrond  Company. 

In  my  opiDion  the  papers  show  that  the  parties  did  not 
intend  to  bind  themselves  by  a  contract  (as  distinguished 
from  recognized  service).  Recognized  service  was  the  footing 
upon  which  they  had  been  connected  previously  to  July  1, 
1875,  At  that  date  commenced  the  regular  term  for  four- 
years'  mail  contracts  in  Illinois.  Accordingly  the  Postmaster- 
General  proposed  to  make  a  contract  at  a  compensation  deter- 
mined by  a  recent  reweighing  of  the  mails  carried  by  the 
company ;  and  the  usual  contract  in  printed  form  was  ten- 
dered to  it.  A  short  while  afterwards  its  president  applied  to 
be  allowed  to  go  on  under  recognized  service.  Immediately 
thereupon  an  order,  the  substance  of  which  is  given  above, 
was  issued.  Whatever  is  doubtful  in  the  language  of  that 
order  is  to  be  explained  by  the  context,  i,  c,  amongst  other 
things,  by  the  application  to  which  it  was  in  reply.  'This 
application  was  for  recognized  service.  The  order,  taken  alone, 
may  at  all  events  very  well  refer  to  such  service ;  and  there- 
fore, read  as  a  reply^  does  refer  to  it.  For  interpreting  it  we 
must  bear  in  mind  that  it  is  language  addressed  in  due  order 
by  one  official  of  the  United  States  to  another  for  the  pur- 
pose of  regulating  official  conduct,  and  therefore  is  subject 
to  all  the  contingencies  which  usually  attend  such  communi- 
cations, amongst  others,  that  of  being  changed  upon  due  con- 
sideration. It  is  not  language  of  contract,  or  calculated  ta 
give  rise  to  an  estoppel  in  pais. 

The  following  observations  upon  its  language  seem  to  be 
proper  and  pertinent : 

As  the  execution  was  in  law  t/»e  making  of  this  contract, 
nothing  material  can  be  argued  from  that  form  of  expression. 
The  phrase  "unless  otherwise  ordered''  refers  to  some 
future  communication  to  either  the  Auditor  or  the  Second 
Assistatit,  The  word  (ordered)  suggests  that  such  communi- 
cation was  to  be  to  the  former  officer  rather  than  to  the  latter, 
whilst  other  circumstances  indicate  that  it  was  to  be  to  the 
latter.  But  it  is  not  important  here  to  decide  this  matter. 
In  the  former  case  the  order  issued  to  the  Second  Assistant 
meant  that  he  should  then  (it  being  just  after  the  close  of  a 
quarter)  and  thereafter^  at  the  close  of  other  quarters,  "  unless 
otherwise  ordered,"  authorize  (see  Revised  Statutes,  section 
406  for  the  importance  of  this)  the  Auditor  to  pay  the  com- 
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pany  at  a  specified  rate,  &c.;  in  the  latter  it  meaut  that  the 
Auditor  should  receive  the  order  as  continuing  for  other  quar- 
ters besides  the  one  just  closed,  ^'  unless  otherwise  ordered." 
Whether  the  "waiver"  mentioned  in  the  order  was  also  to 
be  continued  subject  to  a  future  order  is  immaterial,  as  at  all 
events  that  state  of  things  could  not  be  ended,  and  by  the 
order  was  not  intended  to  be,  except  at  the  will  of  the  party 
who  allowed  it,  i.  6.,  the  Postmaster-General. 

As  regards  the  rate  of  pay  specified  in  the  order,  it  is  plain 
that  the  Postmaster-General  assumed  the  power  to  give 
future  instructions  as  to  that^  and  as  no  previous  contract 
prevented,  such  assumption  was  competent,  not  only  as  re- 
gards his  official  subordinates,  but  as  to  the  carrier. 

Upon  the  whole,  I  am  therefore  of  opinion  that  the  action 
of  the  Postmaster-General  on  the  16th  of  October,  1876,  re- 
ducing the  rates  payable  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  for  mail  service  was  correct. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney-General, 

The  Postmasteb-Genebal. 


EXPENSES  OF  WITNESS. 

Expenses  necessarily  incurred  by  an  officer  of  the  Army  as  a  witness  for 
the  Government  in  Judicial  proceedings  before  the  civil  authorities 
are  allowable  under  section  850  Bev.  Stat.,  and  payable  from  the  judi- 
ciary fund. 

The  prohibition  in  that  section  against  the  allowance  of  mileage  applies 
as  well  to  military  as  to  civil  officei-s  who  may  be  sent  away  on  such 
service. 

Depabtmbnt  of  Justice, 

ApHl  15, 1878. 

SiB:  I  have  considered  the  application  of  Second  Lieut. 
T.  A.  Touey,  Sixth  Cavalry,  to  be  reimbursed  expenses  in- 
curred by  him  as  a  witness  for  the  Government  before  the 
United  States  commissioner  and  the  grand  jury  at  Tucson, 
Ariz.,  which,  with  other  papers  relating  thereto,  wa«  received 
under  cover  of  your  letter  of  the  12th  ultimo. 

The  necessary  expenses  thus  incurred  may,  in  my  opinion, 
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be  allowed  him  under  section  850  of  the  Revised  Statutes, 
and  paid  out  of  the  judiciary  fund ;  but  in  order  to  do  this 
they  must  be  '^stated  in  items  and  sworn  to,  in  goings  return- 
ing, and  attendance  on  the  court."  I  think,  however,  that 
the  prohibition  in  that  section  against  the  allowance  of  mile- 
age applies  as  well  to  military  as  to  civil  officers  who  may  be 
sent  away  on  such  service. 
The  papers  mentioned  are  herewith  returned. 
I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

Secretary  of  War. 


CLAIM  OF  CHARLES  M.  FAIRMAN. 

C  and  F.  borrowed  from  W.  a  flat-boat,  to  use  in  repairing  a  dredge-boat 
belonging  to  the  United  States,  employed  in  improving  the  Ohio  River. 
By  direction  of  a  subordinate  officer  of  engineers  the  flat-boat  was 
used  in  removing  a  wreck,  the  removal  of  which  had  been  ordered  by 
the  engineer  officer  in  charge  of  the  Ohio  River  improvement,  who,  how- 
ever, did  not  direct  the  flat-boat  to  l>e  so  used.  \V.  subsequently  brought 
sait  against  C.  aud  F.  for  this  unauthorized  use  of  his  property,  and 
recovered  Judgment  against  C,  the  amount  of  which  F.  (being  on  the 
bail-bond  of  C. )  was  ultimately  compelled  to  pay.  F.  claims  reimburse- 
ment of  the  amount  from  the  Government :  Held  that  the  payment  by 
F.  was  in  satisfaction  of  damages  recovered  for  a  private  boat,  in  re- 
spect to  which  the  United  States  was  under  no  liability  whatever ;  and 
that,  even  if  it  were  a  valid  claim,  it  is  not  within  the  scope  of  the 
appropriation  for  the  Ohio  River  improvement. 

Department  of  Justice, 

ApHl  15, 1878. 

Sir  :  I  have  examined  the  papers  transmitted  to  me  with 
your  letter  of  April  6,  requesting  my  opinion  whether  the 
elaim  of  Charles  M.  Fairman  can  be  audited  and  decided  upon 
by  the  accounting  officers  of  the  Treasury,  and  whether  any 
balance  that  may  be  found  due  him  can  be  paid  out  of  the 
appropriation  for  the  improvement  of  the  Ohio  Eiver. 

The  facts  appear  to  be  briefly  these :  E.  J.  Carpenter  bor- 
rowed of  one  Wolf,  of  Pittsburgh,  a  flat-boat,  to  be  used  in 
connection  with  the  repair  of  the  United  States  dredge-boat 
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Ohio,  of  which  Carpenter  was  assistant  engineer.  While  thus 
in  possession  of  the  flat-boat,  by  direction  of  Lieutenant  Ma- 
han,  United  States  engineer,  employed  on  the  Ohio  Biver 
improvement,  Carpenter  used  her  to  assist  in  the  removal 
of  a  wreck  from  the  river  and  in  transporting  to  Pittsburgh 
the  machinery  and  cargo  taken  from  the  wreck.  The  removal 
of  the  wreck  had  been  ordered  by  Colonel  Merrill,  the  United 
States  engineer  officer  in  charge  of  the  Ohio  Biver  improve- 
ment; but  the  direction  to  use  the  flat-boat  emanated  from 
Lieutenant  Mahan. 

Afterwards  Wolf,  the  owner  of  the  flat-boat,  brought  suit 
against  Carpenter  and  Fairman  for  trover  and  conversion  of 
the  boat  by  this  unauthorized  use  of  her,  in  which  suit  they 
were  both  arrested  and  gave  bail,  Cari)enterand  Fairman  ex- 
ecuting the  bail-bond  as  principals.  Fairman  had  no  connec- 
tion with  the  matter,  and  when  he  executed  the  bond  did  so 
upon  the  statement  of  the  then  United  States  attorney  for 
the  district,  who  assured  him  that  the  Government  would  pro- 
tect him  against  loss.  At  the  trial,  Fairman  obtained  a  ver- 
dict in  his  favor,  but  judgment  was  rendered  against  Carpen- 
ter for  $874.78,  from  which  an  appeal  was  taken  to  the  State 
supreme  court,  where  the  judgment  was  affirmed  with  costs^ 
amounting  in  all  to  $1,116.31,  which  Fairman,  through  his  lia- 
bility on  the  bail-bond,  was  compelled  to  pay.  It  is  for  this 
sum  that  he  seeks  reimbursement  from  the  Government. 

The  payment  made  by  Fairman  was  insatis&ction  of  dam- 
ages recovered  for  a  private  boat,  in  respect  to  which  the 
United  States  was  under  no  liability  whatever.  As  to  the 
assurance  of  the  United  States  attorney  to  Fairman  that  the 
Government  would  indemnify  him  against  loss,  it  was  made 
without  any  authority,  as  Fairman  must  have  known,  or  must 
be  assumed  to  have  known.  Fairman's  payment  of  the  judg- 
ment, therefore,  did  not  make  him  in  any  sense  a  creditor  of 
the  United  States;  and  consequently  the  auditing  and  allow- 
ance of  this  claim  is,  I  think,  clearly  beyond  the  scope  of  the 
powers  of  the  accounting  officers  of  the  Treasury,  which  are 
limited  to  the  settlement  of  accounts  between  the  Govern- 
ment and  its  creditors  or  debtors. 

Even  assuming  Fairman  to  have  a  valid  claim  against  the 
Government  for  reimbursement,  I  should  consider  the  subject- 
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matter  of  it  as  entirely  beyond  the  scope  of  the  appropria- 
tion for  the  improvement  of  the  Ohio  Biver. 

The  case  is  one  of  those  in  which  the  claimant  can  obtain 
redress  only  by  an  appeal  to  the  jostice  of  Congress. 
The  papers  accompanying  your  letter  are  herewith  returned. 
Very  respectf ally,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  George  W.  McCrary, 

Secretary  of  War. 


opiisrioNS 

OF 

OFFICERS  OF  THE  DEPARTMENT  OF  JUSTICE 

"APPROVED  BY  THE  ATTORNEY-GENERAL. 


DUTY  ON  CHICORY-ROOT. 


Uader  section  2504,  Rev.  Stat.,  which  imposes  a  duty  of  one  ceut  per 
pound  on  |'' chicory-root,  ground  or  ungronnd/'  and  five  cents  per 
ponnd  on  "chicory-root,  burnt  or  prepared":  Held  ths^t  "chicory- 
root,  ground''  (though  burnt  previomi  to  being  ground),  is  liable  to  a 
duty  of  one  cent  a  pound. 

Department  op  Justice, 

May  17, 1875. 

Sir  :  At  the  instance  of  the  Attorney-General,  I  have  con- 
sidered yonr  communication  of  the  11th  instant  and  its  in- 
closnres,  relating  to  the  duty  upon  ^'  ground  chicory-root " 
under  the  provisions  of  the  Bevised  Statutes,  section  2504, 
(p.  478,)  and  herewith  I  submit  my  opinion  thereupon. 

The  paragraph  in  question,  so  far  as  pertinent,  is  as  follows : 

"Ohicory-root,  ground  or  unground,  one  cent  per  pound;" 
"chicory-root,  burnt  or  prepared,  five  cents  per  pound." 

The  difficulty  as  to  construction  arises  from  the  fact,  stated 
by  you,  that  chicory-root  cannot  be  ground  without  having 
been  previously  burnt. 

The  former  clause  of  the  passage  above  quoted  from  the 


*  Note. — Section  358  of  the  Revised  Statutes  pro vides  as  follows:  "Any 
question  of  law  submitted  to  the  Attomey-Greneral  for  his  opinion,  except 
questions  involving  a  construction  of  the  Constitution  of  the  United  States, 
may  be  by  him  refeiTed  to  such  of  his  subordinates  as  he  may  deem  ap- 
propriate, and  he  may  require  the  written  opinion  thereon  of  the  officer 
to  whom  the  same  may  be  referred.  If  the  opinion  given  by  such  officer 
is  appro  ve<l  by  the  Attorney -General,  such  approval,  indorsed  thereon, 
shall  give  the  opinion  the  same  force  and  effect  as  belong  to  the  opinions 

of  the  Attorney-General." 

491 
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Revised  Statutes  is  a  reprodnction  of  the  provisioDS  of  the 
customs  act  of  Jane  6, 1872,  (17  Stat.,  231.)  The  latter  clause 
was  not  contained  in  the  revisal  reported  to  Congress  by  the 
commUsioners,  (vol.  1,  p.  1203,)  but  was  inserted  after  the 
work  had  left  their  hands. 

It  seems  plain  that  where  an  article  is  included,  as  an  ob- 
ject of  taxati(Ni,  within  various  provisions  of  a  revenue  act, 
such  provisions  imposing  different  taxes  thereupon,  if  the 
description  of  such  article  in  one  provision  be  more  specific 
than  in  another,  such  former  provision  is  that  which  is  to 
be  enforced.  Here  the  description  in  the  former  clause,  viz : 
'^chicory-root,  ground,"  is  absolutely  precise  as  to  the  article 
now  under  consideration.  Such  clause,  therefore,  is  entitled  to 
preference  of  application  as  to  that  article,  in  a  conflict  be- 
tween it  and  some  other  clause,  the  description  in  which,  by 
deduction  or  otherwise  indirectly,  is  found  to  mean  the  same 
thing. 

Supposing,  however,  the  above  clauses  to  contain  equally 
specific  descriptions  of  the  article,  we  have  a  case  before  us 
coming  under  a  well-known  principle  for  construing  contra- 
dictory tax  actiS,  viz:  that  where,  after  all  has  been  said  that 
can  be,  doubt  remains  as  to  the  extent  to  which  the  legisla- 
ture intended  to  tax  an  article,  such  doubt  is  to  be  resolved 
in  favor  of  the  tax-payer.  ( United  States  vs.  Ishantj  17  Wall., 
p.  504,) 

I  therefore  am  of  opinion  that  under  section  2504  of  the 

Bevised  Statutes  "ground  chicory -root''  is  liable  to  a  duty 

of  only  one  cent  per  pound. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicttor-Oeneral, 
The  Secbetabt  of  the  Tseasuby. 

Approved. 

EDWAEDS  PIERREPONT. 


"SAVS^ED  TIMBER"  AND  "SAWED  LXJMBER." 

By  act  of  March  %  1861,  section  20,  a  duty  of  20  per  centum  ad  valorem 
was  laid  on  '^  sawed  timber" ;  and  by  act  of  Jane  6,  1872,  section  1,  a 
certain  duty  per  thousand  feet  was  imposed  on  ''  sawed  lumber.''    The 
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Treasury  Department  construed  the  latter  provision  to  supersede  the 
former.  Both  provisiomr  were,  however,  subsequently  re-enacted  in 
section  2504  Rev.  Stat :  ffeld  that  the  construction  of  the  Treasury  De- 
partment was  correct,  and  that  the  mere  bringing  forward  into  the 
Revised  Statutes  of  thejtwo  provisions  has  not  changed  the  previous 
state  of  the  law. 
Semble  that  the  original  dates  of  the  provisions  of  the  Revised  Statutes 
must  be  considered  in  determining  their  eft'ect  upon  each  other,  and 
that  a  previous  decision  of  a  court  or  a  Department  based  upon  the 
circumstance  that  one  such  provision  is  an  earlier,  and  the  other  a  later, 
expression  of  the  will  of  Congress,  binds  as  much  as  ever. 

Department  of  Justice, 

June  19, 1875. 

Sir  :  Tours  of  the  8tli  instant,  addressed  to  the  Attoruey- 
Oeneral,  in  reference  to  the  duty  on  timber  sawed  and  that 
on  sawed  lumber  has  been  considered. 

The  question  arises  in  construing  the  2504th  section  of  the 
Revised  Statutes,  which  has  brought  forward  (p.  473,  Sched. 
K)  from  the  act  of  1861  a  paragraph  levying  a  tax  of  20  per 
cent,  ad  valorem  upon  timber  sawed,  and  from  that  of  1872 
another  paragraph  levying  a  different  tax  upon  sawed  lum- 
ber. 

Before  the  enactment  of  the  Revised  Statutes,  Secretary 
Boutwell  had  decided  (December,  1872)  that  ujwn  this  point 
the  aet  of  1872  had  superseded  that  of  1861,  i.  6\,  in  effect 
that  sawed  lumber  in  the  latter  and  sawed  timber  in  the 
former  meant  the  same  thing. 

I  understand  that  the  circumstance  that  both  provisions 
have  been  brought  forward  into  the  Revised  Statutes  has  oc- 
casioned a  doubt  whether  that  decision  should  be  followed 
hereafter. 

I  submit  for  your  consideration  that  if  the  Revised  Stat- 
utes, by  so  bringing  forward  the  above  paragraph,  has  changed 
the  previous  condition  of  legislation  upon  these  topics,  then 
you  are  not  under  any  obligation  by  the  act  of  March  3, 1875, 
referred  to  in  yours  of  tlie  8th  instant,  to  ask  the  concurrence 
of  the  Attorney-General  in  your  conclusions  as  to  the  present 
duties  upon  the  articles  above  mentioned ;  as  in  such  case 
the  exact  question  before  you  has  never  been  heretofore  passed 
upon  by  a  Secretary  of  the  Treasury. 

If,  however,  the  state  of  the  law  is  the  same  now  as  in 
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December,  1872,  inaismuch  as  the  question  whether  sawed 
timber  and  sawed  lamber  in  the  customs  act  above  cited 
mean  the  same  thing  exactly  is  a  mixed  question  of  fact  and 
law,  for  the  ascertainment  of  the  former  element  in  which  I 
have  no  special  facilities,  it  is  a  matter  which  seems  to  me  to 
be  so  doubtful  that  I  do  not  feel  warranted  in  advising  that 
the  former  decision  be  overruled. 

I  apprehend  that  the  mere  bringing  forward  into  the  Se- 
vised  Statutes  of  the  paragraph  from  the  act  of  1861  above 
mentioned  has  not  changed  the  previous  state  of  the  law. 
Without  proposing  to  lay  down  a  theory  in  regard  to  the 
effect  of  the  Kevised  Statutes  upon  the  legislation  in  force  at 
its  adoption,  it  seems  to  me  that  one  rule  must  be,  that  the 
original  dates  of  its  provisions  are  to  be  considered  in  deter- 
miuing  their  effect  upon  each  other;  therefore,  that  a  previous 
decision  of  a  court  or  a  Department  based  upon  the  circum- 
stance that  one  such  provision  is  an  earlier  and  the  other  a 
later  expression  of  the  w^ill  of  Congress  binds  as  much  as  ever. 
Although  changes  plainly  expressed  in  revisions  of  statutory 
law  are  to  have  due  effect  given  to  them,  yet  it  is  a  rule  of 
interpretation  that  mere  changes  of  phraseology,  &c.,  have 
no  effect  (Sedgwick  on  Statutory  and  Constitutional  Law,  p. 
428),  because  "revision"  by  itself  does  not  suggest  the  idea 
of  change.  In  the  present  instance,  the  commissioners  (and 
following  them  Congress)  would  probably  include  in  the 
Bevised  Statutes  all  provisions  which  they  were  not  sure  had 
been  repealed  by  later  provisions. 

This  seems  to  be  suggested  by  the  words  of  the  act  of  1866 
(14  Stat.,  74)  which  created  the  commission.  It  authorized 
them  only  (section  1)  "  to  revise,  simplify,  arrange,  and  .con- 
solidate all  statutes  of  the  United  States,  general  and  perma- 
nent in  their  nature,  which  shall  be  in  force  at  the  time  such 
commissioners  may  make  their  final  report,"  and  to  that  end 
(section  2)  "  to  bring  together  all  statutes  and  parts  of  stat- 
utes which  from  similarity  of  subject  ought  to  be  brought 
together,  omitting  redundant  or  obsolete  enactments,  and  mak- 
ing such  alterations  as  may  be  necessary  to  reconcile  the  con- 
tradictions, supply  the  omissions,  and  amend  the  imperfections 
of  the  original  text."  It  will  be  observed  that  the  alterations 
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therein  anthomed  direct  the  attention  of  the  commissioners 
not  to  the  law,  bat  to  the  text,  t.  6.,  as  I  understand  it,  to  the 
class  of  alterations  commonly  called  clerical.  And  although 
in  considering  the  Bevised  Statutes  we  must  not  forget  that 
it  is  at  least  the  work  of  a  body  (Congress)  having  full  power 
to  change  the  law  at  its  pleasure,  yet  where  there  is  doubt 
whether  a  change  has  been  made,  it  is  also  to  be  observed 
that  in  section  5505  Congress  declares  that  ^^the  foregoing 
seventy-three  titles  embrace  the  statutes,  &c.,  as  revised  and 
established  by  commissioners  apx)ointed  under  an  act  of  Con- 
gress," {.  e.,  in  effect  as  revised,  &c.,  by  commissioners  not 
authorized  to  change  the  law.  There  may  be  cases  where 
substantial  changes  of  language  leave  no  doubt  that  the  law 
has  been  changed,  but  I  think  that  the  general  presumption 
is  otherwise,  and  that  this  presumption  prevails  where,  as 
here,  the  only  argument  in  favor  of  change  is  the  reproduc- 
tion of  a  provision  which  theretofore  had  not  been  expressly 
repealed,  but  had  been,  as  it  were,  evacuated  by  a  later  pro- 
vision, which  latter  is  also  reproduced. 

I  incline  to  thiuk  that  the  decision  of  December,  1872,  is 
correct.  The  statute  of  1872  provides  for  both  sawed  lumber 
and  timber  squared  or  sided.  The  question  is,  what  room  is 
left  for  timber  sawed  ¥  Admitting  the  suggestion  that  timber 
is  to  be  confined  to  the  larger  descAptions  of  lumber,  and 
bearing  in  mind  that  the  act  of  1872  expressly  includes 
<^  deals  "  in  the  term  lumber,  what  distinction  is  to  be  taken 
between  ^^  timber  squared  or  sided "  on  the  one  hand,  and 
"  timber  sawed  "  on  the  other,  except  that  the  former  includes 
also  timber  hewn,  this  latter  phrase  being  also  specifically 
reproduced  in  the  Bevised  Statutes  t  I  observe  that  whilst 
wood  was  dutiable  in  Great  Britain,  it  was  denominated 
"  wood  and  timber,'^  (sec.  100,  Statutes  at  Large,  p.  78,  &c., 
&c.,)  and  in  no  case  lumber.  Indeed,  the  latter  word  does  not 
occur  (in  the  American  sense)  in  any  English  book  of  refer- 
ence that  I  have  consiQted.  So,  also,  it  does  not  occur  in  the 
United  States  customs  act  of  March  2, 1861,  ("  timber'^  only 
being  used,)  or  in  any  customs  act  before  that  of  1872.  In 
the  latter  it  is  the  term  oftenest  used,  timber  occurring  only 
in  the  connections  timber  squared  or  sided. 

Upon  the  whole,  I  repeat  that  I  have  found  nothing,  by 
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reading  or  otherwise,  which  justifies  me  in  advising  that  the 
former  decision  be  overruled. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-OeneraL    . 
The  Secretary  Cf  the  Treasury. 

Approved. 

EDWARDS  PIERREPONT. 


MILEAGE  OF  ARMY  OFFICERS-SEA  TRAVEL. 

Under  section  24,  act  of  July  15,  1870,  chap.  294,  Army  officers  trayeling 
abroad  upon  public  business  (their  transportation  not  being  furnished 
by  the  Quartermaster's  Department,  or  on  a  conveyance  belonging  to 
or  chartered  by  the  United  States)  were  entitled  to  mileage  at  the  rate 
of  10  cents  per  mile  for  sea  travel  as  well  as  for  land  travel. 

The  rule  which  forbids  mileage  for  sea  travel  to  naval  officers  under  the 
second  section  of  the  act  of  March  3.  1835,  chap.  27,  does  not  apply  to 
or  govern  questions  of  mileage  to  Army  officers  under  the  act  of  1870. 

DepartisJeent  OF  Justice, 

Julg  6,  1875. 

Sir:  The  facts  upon  which  is  based  the  question  put  by 
you  to  the  Attoniey-G^eneral,  at  the  instance  of  the  Second 
•Comptroller  of  the  Treasury,  in  a  communication  of  the  28th 
ultimo,  are  briefly  as  follows: 

In  settling  the  accounts  of  Colonel  Barnard  and  other  Army 
officers,  who,  in  the  summer  of  1870,  had  been  ordered  to  Eu- 
rope upon  publip  business,  the  Second  Comptroller  of  the 
Treasury,  under  the  act  of  1870,  allows  mileage  at  the  rate  of 
10  cents  per  mile  for  land  travel  abroad,  but  rejects  mileage 
for  sea  travel,  allowing  on  the  latter  item  only  actual  steamer 
fare. 

The  act  of  1870,  (chap.  294,  sec.  24,)  which  has  since  been 
repealed,  (by  the  act  of  1874,  chap.  285,  sec.  1,)  as  to  the  mat- 
ter before  me,  is  in  these  words :  "  When  any  officer  shall  travel 
under  orders,  and  shall  not  be  furnished  transportation  by 
the  Quartermaster's  Department,  or  on  a  conveyance  belong- 
ing to  or  chartered  by  the  United  States,  he  shall  be  allowed 
10  cents  per  mile,  and  no  more,  for  each  mile  actually  by  him 
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traveled  under  such  order,  distances  to  be  calcnlated  accord- 
ing to  the  nearest  post  routes."  (16  Stat.,  320.)  The  act  of 
1874  allows*  thereafter  only  actual  traveling  expenses. 

Colonel  Barnard  and  the  other  officers  referred  to  above, 
while  the  act  of  1870  was  in  force,  received  from  the  regular 
officer  mileage  for  both  land  and  sea  travel,  and  upon  passing 
their  accounts  the  question  now  is  upon  their  obligation  to 
.  refund. 

This  question  turns  upon  a  construction  of  the  above  stat- 
ute, either  by  its  words,  or  by  a  prolonged  and  uniform  course 
of  action  in  the  office  called  upon  practically  to  give  it  opera- 
tion. That  mileage  is  intended  by  Congress  to  repay  actual 
expenses  cannot  affect  the  question,  because  the  statute  is  in 
the  same  sense  also  a  declaration  that  these  expenses  in  every 
case  where  it  applies  actually  amount  to  the  mileage.  In 
other  words,  in  such  case  we  cannot  go  behind  the  sum  al- 
lowed by  the  statute  and  inquire  into  the  actual  expenditure. 
As  the  act  is  of  a  very  late  date,  there  could  hardly  exist  a 
course  of  action  sufficient  to  control  plain  language.  In  fact, 
as  I  understand  from  the  paper  inclosed  with  your  communi- 
cation. Colonel' Audenried's  case,  decided  on  the  31st  of  July, 
1874,  is  the  first  of  the  series. 

There  has,  however,  been  a  course  of  action  in  regard  to  a 
like  class  of  claims  under  an  act  similarly  worded,  viz,  claims 
by  naval  officers  for  mileage  under  the  act  of  1835,  chap.  27, 
sec.  2,  (4  Stat.,  757,)  which,  after  providing  that  certain  al- 
lowances for  such  officers  shall  be  all  that  shall  be  received 
by  them,  excepts  allowances  "for  traveling  expenses  when 
under  orders,  for  which  10  cents  per  mile  shall  be  allowed.'' 
The  course  of  action  there,  based  on  an  order  pu\»lished  by 
the  Fourth  Auditor  in  1835,  has,  in  regard  to  sea  travel,  al- 
lowed no  more  than  actual  expenses.  After  this  lapse  of 
time  very  high  resi)ect  is  due  to  that  course  of  action,  acqui- 
esced in,  or  unsuccessfully  resisted,  as  it  has  been  by  the 
very  intelligent  and  influential  class  upon  whose  interests  it 
has  operated.  Consideration  is  likewise  due  to  it  in  analo- 
gous cases,  it  being  proper  that  the  accounts  of  the  Govern- 
ment shall  be  kept  upon  some  common  principle ;  and  some 
thing  being  due  also  to  the  presumption  in  such  cases  that 
a  course  of  office  becomes  known  to  Congress,  and  therefore 
32  p 
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that  like  legislation  in  analogous  cases  is  intended  to  produce 
like  result^,  and  that  without  reference  to  what,  in  reason, 
might  properly  have  originally  been  the  true  practical  con- 
struction. 

Upon  the  best  consideration  that  I  can  give  to  the  opinion 
of  Attorney -General  Legar^,  of  October  19, 1842,  (4  Opin.  95,) 
relied  upon  by  the  Second  Comptroller,  I  do  not  think  that 
the  course  of  office  as  regards  the  above  act  of  1835  is  sanc- 
tioned thereby.  Mr.  Legar^  was  not  exceeded  in  point  of 
professional  accomplishment  by  any  one  who  has  ever  been 
an  officer  of  justice  in  the  United  States;  but  the  opinion  in 
question  is  a  brief  and  familiar  note  to  the  then  Secretary  of 
the  Navy,  in  which,  after  saying  something  for  and  something 
against  the  rule  excluding  fcM^eign  travel  from  the  operation 
of  mileage,  he  concluded  with:  "On  the  whole,  however,  my 
opinion  is  that  subtle  interpretations  are  to  be  avoided,  and 
that  you  ought  to  call  for  a  supplementary  act  to  sanction  the 
practice  of  the  Department  hitherto,  and  to  establish  it  for 
the  future."  1  can  hardly  be  mistaken  in  gathering  from  that 
language  that  Mr.  Legar^  was  of  opinion  in  1842  that  what, 
as  matter  of  law,  the  rule  had  to  go  upon  was  the  fact  that  it 
had  stood  for  seven  years,  and  that  it  was  fair,  not  as  a  de- 
duction from  the  words  of  the  act,  but  as  a  principle,  to  govern 
the  law-makers  themselves.  Throughout  his  opinion  runs  an 
exi)ression  of  the  distinction  whioh,  as  a  lawyer,  he  was  bound 
to  take  between  those  (as  the  Fourth  Auditor)  called  upon 
only  to  expound  law  and  those  (as  Congress)  called  upon  to 
make  it.  In  order  to  know  what  it  was  exactly  that  Mr.  Le- 
gar6  thought  of  the  meaning  of  the  act  of  1835,  we  must 
divest  the  question  submitted  to  him  of  all  embarrassment 
arising  from  the  practical  construction  already  (in  1842)  given 
to  it.  At  present  we  are  interested  to  know  what  he  thought 
of  the  meaning  of  the  words,  not  of  the  effect  of  the  action 
l>y  the  Fourth  Auditor,  pursued  uniformly  for  seven  years. 
Upon  that  meaning  he  says,  after  conceding  that  circnm- 
stances  went  far  to  warrant  the  action  of  the  office:  "Yet 
were  it  re»  Integra^  the  words  of  the  act  would  not,  according 
to  any  received  rule  of  interpretation,  admit  of  the  construc- 
tion thus  put  upon  it  and,  it  seems,  uniformly  acted  on.  The 
legislature  meant,  no  doubt,  more  than  it  has  said,  and  the 
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Department  has  only  done  what  the  legislatiu^e  meant,  but 
quod  voluit  sed  nati  dixit,^  For  Mr.  Legar6  to  say  that  the 
Fourth  Auditor  had  governed  his  action  in  such  case  by  a 
voluity  of  course  divined  by  him,  instead  of  by  a  dixit  plainly 
set  down,  was  a  clearly  expressed  dissent  ft*om  the  principle 
npon  which  the  latter  had  acted — a  dissent  repeated  in  the 
last  sentence  of  his  opinion  quoted  above.  The  opinion, 
therefore,  is  against  the  principle  of  the  course  of  office  in 
question.  At  the  present  time,  a  third  of  a  century  having 
passed  since  even  Mr.  Legar^'s  opinion,  that  coarse  of  office 
has  acquired  consistency  enough  to  stand  alone,  and  as  to  the 
rights  of  naval  officers,  under  the  act  of  1835,  would  probably 
be  deferred  to  by  even  the  Supreme  Court. 

Let  us  inquire  as  to  its  exact  bearing  upon  the  act  of  1870 
in  regard  to  Army  officers.  In  Mr.  Legare's  day  the  coarse 
of  office  was  to  confine  mileage  for  naval  officers  to  travel 
within  the  United  States.  He  intimates  a  distinction  in  prin- 
ciple between  foreign  land  travel  and  foreign  sea  travel, 
\iz,  that  mileage  for  the  former  would  be  too  little,  and  for 
the  latter  too  much.  "  It  is  impossible  that  the  legislature 
meant  it  to  be  applied  to  traveling  by  sea.  I  think  it  also  im- 
probable that  it  meant  to  confine  rigorously  to  that  sum  the 
indemnity  of  officers  traveling  in  foreign  countries  by  order,'' 
&c* 

When  Mr.  Legare  makes  Use  of  the  strong  language,  "It 
is  impossible,*'  &c.,  is  it  not  plain  that  he  had  before  him  the 
literal  meaning  of  the  words  (above  quoted)  which  gave  to 
naval  officers  "  traveling" — whether  on  Government  or  char- 
tered vessels  or  not — ten  cents  per  mile  ?  There  are  no  words 
in  the  act  of  1835  answering  to  those  in  that  of  1870  which 
exclude  from  mileage  cases  where  a  "  conveyance  belonging 
to  or  chartered  by  the  United  States"  is  employed.  Literally 
it  authorized  mileage  in  all  such  cases.  A  very  large  pro- 
l>ortion  of  the  duty  performed  by  naval  officers  at  sea  is  done 
whilst  "traveling"  in  some  form  or  other.  The  word  "im- 
possible" from  the  disciplined  lips  of  Mr.  Legar6  applies,  eo 
doubt,  to  the  notion  that  Congress  meant  to  give  mileage  for 
all  traveling  under  orders  by  naval  officers,  and,  so  taken,  it 
i3  properly  balanced  against  the  word  "improbable  "  for  the 
hypothesis  stated  in  the  next  sentence.    I  will  not  imitate  the 
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error  ascribed  to  Mr.  Legar^  by  saying  that  it  is  impossible 
that  he  should  have  distinguished,  by  all  that  separates  the 
improbable  from  the  impossible,  cases  so  much  within  a 
measuring  cost  as  those  of  the  cost  of  sea  travel  and  the  cost 
of  foreign  land  travel,  but  such  an  intention  upon  his  part 
seems  wholly  improbable. 

Upon  the  whole,  I  feel  assured  that  Mr.  Legar^  meaiit  that 
naval  officers  were  not,  however  general  might  be  the  words 
of  the  act  of  1835,  to  receive  mileage  for  all  traveling  upon 
that  element,  to  travel  upon  which  was  a  great  part  of  that 
duty  for  which  their  regular  pay  was  given.  I  have  no  doubt 
that  if  he  had  been  called  upon  by  the  Secretary  of  the  'Savy 
to  devise  a  scheme  for  administering  that  act  more  intelli- 
gent and  discriminating  than  the  rule  before  him,  he  could 
easUy  have  done  so,  saving  thereby  both  the  words  and  the 
wisdom  of  the  legislature  of  1835;  but,  as  the  rulein  existence 
had  bfeen  some  time  in  force,  he  contented  himself  by  referring 
the  Department  to  Congress. 

I  therefore  am  of  the  opinion  that  the  rule  forbidding  mile- 
age for  sea  travel  to  naval  officers  under  the  act  of  1835  does 
not  apply  to  the  question  whether  Army  officers  are  entitled 
to  such  rnUeage  under  the  act  of  1870. 

And  so,  the  matter  before  me  being  res  integra^  I  conclude 

that  Colonel  Barnard  and  the  other  Army  officers  referred  to 

in  your  communication  are,  by  the  plain  words  and  meaning 

of  the  act  of  1870,  entitled  to  tiie  allowances  claimed  by  them . 

Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 

Solicitor  OeneraL 

The  Secretary  of  War. 

Approved, 

EDWAKDS  PIERREPOXT. 


EXTRADITION— LAWRENCE'S  CASE. 

L.,  a  natnralized  citizen,  liaving'fled  the  United  States,  was  arrested  in 
Ireland  at  the  instance  of  this  Goyemment,  and  extradited,  under  the 
treaty  of  1842  with  Great  Britain,  npon  the  charge  of  forgery.  The 
extradition  proceedings  occurred  in  the  spring  of  1875,  nnder  the  British 
act  of  1870.    Upon  being  brought  back  to  this  country  he  was  arrested 
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npou  bench  warrants  issued  by  a  United  States  circuit  court,  based  ou 
charges  of  other  offenses  committed  before  his  suiTender,  and  he  has 
since  also  been  served  with  a  capiat  issued  by  the  same  court  in  a 
civil  suit  brought  by  the  United  States  to  recover  a  debt  due  prior  to 
his  surrender.  Immunity  from  prosecution  in  any  civil  action,  or  for 
any  offense  other  than  that  for  which  he  was  extradited,  being  claimed 
by  him — upon  the  following  grounds  mainly:  (1)  that  such  immunity 
is  provided  for  by  the  British  act  of  1870,  under  which  the  extradition 
proceedings  took  place ;  (2)  that  the  immunity  arises  by  implication  out 
of  the  treaty  of  1842  alone ;  (3)  that  it  is  conceded  by  section  5275  Revised 
Statutes — ^lie  petitions  the  Executive  to  instruct  the  proper  officers  not 
to  prosecute  further  the  civil  suit  against  him,  nor  any  criminal  pro- 
ceeding against  him  for  an  offense  other  than  that  for  which  he  was 
extradited,  and  that  he  be  discharged  from  arrest  under  the  said  bench 
warrants :  Adrised  that  section  5275  Rev.  Stats,  has  no  application  to 
the  present  case ;  that,  by  force  of  section  27  of  the  British  act  of  1870, 
in  all  €asos  of  difference  between  that  act  and  the  treaty  of  1842,  the 
treaty  controls,  and  hence  the  immunity  claimed  here  must  be  referred 
to  that  treirty  considered  alone;  that  this  claim  for  immunity  is  not 
warranted  by  the  said  treaty ;  and  that  no  ground  has  been  laid  by  the 
petitioner  entitling  him  to  the  instructions  asked  for. 

Department  of  Justice, 

July  16, 1875. 

Sir  :  I  submit  for  your  consideration  the  following  opinion 
upon  the  petition  of  Charles  L.  Lawrence,  referred  to  me 
under  your  direction  by  the  Attorney-General  on  the  21st  of 
May. 

The  case  stated  for  your  interposition  is  as  follows : 

The  petitioner  is  a  naturalized  citizen  of  the  United  States, 
who,  having  departed  from  this  country  without  intending  to 
return,  while  on  his  way  was  arrested  in  Ireland  during  the 
month  of  March,  at  the  instance  of  this  Government,  under 
the  treaty  of  1842 ;  and,  after  due  proceedings,  was  extradited, 
and  in  consequence  thereof  is  now  in  the  city  of  New  York 
in  jail.  The  only  charge  against  the  petitioner  that  was  con- 
sidered in  the  extradition  proceedings  was  that  he  had  forged 
the  name  of  one  Blanding  to  a  certain  bond  and  oath  of  entry 
in  the  New  York  custom-house. 

The  proceedings  for  extradition  were  under  the  British  act 
of  1870. 

Immediately  upon  his  arrival  in  New  York  the  petitioner 
was  an-ested,  under  bench  warrants  issued  out  of  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New 
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York,  upon  charges  of  other  forgeries,  of  conspiracy,  &c., 
that  had  been  committed  before  his  extradition ;  and  since 
such  arrest  a  capim  in  a  civil  action,  sued  oat  of  the  same 
conrt,  for  nnpaid  duties  owing  to  the  United  States  before  his 
extradition,  has  been  served  upon  him. 

Copies  of  the  above-mentioned  warrants,  &c.,  are  appended  to 
the  petition — ^the  civil  capiat  being  in  assumpsit  for  $1,386,400 
on  account  of  unpaid  duties. 

The  petitioner  says  that  he  is  advised  that  his  "  surrender  by 
the  British  Government  as  aforesaid  was  made,  and  by  arrange- 
ment with  the  Government  of  the  United  States  was  accepted, 
subject  to  the  provision  of  the  said  act  of  1870,  which  in  sub- 
stance declares  that  your  petitioner  shall  not,  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  be  detained  or  tried  in  the  United  States 
for  any  offense  committed  prior  to  his  surrender,  other  than 
the  extradition  crime  proved  by  the  facts  on  which  the  sur- 
render was  granted ;  and  therefore  he  prays  for  instructions 
to  the  proper  officers  not  to  prosecute  him  further  in  such 
civil  suit  or  for  any  other  crime  than  the  identical  one 
upon  which  he  was  surrendered,  and  that  he  be  discharged 
firom  arrest  under  said  bench  warrants,^  &c. 

The  important  question  presented  by  the  petitioner,  there- 
fore, is  as  follows :  Supposing  a  fugitive  criminal  to  have  been 
extradited  in  April,  1875,  fipom  Great  Britain  to  the  United 
States  under  the  treaty  of  1842  and  by  proceedings  taken 
under  the  British  act  of  1870,  does  the  latter  Government, 
recover  jurisdiction  over  him  in  respect  of  any  act,  whether 
civil  or  criminal,  done  before  such  extradition,  other  than  the 
criminal  act  for  which  he  was  surrendered! 

Unless  under  very  special  circumstances,  such  a  question 
in  the  United  States  is,  in  its  nature,  legal  and  not  political. 
In  other  countries  this  is  not  so.  But  here,  inasmuch  as  extra- 
dition is  generally  regulated  by  treaty,  and  as  treaties  are  of 
themselves  a  part  of  the  "  supreme  law,"  questions  as  to  the 
effect  of  extraditions  already  accomplished  are  ordinarily 
questions  of  law.  Questions  of  law  cannot  be  determined 
practically  in  civil  cases  except  by  the  courts  in  whith  they 
are  pending.  Such  questions,  however,  in  criminal  cases 
pending  in  courts  of  the  United  States,  may  receive  a  prac- 
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tical  detemiinatioii  at  the  hands  of  the  President  by  an  order 
forbidding  them  to  be  farther  prosecuted. 

II'  the  petitioner  had  been  surrendered  by  the  British  Gov- 
ernment becanse  of  irregular  practices  by  the  agents  in  his 
ejctradition,  whereby  that  government  had  been  misled,  a 
question  like  the  above  might  become  political  in  its  nature^ 
and  then^fore  cognizable  by  the  Executive.  Such  praoticea 
may  be  included  in  the  suggestions  as  to  ^*  an  arrangement," 
made  in  the  petition,  although  I  suppose  those  suggestions  to 
refer,  at  least  mainly,  to  some  contract  binding  the  United 
States,  and  supposed  by  the  petitioner  to  be  authorized  by 
the  British  extradition  act  of  1870. 

If,  therefore,  the  petitioner  has  been  surrendered  because 
of  conduct  upon  the  part  of  the  agents  in  his  extradition  not 
authorized  by  treaty,  and  yet  involving  the  United  States  in 
point  of  good  faith  and  honor  as  its  guarantor,  I  suppose 
that  it  is  the  political  department  of  the  Governmentthatmust 
give  effect  to  sucJi  guaranty  in  all  suites  that  may  be  brought 
against  him.  (See  Scott's  Oase,  9  Barn,  and  Cress.,  446.)  But 
if  the  immunity  claimed  by  the  petition  be  derived  from  a 
treaty,  either  taken  alone  or  as  modifted  by  a  statute  of  the 
United  States,  or  an  act  of  Parliament  required  to  enforce  it, 
it  seems  that  its  existence  for  practical  purposes  is  to  be  deter- 
mined as  to  the  civil  action  of  which  he  complains  only  by 
the  court  in  which  that  action  is  pending ;  while  as  to  the 
criminal  cases  it  may  be  determined  either  by  such  court  or 
by  the  President.  However,  the  President  never  interfere^ 
with  a  prosecution  unless  the  question  made  by  the  defendant 
is  plainly  one  which  will  be  decided  in  his  favor  by  the  court 
as  soon  as  a  trial  can  be  reached.  If  there  be  doubt  about 
that,  the  Executive  leaves  it  to  the  judiciary,  where  such, 
questions  more  properly  belong. 

Upon  the  evidence  in  the  case  made  by  the  petitioner  no 
political  question  whatever  arises.  There  is  a  total  absence 
as  well  of  proofs  as  of  probability  in  favor  of  the  suggestions 
tending  in  that  direction. 

The  petition  placed  the  claim  of  Lawrence  to  immunity 
simply  upon  the  allegation  that  it  is  expressly  conferred  by 
the  British  extradition  act  of  1870,  under  which  were  had  the 
proceedings  in  his  ca«e  at  London.    Other  grounds,  however, 
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are  taken  iu  the  learned  and  well-considered  briefn  which  have 
been  filed  in  his  behalf,  to  wit :  (1)  that  such  immunity  exist« 
in  the  very  nature  of  extradition  under  the  treaty  of  1842 
alone ;  (2)  that  it  is  conceded  by  the  United  States  statute 
of  1869,  chap.  141,  (Revised  Stats.,  sec.  6275;)  and  (3)  that 
certain  conduct  of  those  who  represented  the  United  States 
iu  the  proceedings  for  extradition  has  pledged  the  Government 
to  allow  that  immunity. 

I  have  ali-eady  dealt  with  the  last  of  these  suggestions;  but 
I  repeat  that  there  is  no  evidence  of  such  conduct,  or  of  any 
corresponding  impression  having  been  received  by  the  British 
Government,  or  by  any  of  its  officials.  I  have  read  the  pro- 
ceedings. They  took  place  before  Sir  Thomas  Henry,  a  dis- 
tinguished magistrate,  (and  eminent  authority  in  matters  of 
extradition,)  who  is  credited  with  ha\ing  had  much  to  do  with 
framing  the  act  of  1870.  Both  the  United  States  and  the 
petitioner  seem  to  have  been  well  represent-ed  by  counsel,  the 
former  by  Richard  Mullens,  esq.,  a  prominent  member  of  the 
English  bar,  whose  special  learning  in  extradition  law  was 
recognized  by  his  being  called  in  1868  to  testify  before  the 
special  committee  appointed  by  the  House  of  (Joramons  to  ex- 
amine and  report  upon  the  state  of  the  law  of  extradition, 
and  also  to  advise  amendments  thereto.  During  those  pro- 
ceedings nothing  occurred  beyond  the  ordinary  routine  in 
extradition  cases.  Whether  anything  of  the  sort  suggested 
by  the  petitioner  is  to  be  implied  from  the  fact  that  those  pro- 
i^eedings  were  under  the  act  of  1870  will  be  examined  here- 
after. 

It  is  quite  as  plain  that  there  i^  nothing  pertinent  to  the 

claim  of  the  petitioner  in  the  provisions  of  the  United  States 
statute  of  1807,  chap.  Ul,  sec.  1,  (Revised  Stats.,  sec.  5275,) 
which  is  in  these  words : 

"Whenever  any  person  is  delivered  by  any  foreign  govern- 
ment to  an  agent  of  the  I  Inited  States  for  the  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of 
which  he  is  duly  accused,  the  President  shall  have  power  to 
take  all  necessary  measures  for  the  transportation  and  safe- 
keeping of  such  accused  person,  and  for  his  security  against 
lawless  \iolence,  until  the  final  conclusion  of  his  trial  for  the 
crimes  or  offenses  si)ecified  in  the  warrant  of  extradition,  and 
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until  his  final  discharge  from  cu8tx)dy  or  imprisonment  for  or 
on  account  of  such  crimes  or  offenses  and  for  a  reasonable 
time  thereafter,  and  may  employ  such  portion  of  the  land  or 
naval  forces  of  the  United  States,  or  the  militia  thereof,  as 
may  be  necessaiy  for  the  safe-keeping  and  protection  of  the 
accused," 

A  simple  perusal  of  this  act  is  enough  to  show  that  it  has 
no  application,  direct  or  indirect,  to  the  case  of  the  petitioner. 
It  certainly  intimategp  that  extraordinary  attention  by  the 
Executive  to  the  party  extradited  may  properly  be  given, 
until  his  final  discharge  on  account  of  the  crime  for  which  he 
was  snrrendered,  and  for  a  reasonable  time  thereafter;  but 
attention  to  what  end  ?  The  statute  answers — to  the  end  of 
his  '^ safe-keeping,"  i,  «.,  keeping  safe  irom  escape  or  rescue; 
and  also  of  his  ^'  security  against  lawless  violence",  i.  e., 
against  mobs  or  the  like.  If  Congress  had  intended  that  the 
party  surrendered  should  be  free  during  such  time  from  also 
the  ordinary  action  of  the  courts,  this  would  have  been  the 
place  to  express  it.    Their  silence  is  significant. 

The  above  remarks  leave  for  consideration  the  two  princi- 
pal  suggestions  by  the  petitioner :  1,  that  the^  British  act  of 
1870  has  so  qualified  the  treaty  of  1842,  in  practice,  as  to  con- 
fer the  immunity  claimed  upon  all  who  are  surrendered  by 
means  of  its  machinery ;  or,  2,  that  such  immunity  arises  by 
necessary  implication  out  of  the  treaty  alone. 

At  the  outset  I  remark  that  the  act  of  1870  has  no  bearing 
whatever,  for  the  past  or  the  future,  upon  civil  suits  brought 
for  causes  of  action  existing  previously  to  the  surrender.  Its 
application  in  any  case  is  to  ^'offenses"  only.  Therefore  the 
suit  brought  by  the  Unit'Cd  States  for  unpaid  duties  will  not 
be  further  considered  under  the  present  topic. 

I.  In  Great  Britain  a  treaty  of  extradition  is  not  of  itself 
law,  but  requires  legislation  to  give  it  effect.  Before  1870  the 
treaty  of  1842  was  rendered  effective  by  acts  that  were  re- 
pealed by  the  act  now  under  consideration,  and  since  then 
the  latter  act  has  been  the  only  one  giving  it  effect.  After 
resorting  to  that  act  in  order  to  secure  an  extradition,  of 
course  the  United  States  will  give  effect  to  any  conditions 
which  it  imposes.  The  importance  of  ascertaining  its  mean- 
ing is  therefore  conceded.    That  act  is  one  of  universal  appli- 
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cation,  intended  &  supply  for  all  extradition  agreements,  past 
or  to  come,  the  place  of  the  special  acts  for  each  treaty  there- 
tofore in  use.  It  refers  to  such  agreements  by  the  terms,  ar- 
rangements and  treaties ;  the  former  is  the  term  usually  em- 
ployed, the  latter  occurs  only  in  the  twenty-seventh  section. 
While  this  act  was  upon  its  passage  through  the  House  of 
Commons,  the  attorney-general,  (Collier,)  who  was  partly  in 
charge  of  it,  stated  that  the  word  <^  arrangement"  was  used 
to  include  not  only  treaties,  but  futur^  agreements  for  extra- 
dition less  formal  than  treaties.  (Hansard,  vol.  202,  p.  305.) 
Theretofore  extradition  had  been  provided  for  only  by  treaty. 
The  act  affords  a  definition  of  the  word  ^^arrangement,"  in 
some  respects,  which  is  sufficient  for  our  purposes.  It  is  an 
agreement  for  extradition  that  at  all  events  must  have  gone 
before  the  proceedings  which  it  authorizes,  and  have  been 
published  in  an  order  in  council.  The  fact  that  proceedings 
were  taken  under  the  act  of  1870,  therefore,  cannot,  as  is  sug- 
gested by  the  petitioner,  either  amount  to  an  ^^arrangement" 
or  have  impressed  British  officials  with  the  belief  that  there 
had  been  an  ^^  arrangement." 

Again,  the  act  of  1870  is  divided  into  parts ;  one  relating 
to  future,  and  the  other  to  past,  agreements  for  extradition. 
Except  for  the  twenty-seventh  section,  the  a^ct  would  not  ap- 
ply to  the  treaty  of  1842.  As  is  usual  in  recent  British  legis- 
lation, it  contains  a  section  defining  certain  terms  used  therein. 
One  portion  of  its  definition  of  "fugitive  criminal"  is,  a  per- 
son accused  of  an  "extradition  crime";  and  it  defines  "ex- 
tradition crime"  to  be  one  of  the  crimes  described  in  the 
first  schedule  to  this  act  I  call  attention  to  these  deflnitiona 
for  the  purpose  of  showing  that  the  provisions  of  the  act 
(other  than  in  the  twenty-seventh  section)  are  predicated 
upon  the  existence  of  relations  betwixt  Great  Britain  and  the 
foreign  state  which  avails  itself  of  or  is  bound  by  them,  that 
entitle  the  latter  to  ask  for  a  surrender  on  account  of  any  of 
the  nineteen  crimes  mentioned  in  the  first  schedule,  whenever 
it  becomes  bound  to  recognize  the  immunity  now  claimed  \>y 
the  petitioner ;  that  is,  excluding  as  yet  all^consideiutionof 
its  twenty-seventh  section,  this  act  has  no  application  to  the 
relations  of  the  United  States  and  Great  Britain,  because 
these  are  relations  for  the  surrender  of  fugitive  criminals  on 
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account  of  the  seven  crimes  of  the  treaty  of  1842,  and  not  on 
account  of  the  nineteen  crimes  of  the  act  of  1870.  Except 
for  the  twenty-seventh  section,  proceedings  for  extradition  by 
the  United  States  would  have  continued  to  be  under  the  acts 
previously  passed  to  enforce  the  treaty  of  1842. 

Take,  for  example,  the  clause  specially  relied  upon  by  the 
petitioner,  viz :  "A  fugitive  criminal  shall  not  be  surrendered' 
unless  provision  is  made  by  law  or  arrangement  that,  until  he 
has  been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  he  shall  not  be  detained  or  tried  for  any 
offense  committed  prior  to  his  surrender  other  than  the  extra* 
dition  crime."  Under  the  definitions  of  the  terms  "  fiigitlve 
criminal'^  and  "extradition  crime''  alluded  to  above,  is  it  not 
,  evident  that  this  clause  does  not  apply  to  the  case  of  one 
whose  •  character  a^  a  fugitive  depends  not  upon  the  first 
schedule  of  the  Act  of  1870,  but  ui)on  the  tenth  article  of  the 
treaty  of  1842  f  So,  in  the  second  section  of  the  act,  by  which 
its  provisions  are  confined  to  cases  where  an  arrangement  has 
been*made  for  the  surrender  of  "fugitive  criminals,"  if  the 
definition  be  applied  to  that  term,  it  is  apparent  that  cases  in 
which  the  first  schedule  does  not  apply  do  not,  under  its 
general  provisions,  come  within  the  act. 

The  twenty-seventh  section  therefore  is  of  great  importance 
in  this  discussion.  After  expressly  repealing  the  acts  which 
theretofore  gave  effect  to  the  treaty  of  1842,  that  section  pro- 
vides as  follows:  "And  this  act  (with  the  excei>tion  of  any- 
thing contained  in  it  which  is  inconsistent  with  the  treaties 
referred  to  in  the  act  so  repealed)  shall  apply  as  regards  crimes 
committed  either  before  or  after  the  passing  of  this  act  in  the 
case  of  the  foreign  states  with  which  these  treaties  are  made." 
That  is,  in  applying  the  previous  parts  of  the  act  to  (say)  the 
treaty  of  1842,  this  section  omits  from  such  application  any- 
thing in  the  act  inconsistent  with  the  treaty.  In  other  words, 
the  immunity  claimed  by  the  i)etitioner  must  be  referred  to 
the  treaty  considered  alone,  inasmuch  as  in  all  cases  of  differ- 
ence between  them  the  treaty  controls  the  act  and  not  the 
act  the  treaty. 

It  is  not  too  much  to  say  that  this  is  as  it  should  be ;  for, 
admitting  the  power  of  Great  Britain  by  an  act  passed  in 
1870  to  change  a  treaty  contract  made  in  1842,  it  is  not  pleas- 
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aut  to  conclude  that  suck  power  has  beeu  exercised }  for  in 
si\ch  case  the  change  has  been  made  without  notice  to  the 
United  States ;  a  circumstance  which,  in  connection  with  the 
treaty  of  1842,  (expressly  p^o^^ding  as  that  does  for  its  own 
avoidance  by  short  notice  from  either  party,)  might  involve 
not  only  a  want  of  courtesy  towards  .the  United  States,  but 
a  want  of  that  perfect  good  faith  which  the  petitioner  very 
properly  desires  to  be  observed  by  the  United  States  towards 
Great  Britain.  There  has  been  in  this  case  no  want  of  per- 
fect good  faith  upon  the  part  of  either  Government,  or  upon 
that  of  the  officials  of  either ;  but  it  is  apparent  that,  if  the 
case  of  legislation  by  Great  Britain  and  of  i)roceedlngs  by 
the  United  States  had  been  as  conceived  by  the  petitioner, 
reclamations  by  the  former  Government  against  the  latter 
on  the  score  of  ill  faith  might  be  attended  with  special  com- 
plications. 

The  view  taken  above  as  to  the  twenty-seventh  section  is 
confirmed  by  the  language  of  the  Court  of  Queen's  Bench  in 
Bouvier's  case,  (27  Law  Times  Rep.,  844;  42  Law  Journal 
Rep.,  common  law,  17 ;  12  Cox  Cr.  Cas.,  303.)  Bouvier  was  a 
French  fugitive,  demanded  in  1872  under  the  extradition  con- 
vention of  1843  between  France  and  Great  Britain,  effect  to 
which  had,  before  1870,  been  given  by  the  same  acts  that  had 
given  effect  to  the  treaty  of  1842.  The  convention  con- 
tained no  clause  granting  immunity,  but  the  proceedings 
against  him  had  been  taken  under  the  act  of  1870.  The 
case  therefore  is  so  far  on  all  fours  with  the  present.  Dur- 
ing the  proceedings  (in  the  Island  of  Jersey)  a  suggestion 
by  the  fugitive  that  upon  surrender  he  might  be  tried  in 
France  for  old  offenses  other  than  the  extradition  crime, 
was  met  by  proof  that  by  the  French  domestic  law  he  could 
be  tried  only  for  that  crime.  In  the  Queen's  Bench  the  attor- 
ney-general, (Coleridge,)  who  represented  the  French  Gov- 
ernment, on  that  pjirt  of  the  ca«e  relied  not  only  on  the  above 
proof,  but  also  greatly  upon  the  point  that  that  restriction 
.upon  jurisdiction  over  fugitives  did  not,  by  tlie  twenty -sev- 
enth section,  apply  to  the  convention  with  France.  The  proof 
rendered  it  unnecessary  to  decide  the  latter  point,  as  in  either 
event  Bouvier  would  be  surrendered,  but  the  court  (Cockbuin, 
Blackburn,  and  Mellor)  conceded  that  Parliament  had  in- 
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tended  so  to  provide,  and  inclined  to  think  that  their  words 
had  eftected  such  i)urpose.  They  however  suggested  further 
legislation  to  clear  up  the  doubt ;  but,  although  an  amenda- 
tory act  has  since  been  passed,  that  point  was  left  untouched. 
We  may  supi>ose  that  the  attorney-general,  as  member  of 
Parliament,  differed  with  the  judges  upon  the  necessity  of 
amending  language  which,  as  one  of  the  introducers  of  the 
bill,  he  had  probably  closely  considered  in  1870.  Indeed,  it 
seems  that  if  that  language  was  sufficient  to  draw  from  the 
lord  chief  justice  the  expression,  "  I  see  plainly  that  was  the 
intention  of  the  legislature;  that  is  to  say,  it  was  intended, 
while  getting  rid  of  the  statutes  by  which  the  treaties  were 
confirmed,  to  save  the  existing  treaties  in  their  full  force  and 
effect,"  (Bouvier's  case,  L.  T.,  p.  84G,)  it  is  sufficient  for  all 
purposes. 

■  The  earnestness  with  which  the  distinguished  counsel  for 
Lawrence  has  pressed  the  suggestion  that  what  the  court  in 
Bouvier's  case  were  in  doubt  about  was,  whether  the  conven- 
tion with  France  had  not  been  abrogated  entirely,  and  not 
whether  it  had  been  saved  in  its  full  force  and  effect,  renders 
it  necessary  to  say  that  this  cannot  be  so ;  because  Bouvier 
was  demanded  under  the  convention,  and  the  court  had  no 
hesitation  in  ordering  his  surrender.  To  make  his  surrender 
possible,  it  was  necessary  not  only  that  there  should  be  a 
machinery  act  like  that  of  1870,  but  also  a  treaty,  or  an  arrange- 
ment authenticated  by  an  order  in  council.  The  report  states 
that  there  was  in  existence  no  other  convention  for  extradi- 
tion on  which  the  surrender  could  be  based. 

I  conclude  that  the  British  extradition  act  of  1870  has  no 
bearing  upon  the  question  raised  by  the  petitioner. 

II.  I  come  now  to  consider  whether  the  treaty  of  1842,  taken 
alone,  warrants  the  petitioner  in  his  claim  for  immunity. 

It  is  not  contended  that  th'e  treaty  confers  that  immunity 
expressly.  As  is  well  known ,  the  extradition  provision  therein 
is  one  of  great  simplicity,  and  specifies  no  more  than  that  the 
two  Governments  will  thereafter,  upon  due  requisition,  mutu- 
ally "  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crimes  of  murder,  or  assault  with  intent  to  commit  mur- 
der, or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utter- 
ance of  forged  paper,  committed  within  the  jurisdiction  of 
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either,  shall  seek  an  asylum  or  shall  be  fouud  within  the  ter- 
ritory of  the  other." 

Therefore  the  only  question  remaining  is  whether,  when  the 
treaty  was  made,  the  parties  thereto  understood  that  after 
surrender  fugitives  would  be  liable  only  for  the  crime  made 
out  in  the  proceedings  therefor.  Such  understanding  might 
appear  in  the  correspondence  between  the  negotiators  of 
the  treaty,  or  the  debates  in  Congress  and  Parliament,  or  in 
subsequent  action  by  courts  in  cases  afiecting  i)ersons  sur- 
rendered. 

No  reference  to  the  present  topic  is  contained  in  such  cor- 
respondence or  debates,  or,  as  I  am  informed,  in  any  subse- 
quent diplomatic  correspondence  between  the  two  Govern- 
ments ;  and  the  decision  of  the  courts  in  the  two  countries, 
so  far  as  they  can  be  traced,  are  (without  an  exception)  to  the 
effect  that  fugitive  criminals  are  not  entitled*  to  such  immunity. 

It  is  to  be  remarked  that  the  language  of  the  treaty  is  prob- 
ably that  of  the  American  negotiator,  IVIr.  Webster,  a  gentle- 
man familiar  with  the  i>ractice  in  cases  of  surrender  of  fugi- 
tives from  justice  between  the  States,  and  desirous  that,  as  to  . 
ithe  offenses  named  in  the  treaty,  that  practice  should  be  ex- 
tended especially  to  fugitives  escaping  beyond  the  long  neigh- 
boring Canada  line.  The  simx)le  pregnant  expression  in  the 
•treaty  requiring  fugitives  to  be  delivered  ''  to  justice,'^  neither 
more  nor  less,  was  probably  suggested  by  the  parallel  expres- 
sion in  the  Constitution,  which  describes  those  who  are  to  be 
surrendered  between  the  States  as  those  who  flee  "from  jus- 
tice." The  opinion  of  Judge  (afterwanls  !Mr.  Justice)  !N"e1son 
in  Williams  vs.  Bawji,  10  AVendell,  630,  expresses  briefly 
-what  I  believe  has  been  the  uniform  American  doctiine  upon 
this  subject.  In  that  case  a  fugitive  had  been  surrendered 
by  Massachusetts  to  Xew  York  on  a  charge  of  obtaining 
goods  by  false  pretenses.  After  surrender  he  was  arrested 
in  a  civil  suit.  On  moving  for  his  discharge  from  arrest,  as 
being  a  breach  of  public  faith,  his  counsel  said :  • 

"  On  the  requisition  of  the  governor  of  this  State  he  has 
been  delivered  up  by  the  governor  of  another  State  to  answer 
to  a  criminal  charge,  not  to  be  subjected  to  arrests  here  on 
civil  process." 
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To  this  Jadge  iN'elson  said : 

^'  There  is  no  pretense  that  the  criminal  proceeding  in  this 
case  was  a  mere  pretext  to  bring  the  defendant  within 
the  jurisdiction  of  the  court  for  the  purpose  of  proceeding 
^igainst  him  civiliter.  The  argument  of  the  defendant's  coun- 
sel in  this  particular  is  not  supported  by  the  facts  of  the  case. 
Had  such  facts  appeared,  the  defendant  would  have  been 
discharged.    As  it  is,  the  motion  is  dismissed  with  costs." 

I  believe  that  it  \i\\\  not  be  disputed  that,  according  to 
American  international  law,  ftigitives  from  justice,  when  bona 
fide  returned  to  justice,  are  returned  to  it  without  any  qualifi- 
cation arising  out  of  the  fact  that  they  had  almost  succeeded 
in  committing  a  fraud  upon  its  jurisdiction  by  flight.  I  say 
when  returned  bona  fide^  because  it  is  beyond  doubt  that  no 
jurisdiction  can  arise  in  «ase  the  government  which  made  the 
surrender  has  been  induced  to  do  so  by  deceit.  I  will  add 
that  the  recognition  of  the  above  rule  of  jurisdiction  in  the 
relation  of  so  many  intelligent,  well-ordered  communities 
affords  a  strong  presumption  that  it  is  not  immoral  or  in  any 
sense  contrary  to  first  principles,  and  also  that  as  the  rela- 
tions between  foreign  governments  become  more  and  more 
free  from  collateral  obstructions,  (one  of  whidi  I  shall  men- 
tion before  I  conclude,)  this  will  become  more  and  more  the 
rule  in  all  extraditions. 

The  cases  in  which  American  courts  have  held  that  per- 
sons surrendered  under  the  treaty  of  1842  were  liable  for  other 
offenses  than  the  extradition  crime  are  those  of  Caldwell 
(8  Blatchford,  131)  and  Barley  (Clark  on  Extraditi(m,2d  ed.,  p. 
90,  n.;  also,  Report  of  British  Extrad.  Comm.  1868,  pp.  53  and 
60.)  In  Admance  v.  LagravCy  (American  Law  Eegister,  May, 
1875,)  the  court  of  apjieals  of  !New  York  held  the  same  doc- 
trine as  to  a  fugitive  arrested  in  a  civil  suit,  although  the 
extradition  was  discredited  as  having  been  ^'ostensibly"  for 
a  crime. 

The  above  are  the  only  American  cases  on  this  subject 
which  I  have  met ;  that  of  San/ord  v.  Chasej  3  Cowen,  381, 
cited  by  the  petitioner,  is  not  in  point. 

Resting  upon  the  above  uncontradicted  practice  and  de- 
cisions as  proof  that  it  is  the  universal  understanding  of  the 
authorities  in  the  United  Sta.tes  that  fugitives  when  surren- 
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(lered  to  justice,  without  more  being  said,  are  surrendered 
thereto  generally,  absolutely,  and  simply,  I  will  now  inquire 
whether  the  British  doctrine  difters  therefrom. 

The  special  extradition  committee  of  the  House  of  Com- 
mons, referred  to  above,  consisted  of  eighteen  i^ersons,  amongst 
whom  were  some  of  the  most  distinguished  public  men  of  the 
empire,  viz:  Messrs.  Bouverie,  Layard,  Walpole,  W.  E. 
Foster,  Stansfeld,  J.  S.  Mill,  Sir  Francis  Goldsmid,  Sir  R.  P. 
Collier,  and  the  solicitor-general.  Their  labors  issued  in  the 
enactment  of  the  law  of  1870.  In  order  to  obtain  particular 
information  upon  the  topic  of  extradition,  they  summoned 
before  them  and  examined  as  experts  Sir  Thomas  Henry, 
£.  A.  Hammond,  (the  permanent  under  secretary  of  state 
for  foreign  affairs,)  Mr.  Mullens,  and  others.  I  have  looked 
carefiilly  through  th^  proceedings  and  report  of  the  com- 
mittee. The  evidence  taken  by  them  is  reported  at  length. 
At  the  time  of  his  examination  Mr.  Hammond  had  been  in 
public  office  continuously  for  forty-five  years,  and  had  been 
under  secretary  since  1854.  I  think  that  it  must  be  con- 
ceded that  any  statement  by  him  of  the  English  view  of  the 
matter,  especially  when  acquiesced  in  by  the  eminent  men, 
of  various  shades  of  political  belief,  before  Whom  it  wa«  made, 
must  be  accepted  as  correct.  Mr.  Hammond  called  the  at- 
tention of  the'committee^to  Burley's  case  (cited  above)  aa  one 
in  which  an  American  court  had  proceeded  to  put  tf  fugitive 
surrendered  by  Great  Britain  upon  trial  for  an  offense  other 
than  the  extradition  crime,  and  stated  that  whilst  it  was  pend- 
ing the  matter  had  been  referred  to  the  law  officers  of  the 
Crown,  and  that  they  had  held  that  he  might  be  so  tried.  At 
another  point  he  expresses  his  own  personal  opinion  as  being 
to  the  same  effect.  (Questions  1032  and  206.)  The  former 
passage  in  his  evidence  is  as  follows:  ^'The  question  was 
referred  to  the  law  officers  in  this  country,  audit  was  held  that 
if  the  United  States  put  him  bona  fide  on  his  trial  for  the 
offense  in  respect  of  which  he  was  given  up,  it  would  be  dif- 
ficult to  question  the  right  to  put  him  upon  his  trial  also  for 
piracy  or  any  other  offense  which  he  might  be  accused  of 
committing  within  their  territory,  whether  or  not  such  offense 
was  a  ground  of  extradition  or  even  within  the  treaty."  No 
exception  was  taken  to  either  statement,  although  several 
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memberB  of  the  oommittee  made  remarks  thereupon.  I  sop- 
pose  that  the  requiremeot  therein  of  a  previous  bma  Jlde 
trial  for  the  extradition  crime  is  due  to  the  circumstance  that 
the  case  submitted  went  upon  that  hypothesis,  in  which 
event,  of  course,  the  opinion  would  conform  to  such  special 
feature.  It  seems  plain,  inasmuch  as  the  bona  fides  of  the 
•extradition  is  the  important  matter,  that,  in  the  absence 
of  a  treaty  rendering  a  certain  sort  of  evidence  thereof  exclu- 
sively admissible,  any  pertinent  evidence  is  competent.  A 
previous  trial  is  plain  and  high,  but  not  the  only,  evidence  of 
bmM  fides  in  the  previous  proceedings  for  extradition. 

In  the  minutes  of  the  committee  it  is  also  stated  that  one 
Heilbroun,  having  been  surrendered  by  the  United  States  to 
Oreat  Britain  for  forgery  and  acquitted  thereof,  was  after- 
wards put  upon  trial  by  the  latter  for  a  larceny  cammit.ted  at 
the  same  time,  and  was  convicted.  (Question  1152,  &c.) 
Paxton's  case,  in  Canada,  is  to  the  same  effect.  My  attention 
has  been  called  to  these  and  some  of  the  cases  cited  above  by 
Mr.  Clarke's  Treatise  on  Extradition. 

A  moment's  attention  to  the  argument  in  Bouvier's  case 
(above)  will  show  that  the  court  assumed  that,  previously  to 
the  act  of  1870,  the  French  treaty  of  1843  [and  so  of  course 
the  American  treaty  of  1842]  sanctioned  trials  for  offenses 
previous  to  surrender  other  than  the  extradition  crime. 

I  understand  these  cases  to  be  uncontradicted  in  Great 
Britain,  and  therefore  that  tbe  executive  and  judicial  authori- 
ties of  that  Government  agree  with  those  of  the  United  States 
in  pronouncing  against  the  existence  of  the  immunity  claimed 
by  the  petitioner  under  the  treaty  of  1842  considered  alone. 

Upon  the  whole  I  am  of  opinion : 

L  That  as  there  has  been  no  promise  or  conduct  by  any 
person  who  represented  the  United  States  in  the  proceedings 
for  the  petitioner's  extradition  which  modifies  the  op^:«tion 
of  the  treaty  upon  his  present  condition,  that  condition  is  hero 
a  question  of  law,  not  of  policy. 

II.  Therefore,  that  the  President  cannot  interfere  in  the 
civil  suit  pending  against  the  petitioner }  and 

III.  That  no  ground  has  been  laid  for  an  order  to  discharge 
the  petitioner  from  further  prosecution  upon  the  criminal 
matters  spedfled  in  the  petition. 

33p 
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Inamioeh  as,  aeeofdiDg  to  tbe  Tiews  of  this  Govanmaity 
extradition  is  wholly  a  matter  of  positive  int»itatioiial  law, 
I  have  confined  the  above  discoMmi  to  the  relatioiis  actoally 
existing  betwixt  the  United  States  and  Great  Britain.  I 
have  therefore  omitted  to  remark  npon  the  French  domestic 
regulation  of  1841«  by  which  this  immonity  is  provided  for 
fugitives  extradited  to  France^  For  the  same  caase  it  seems 
unnecessary,  except  incidentally,  to  refer  to  the  circumstance 
that  the  similar  feature  in  the  British  act  of  1870  is  due, 
not  to  a  conviction  that  it  is  proper  in  itself,  but  to  a  desire 
to  prevent  all  chance  that  a  fugitive  may  be  demimded  for 
one  offense  and  then  tried  besides  for  an  offense  in  its  nature 
politicaL  (Hansard,  vol.  202,  p.  ^$02,  Beport  Extrad.  Comm., 
Question  666,  &c.,  &c.) 

The  reason  for  inserting  so  sweeping  a  provision  to  effect 
an  object  so  limited  may  be  gathered  from  the  minutes  of 
the  committee  of  1868.  Briefly  stated,  it  is,  that  as  nations 
differ  npon  what  constitutes  a  political  offense,  the  benefit  of 
the  British  view  thereupon  can  be  secured  to  fugitives  only 
by  providing  that  they  shall  be  triable  for  no  offenses  except 
such  as  have  been  previously  scrutinized  by  British  officials. 

The  provision  of  1870  is  therefore,  so  to  say,  collateral,  and 
announces  no  general  principle  in  international  law. 

As  the  general  ideas  of  government  and  justice  which  pre- 
vail in  Great  Britain  and  the  United  States  preserve  the  like- 
ness due  to  a  not  remote  common  origin,  nothing,  either  past 
or  apprehended,  has  suggested  to  either  party  the  propriety 
of  putting  an  end  to  the  extradition  agreement  of  1842  by 
notice,  as  provided  in  the  eleventh  article  of  the  treaty.  This 
would  be  a  natural  and  easy  step  towards  the  introduction  of 
a  stipulation  like  that  in  the  act  of  1870.  As  regards  each 
other,  therefore,  these  powers  prefer  the  agreement  of  1842  to 
the  one  last  mentioned,  which,  however,  each  of  them  has  of 
late  adopted  in  arrangements  with  some  other  States.  Until 
something  has  occurred  to  render  either  of  these  powers  ap- 
prehensive that  political  offenders  cannot  be  protected  against 
tbe  other  unless  by  restricting  jurisdiction  to  the  extradition 
crime,  the  rule  of  the  treaty  of  1842  will  probably  remain 
in  force.  In  the  meantime,  that  npon  a  proper  occasion  the 
Government  of  the  United  States  will  either  suggest  or  will 
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consent  to  sach  a  restriction,  is  shown  by  its  recent  treaties 

^ith  Italy,  1867,  and  Nicaragua,  1868.    (Statutes  at  Large, 

vol.  15,  p.  639,  and  vol.  17,  p.  815.) 

I  am,  sir,  very  respectfnlly,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 
The  President. 

Note. — The  Attorney-Genecal,  previous  to  his  appointment,  had  been 
consalted  with  professionally  in  behalf  of  the  petitioner  in  the  above  case, 
and  for  that  reason  took  no  part  in  advising  the  President  upon  the  mat- 
ter submitted  by  him.  In  connection  with  the  foregoing  opinion  of  the 
Solicitor-General,  see  the  case  of  United  States  vs.  Lawrence  (13  Blatch.  C. 
C.  R.,  295,)  the  defendant  there  being  the  same  person  whose  petition  is 
considered  in  that  opinion. 


OBSTRUCTION  TO  NAVIGATION. 

In  the  absence  of  legislation  by  Congress  upon  the  subject  of  the  improve- 
ment of  the  harbor  of  Saint  Louis,  or  of  the  navigation  of  the  Mis- 
sissippi River  at  that  point,  no  one  is  authorized  to  institute  judicial 
proceedings  in  behalf  of  the  United  States  against  the  city  of  Saint 
Louis  for  the  abatement  as  a  nuisance  of  the  Bryan  street  dike,  con- 
structed by  that  city  in  said  river. 

The  anticipation  that,  should  such  legislation  hereafter  be  adopted,  th& 
dike  will  be  an  obstacle,  is  no  ground  for  interference. 

Department  op  Justice, 

October  11, 1875. 

Sir  :  In  the  matter  of  the  obstruction  to  the  Mississippi 
River  at  Saint  Louis  by  the  "Bryan  street  dike,''  referred 
to  in  yours  of  the  26th  of  June  last,  I  understand  the  facts 
to  be  as  follows : 

1.  As  part  of  a  plan  for  improving  the  wharves  of  Saint 
Louis,  this  dike  has  been  constructed  by  order  of  the  city, 
extending  700  feet  into  that  part  of  the  river  channel  which 
lies  within  its  own  limits. 

2.  The  navigation  of  the  river  has  not  been  injured  thereby. 

3.  The  current  of  the  river  has  been  turned  against  the 
Illinois  shore,  and  a  considerable  portion  washed  away. 

4.  Up  to  the  present  time  no  plan  for  the  improvement  of 
the  harbor  of  Saint  Louis  has  been  adopted  by  the  authori- 
ties of  the  United  States,  although  the  board  of  engineer» 
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have  under  consideratioD,  and  are  inclined  to  reeommend,  a 
scheme  whi(^,  if  hereafter  adopted,  will  have  been  rendered 
more  difficult  and  expensive  by  the  effects  of  the  dike  above 
mentioned. 

The  question  is,  whether  under  the  above  state  of  facts  the 
United  States  can  obtain  an  injunction  against  and  abate- 
ment of  the  dike  t 

In  my  opinion,  under  the  existing  absence  of  le^slation 
npon  this  subject,  no  one  is  authorized  to  take  such  action  on 
b^alf  of  the  United  States. 

It  is  expressly  stated  by  Colonel  Simpson  (May  22, 1875) 
that  the  general  navigation  of  the  river  has  not  been  and 
probably  will  not  be  injured ;  and  it  cannot  bepr&tumed  that 
a  work  deliberately  undertaken  by  the  city,  under  the  advice 
of  experts  in  such  matters,  for  the  advantage  of  its  own  com- 
merce, will  be  otherwise  than  advantageous  tfiereto.  There 
lias  been  no  legislation  by  the  United  States  in  exercise  of 
tmy  control  which  that  Government  may  possess  over  this 
latter  subject,  and  I  apprehend  that  the  chaHces  that  it  may 
•do  so  hereafter  affords  no  ground  for  an  interference  based 
mpon  the  anticipation  that  in  such  event  the  dike  will  be  a 
nuisance. 

The  injury  to  the  shore  of  Illinois  raises  a  question  that 
will  be  -decided  by  the  proper  tribunals  whenever  brought 
t)efore  l^em  at  the  instance  of  that  State,  or  of  such  citizens 
as  may  be  directly  interested. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solidtar-  Oeneral, 
The  Sbcbetaby  of  Wab. 

Approved^ 

EDWAKDS  PIERRBPONT. 


BBANDING  CIGAR-BOXES. 

The  proviw  in  section  31  of  the  act  of  June  6,  1872,  ch»p.  315,  author* 
izing  the  use  of  wood,  metal,  paper,  &c.,  separately  or  in  combination^ 
for  packing  tobacco,  snnff,  and  cigars,  under  regulations  of  the  Com- 
missioner of  Internal  Revenue,  does  not  by  implication  modify  or  in 


TO   THE    SECRETARY   OF   THE   TREASURY.  617 

Br*B#lBf  €tf«r-BoiC8. 

any  way  affect  the  leqatTement  of  the  act  of  July  20,  1868)  chap.  186, 
section  89,  that  certain  numbers  and  names  be  burned  into  cigar-boxe& 
with  a  branding-iron  before  removing  them  from  the  manufactory. 

Department  of  Jxistioe, 

October  11, 1875^ 

Sir  :  The  case  stated  by  the  Commissioner  of  Internal  Rev- 
enue to  you  in  bis  note  of  the  29th  ultimo,  which  on  the  30th 
ultimo  was  transmitted  by  you  to  this  Department,  is  briefly 
as  follows : 

The  internal  revenue  act  of  1868,  chap.  186,  sec.  89,  (15 
Stat.,  160,)  required  certain  numbers  and  names  to  be  burned 
into  cigar-boxes  with  a  branding  iron,  before  such  boxes  should 
be  removed  from  the  cigar  manufactory — nothing  being  said 
in  that  law,  or  any  other  law  up  to  that  time,  as  to  the  mate- 
rial of  which  such  boxes  should  be  made.  Afterwards,  by  the 
act  of  1872,  chap.  315,  sec.  31',  (17  Stat.,  252,)  it  was  provided 
^<  that  wood,  metal,  paper,  or  other  materials  may  be  used 
separately  or  in  combination  for  packing  tobacco,  snuff,  and 
cigars,  under  such  regulations  as  the  Commissioner  of  Internal 
Kevenue  may  establish.'' 

The  question  occurs  whether  this  latter  provision  has  im- 
pliedly effected  a  modification  of  the  above  requirement  of  a 
brandy  so  far  as  to  authorize  the  Commissioner  to  dispense 
with  it  by  "regulations,"  substituting  {ex,  gr.)  a  stencil  mark^ 
&c. 

If  the  later  authority  conferred  upon  the  Commissioner,  to 
allow  cigar-boxes  to  be  made  of  wood,  metal,  paper,  &c., 
were  necessarily  inconsistent  with  the  earlier  requirement  of 
a  brand,  there  would  be  a  fair  ground  for  conclusion  in  favor 
of  such  modification.  But  if  the  material  specified  in  1872 
be  not  necessarily  inconsistent  with  the  branding  provision  of 
1868,  there  is,  as  I  apprehend,  little  ground  for  such  conclu- 
sion; t.  e ,  if  there  be  i^aper  which  will  admit  of  branding  with 
a  hot  iron,  and  metal  that  will  display  marks  made  by  such 
branding,  the  act  of  1872  is  to  be  read  as  giving  permission 
to  use  only  such  paper,  metal,  and  other  materials  as  will  admit 
of  and  display  names,  numbers,  &c.,  branded  thereinto  mth  a 
hot  iron. 

Ah  there  is  such  paper,  metal,  &c.,  I  am  of  opinion  that  th« 
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requirement  of  burning  with  a  hot  iron,  &c.,  is  not  to  be  dis- 
pensed with. 

The  **  regulations''  intrusted  to  the  Commissioner  are  ob^i- 
<u6ly  incidental  to  the  provision  as  to  ^<  material "  and  are  not 
intended  to  confer  power  irrespective  of  such  change.  I 
therefore  cannot  attribute  to  this  incident  a  scope  beyond 
that  attributable  to  its  principal. 

The  result  that  this  attributes  no  significance  in  this  respect 
to  the  provision  of  1872  is  not  important,  for  it  may  have  sig- 
nificance in  some  other  respect;  and,  besides,  in  a  statute 
meant  for  frequent  ai)plication  in  important  every -day  trans- 
actions, by  persons  having  no  special  skill  in  construing 
statutes,  the  policy  of  legislators  is  always  to  be  rather  ^uper- 
HiLovs  than  obscure.  As  cigar- boxes  in  fact  have  always,  I  be- 
lieve, been  made  of  trood,  it  may  have  removed  a  doubt  to 
authorize  them  expressly  to  be  made  of  other  materials ;  and, 
besides,  here  and  there  some  one  may  have  been  found  to 
believe  that  burning  meant  more  than  permanent  results  of 
heat  applied  with  a  hot  iron,  and  was  inconsistent  with  the 
use  of  any  kind  of  paper. 

Previously  to  this  amendment  manufacturers  might  be  the 
more  averse  to  experimenting  upon  "  materials"  other  than 
the  one  previously  in  use,  because  the  removal  from  the  fac- 
tory of  cigars  "  not  properly  boxed"  is,  by  virtue  of  the  same 
section  which  requires  "burning,"  &c.,  a  felony.  And  per- 
haps this  consideration  renders  me  less  willing,  in  a  matter 
of  a  supposed  conflict  of  proxisions,  to  sanction  a  construction 
which,  if  not  concurred  in  by  the  courts,  will  expose  citizens 
to  so  grave  a  consequence. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  General. 

The  Secretary  of  the  Treasury. 

Approved. 

EDWARDS  PIERREPONT.  . 


CASE  OF  MAXWELL\S  HEIRS. 

In  Noyember,  17d9,  a  concession  of  four  sqaare  leagues  of  land,  in  terri- 
ritory  now  witbin  the  State  of  Missouri,  was  made  by  the  Spanish 
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authorities  to  M.,  for  certain  purposes.  In  Febmary,  1806|  the  land 
was  snryeyed,  and  the  survey  certified  to  by  the  surveyor-general  for 
Upper  Louisiana.  In  June,  1806,  and  again  in  May,  1810,  claim  for  the 
land  under  said  concession  and  survey  was  presented  by  M.  to  the  board 
of  land  commissioners  for  Louisiana  Territory  and  was  rejected.  M.  died 
on  the  28th  of  May,  1814.  On  the  97th  of  April,  1816,  Congress  passed 
an  act  for  the  benefit  of  certain  nephews  of  M.,  which  released  to  and 
vested  in  them  all  the  right,  title,  and  interest  of  the  United  States  in 
and  to  any  real  estate  whereof  M.  died  seized.  The  land  included  in  said 
survey  having  since  been  surveyed  by  the  United  States  as  public 
lan<ls,  and  a  large  part  thereof  disposed  of,  the  heirs  of  the  nephews 
aforesaid  have  applied  for  scrip  under  the  act  of  June  2,  1858,  chap.  6 1, 
in  lieu  of  the  land. 
Meld  (1)  that  M.'s  seizure  of  the  laud  referred  to,  at  the  time  of  his  death, 
may  be  proved  by  traditionary  or  hearsay  evidence ;  (3)  that  by  the 
presentation  of  the  concession  and  survey  to  the  board  of  commissioners, 
and  from  the  recognition  by  Congress  of  possession  and  claim  according 
thereto  as  existing  in  claunsof  the  same  class  from  1811  to  1829,  M.  must 
be  regarded  to  have  been  seized  of  the  land  when  he  died;  (3)  that 
accordingly  M.  ^^died  seized ''  of  the  land  within  the  meaning  of  the 
act  of  181B ;  (4)  that  this  act  is  equivalent  to  a  patent  fur  a  specific 
tract  of  laud,  and  both  located  and  satisfied  the  inchoate  claim  of  M. ; 
(.5)  that  the  act  of  1858,  being  limited  to  laud  claims  not  located  or 
satisfied,  is  inapplicable. 

Department  of  Justice, 

Nov€7nber  5, 1875. 

Sir:  The  subject-matter  of  your  communication  of  27th  of 
August  last  is  as  follows : 

On  the  3d  of  November,  1799,  whilst  the  territory  now  com- 
prised within  the  State  of  Missouri  belonged  to  Spain,  as  part 
of  Louisiana,  the  Spanish  authorities  made  a  concession  to 
James  Maxwell^  curate  of  Saint  Oenerieve,  and  vicar-general  of 
Illinois,  of  four  leagues  square  of  the  vacant  lands  therein  situ- 
ated between  the  Black  River  and  the  Currents,  which  are  branches 
of  the  White  River,  at  the  distance  of  from  thirty  to  thirty  five 
league  from  Saint  Genevieve,  for  the  colonization  thereupon  of 
Irish  Catholic  emigrants. 

On  th^  9th  of  February,  1806,  the  premises  (containing  one 
liundred  and  twelve  thousand  eight  hundred  and  ninety-six 
arpents)  were  surveyed  by  the  deputy  surveyor,  and  certified 
to  by  Soulard,  the  surveyor-general  for  Upper  Louisiana. 

On  the  28th  of  June,  1806,  and  again  on  the  29th  of  IVfay, 
1810,  a  claim  for  this  land  under  the  above  concession  and 
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snrvey  was  presented  by  Maxwell  to  the  board  of  land  com- 
missioners  appointed  by  the  United  States  to  pass  upon  land 
claims  in  the  Louisiana  Territory,  and  upon  both  occasions  it 
was  rejected. 

On  the  15th  of  March,  1833,  it  was  again  presented  to  that 
board  by  the  Catholic  bishop  of  Missouri,  claiming  as  suc- 
cessor to  James  Maxwell,  vicar-general,  &c.,  as  aforesaid;  and 
on  the  20th  of  August,  1835,  it  was  again  rejected. 

There  is  no  evidence  by  witnesses  having  personal  knowl- 
ddge  thereof  that  James  Maxwell  ever  took  actual  x)os8e8sion 
of  the  above  premises.  The  only  evidence  of  such  x>osses8ion 
is  by  witnesses  who  at  an  early  day,  going  back  to  1820,  were 
acquainted  with  persons  that  had  known  Maxwell,  and  told 
the  witnesses  that  he  had  been  in  possession  of  said  premises — 
making  a  clearing  and  improvement  and  building  several 
houses  thereupon,  among  others  a  stone  house,  in  which  a 
store  was  kept  Maxwell  died  on  the  28th  day  of  May,  1814. 
Upon  the  27th  of  April,  1816,  Congress  passed  an  act  (6  Stat^ 
108)  for  the  benefit  of  John  P.  and  Hugh  H.  Maxwell,  nephews- 
of  the  said  James  Maxwell,  which  released  to  them  all  the  right j 
titUj  and  interest  of  the  United  States  in  and  to  any  real  estate 
whereof  a  certain  James  Maxwell  died  seized  on  the  28tA  of  ifay, 
1814,  and  vested  the  saine  in  them  as  fully  as  if  they  had  been 
citizens  of  the  United  States  on  the  said  14th  (!  2Sth)  of  May  y  1814. 

James  Maxwell  had  owned  and  died  seized  of  some  small 
tracts  besides  the  large  one  now  in  controversy. 

The  tract  included  in  the  above  Soulard  survey  has  within 
a  few  years  past  been  surveyed  by  the  United  States  as  public 
lands,  and  a  very  large  part  thereof  has  subsequently  been 
disposed  of. 

The  heirs  of  the  said  John  P.  and  Hugh  H.  Maxwell  have 
ow  applied  for  scrip  under  the  act  of  June  2, 1858  (11  Stat.,. 
291),  in  lieu  of  the  said  one  hundred  and  twelve  thousand 
eight  hundred  and  ninety-six  arpents. 

Upon  the  above  statement  you  ask  the  following  questions: 

1.  Is  the  evidence  of  tradition  and  reputation  hereinbefore 
referred  to  competent  to  prove  the  fact  to  which  it  relates! 

2.  Do  the  concession  and  survey  of  Soulard  aforesaid  estab- 
lish the  seizin  of  the  said  James  Maxwell  at  the  time  of  his- 
death? 
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3.  Upon  the  facts  aforesaid,  was  the  said  James  MaxweU 
seized  of  the  premises  in  controversy*at  the  time  of  his*death^ 
within  the  purview  of  the  said  act  of  April  27, 1816  f 

4.  Are  the  heirs  of  the  said  John  P.  and  Hugh  H.  Maxwell 
entitled  to  scrip  or  certificates  of  location  under  the  act  of 
June  2, 1858,  in  lieu  of  the  lands  contained  in  the  Soulard 
survey!  * 

I  will  now  proceed  to  submit  answers  to  these  questions: 

1.  As  regards  the  first  question,  the  flEu^ts  are,  that  the  pos- 
session to  which  the  evidence  relates  ended  more  than  sixty 
years  since,  on  the  28th  of  May,  1814 ;  that  facts  denoting  a 
possession  by  somebody  (viz,  fields  and  houses)  were  known  to 
the  citizens  who  attended  the  hearsay  as  to  the  party  con- 
nected therewith.  Referring  more  particularly  to  the  testi- 
mony of  Buford  and  Huff  (see  papers  transmitted),  the  evi- 
dence is  that  residents  in  the  vicinity  of  the  land,  now  dead, 
told  Mr.  Huif  long  ago  that  the  old  houses  and  fields,  whose 
existence  is  proved  by  Mr.  Buford,  were,  to  their  knowledge^ 
once  occupied  and  cultivated  by  James  MaxwelL 

It  seems  to  me  tiiat  this  evidence  is  competent,  under  a  rule 
extensively  adopted  in  the  United  States,  and  thus  stated  by 
the  learned  and  able  lawyers  who  in  1838  constituted  the 
supreme  court  of  North  Carolina : 

<^  In  a  country  recently,  and  of  course  thinly  settled,  and 
where  the  monuments  of  boundaries  were  neither  so  exten- 
sively known  nor  so  permanent  in  their  nature  as  in  the 
country  of  our  ancestors,  we  have  from  necessity  departed 
somewhat  firom  the  English  rule  as  to  traditionary  evidence. 
We  receive  it  in  regard  to  private  boundaries,  but  we  require 
that  it  should  either  have  something  definite  to  which  it  can 
adhere,  or  that  it  should  be  supported  by  proof  of  correspond- 
ent enjoyment  and  acquiescence.  A  tree,  line,  water-course 
may  be  shown  to  have  been  pointed  out  by  persons  of  a  by- 
gone generation  as  the  true  line  or  water-course  called  for  in 
an  old  deed  or  grant.  A  field,  house,  meadow,  or  wood  may 
be  shown  to  have  been  reputed  the  property  of  a  particular 
man  or  family,  and  to  have  been  claimed,  enjoyed,  and  occu- 
pied as  such."  (3  Dev.  &  Bat.,  51.)  See  Martin  vs.  Folgsey 
15  Cal.,  275 ;  Boardman  vs.  Reed,  6  Pet.,  328. 

2.  As  it  appears  that  both  the  concession  and  the  survey 
were  presented  by  James  Maxwell  to  the  commissioners,  it 
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follows,  according  to  the  decisions  in  Chouteau  vs.  Eckert^  2 
H0W./344,  Bissell  vs.  Penrose,  8  How.,  317,  and  other  like 
cases,  that  although  such  survey  was  merely  private^  yet  as 
possession  and  claim  corresponding  thereto  was,  during  the 
I>eriod  from  1811  to  1829,  recognised  by  Congress  as  existing 
in  that  class  of  claims,  James  Maxwell,  in  consequence  of 
that  circumstance  alone,  (waiving  all  hearsay  evidence,)  must 
be  regarded  as  having  been  seized  of  the  land  in  question 
when  he  died. 

3.  I  therefore  conclude  (upon  each  of  the  principles  just 
stated,  considered  separately)  that  Congress,  by  the  words 
"  died  seized,''  in  the  act  of  1816,  intended  to  describe  the 
relation  held  bv  Maxwell  at  the  time  of  his  death  to  these 
lands. 

In  arriving  at  this  intentiojiy  it  must  be  borne  in  mind  that 
Maxwell's  survey  and  claim  of  fee-simple  thereunder  had,  a 
few  years  before,  according  to  law,  been  duly  reported  to  Con- 
gress by  the  Louisiana  commissioners. 

4.  Inasmuch,  then,  as  Maxwell's  possession  or  seizin  was 
after  1811  regarded  by  Congress  as  coextensive  with  the 
Soulard  survey,  a  confirmation  of  land  described  by  reterence 
to  his  seizin  was  equivalent  to  a  confirmation  thereof  accord- 
ing to  the  boundary  set  forth  in  such  survey.  The  act  of 
1816,  therefore,  amounted  to  a  patent  for  a  specific  tract  of 
land,  and  both  located  and  satisfied  the  inchoate  claim  of 
•James  Maxwell. 

It  follows  that  the  act  of  1858,  ^hich  affords  remeiiy  only 

where  land  claims  "  have  not  been  located  or  satisfied,"  has 

no  application. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  Qeneral. 
The  Secbetary  of  the  Interior. 

Approved. 

EDWARDS  PIERREPONT. 


DUTY  OF  DISTRICT  ATTORNEY. 

Se<;tion  15  of  the  act  of  June  22, 1874,  cbap.  391,  modifies  section  836  Rev. 
Stat.,  in  80  far  as  to  require  the  district  attorney  to  commence  proceed- 
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logs  in  all  caseo  covered  by  the  latter  Bection,  excepting  onljf  where  the 
oaee  cannot,  in  his  Judgment,  be  '^  sustained.'' 
It  is  the  duty  of  the  district  attorney,  however,  to  report  the  facts  to  the 
Secretary  of  the  Treasury  in  every  case,  (as  well  where  proceedings  are 
instituted  by  him  as  where  they  are  not,)  to  the  end  that  the  Secretary 
may  determine  what  'Hhe  ends  of  public  justice  require"  in  relation 
theret'O. 

Department  of  Justice, 

November  11, 1875. 

Sir:  I  submit  for  your  consideration  the  following  opinion 
in  reply  to  yours  of  the  5th  instant,  addressed  to  the  Attorney- 
General,  asking  ^^  whether  section  15  of  the  ^act  to  amend  the 
customs-revenue  laws  and  to  rei)eal  moieties,'  approved  June 
22, 1874,  is  to  be  construed  as  repealing  so  much  of  section 
838  Revised  Statutes  as  makes  it  incumbent  upon  every 
district  attorney  in  cases  of  violation  of  the  customs  revenue 
laws  to  report  to  the  Secretary  of  the  Treasury  for  his  direc- 
tion, where  the  attorney  decides  that  proceedings  cannot 
probably  be  sustained  or  that  the  ends  of  public  justice  do 
not  require  proceedings  to  be  instituted.'' 

Since  the  passage  of  the  above  act  of  1874,  the  district 
attorney  must  "initiate"  proceedings  irrespective  of  his  own 
judgment  as  to  the  "ends  of  public  justice"  in  that  connec- 
tion. But  his  official  duty  will  still  require  that  he  shall  at 
once^  pending  such  initiatiorij  report  the  fact  to  the  Secretary 
and  take  his  direction  in  regard  to  the  further  prosecution  of 
the  same.  Practically,  with  due  diligence  by  the  United 
States  attorney,  the  ends  of  economy  alluded  to  in  the  letter 
inclosed  bj^  you  may  be  almost  as  well  served  in  this  way  as 
heretofore,  and  at  the  same  time  effect  may  be  given  to  the 
obvious  desire  expressed  in  the  act  of  1874  to  reduce  to  a 
minimum  the  number  of  public  officials  who  in  such  matters 
are  competent  to  "compromise"  or  "relieve," or  (which  might 
under  a  loose  construction  be  the  same  thing)  enter  in  that 
connection  into  a  consideration  of  the  broad  "  ends  of  public 
justice." 

My  view  of  the  effect  of  the  act  of  1874  upon  section  838  is 
that  the  United  States  attorncj*  may  wholly  abstain  from 
proceeding  only  where  he  thinks  that  the  case  cannot  be 
"sustained";  that  in  other  cases  he  must  bona  fide  initiate 
proceedings;  that  in  both  cases  he  should  still  report  the 
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&ct8  to  the  Secretary  and  receive  '< directions"  still;  the  only 
change  being  that  these  directions,  if  coinciding  with  the 
views  of  the  report,  will,  in  cases  other  than  such  as  cannot 
be  sustained,  be  directions  forbidding  a  further  prosecution^ 
instead  of  acquiescing  in  such  a  course  already  taken  below; 
whilst  as  regards  cases  reported  notnuBtaiimblej  such  directions 
will  still  be  mere  acquiescence.  This  constitutes  the  Secre- 
tary the  only  judge  of  what  the  ends  of  public  jtistice  require, 
whilst  it  leaves  the  attorney  to  pass  upon  such  professional 
matters  as  are  involved  in  the  question  whether  a  case  can 
be  sustained. 

Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 

8olioiU>r-  OeneraL 
The  Segbetaby  of  the  Treasury. 

Approved. 

EDWAKDS  PIERBEPONT. 


FORFEITURE  OF  CONTRACT. 

Where  a  perBou  contracted  with  the  United  States  to  remove  certain  rock 
from  the  harbor  of  San  Francisco,  and  whilst  engaj^ed  in  the  work  was 
ei^oined  by  a  coort  of  the  State  from  recsiving  an  installment  of  pay  due 
thereupon,  whereby  he  was  hindered  from  going  on  with  the  contract : 
Seld  that  process  issued  under  the  authority  of  a  State  cannot  legally 
obstruct,  directly  or  indirectly,  the  operations  of  the  United  States 
GoTernment ;  yet  advised,  under  the  circumstances  here  presented,  thAt 
th9  contract  be  declared  forfeited. 

Department  of  Justice, 

January  8, 18 .6. 

Sir  :  I  have  considered  yours  of  the  17  th  ultimo  and  its 
inclosures,  addressed  to  the  Attorney-General.  From  th:8  it 
appears  that  the  person  who  contracted  with  the  United 
States  to  remove  Rincon  Bock,  in  the  harbor  of  San  Fran- 
cisco, whilst  actively  engaged  in  such  work,  has  been  enjoined 
by  a  court  of  the  State  of  California  from  receiving  an  in- 
stallment of  pay  due  him  thereupon,  and  thereby  has  been 
hindered  from  proceeding  under  his  contract.  It  also  appears 
that  this  delay  upon  his  part  has  been  prolonged  so  far  as  to 
render  him  liable  to  have  his  contract  declared /or/«if«(f,  with 
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a  eonse^p^ential  liability  tipon  the  part  of  his  nureties  to  complete 
the  same;  and  tiiat  such  a  dedaiation  of  forfeiture,  &c., 
would  probably  result  ia  a  satisfactory  completion  of  the 
work.    This  state  of  things  seems  to  be  very  plain. 

It  is  dear  that  no  process  issued  under  the  authority  of  a 
State  government  can  obstruct,  directly  or  indirectly,  the 
operations  of  the  Government  of  the  United  States.  There- 
fore a  contractor  cannot,  dum  fervet  opus,  be  hindered  from 
receiving  and  applying  to  the  prosecution  of  his  current  work 
the  current  payments  by  which  the  United  States  supply  him 
with  ability  to  serve  them. 

The  principles  which  govern  this  state  of  things  seem  to 
be  very  plain.  It  might  be  well  to  have  a  case  invohing 
them  presented  to  the  Supreme  Court  of  the  United  States, 
so  that  the  annoyance  and  hinderanee  often  ^nsing  in  this 
oonnection  might  be  put  an  end  to  by  au  authoritative  decla- 
ration. 

In  the  present  state  of  authority  it  would  be  offensive  to 
advise  a  contractor  in  the  case  supposed  to  disregard  the  in- 
junction ;  and  such  disregard  would  involve  him,  tempcMrarily 
at  least,  in  grave  personal  complications. 

The  only  other  general  relief  is  to  have  the  case  speeded  by 
writs  of  error  to  the  highest  court  of  the  State,  and  Anally 
to  the  Supreme  Court  of  the  United  States. 

Inasmuch  as  in  the  present  case  a  deckueation  that  the  con- 
tract has  been  forfeited,  &c.,  {womises  effectual  relief,  as  ap- 
pears by  the  case  presented  to  yon,  I  recommend  that  course 
to  be  taken. 

No  other  occurs  to  me  as  equally  advisable,  taking  into 
consideration  at  once  the  urgent  requirements  of  the  pnUie 
service  Mid  the  maintenance  of  a  proper  deference  for  the 
orders  of  the  tribunal  which  has  intafered — a  deference  which 
in  the  absence  of  recent  adverse  decisions  by  our  hi^teist 
court,  covering  the  very  point  here  at  issue j  seems  indispensable. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Bolioitor'  Oenerai. 

The  SSOBISTABY  OF  Wab. 

Approved. 

EDWARDS  PIBBREPONT. 
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OBSTRUCTION  TO  NAVIGATION. 

Where  a  dike  wa«  being  constnicted  by  an  iron  company  in  the  Ohia 
River,  leading  from  the  shore  to  deep  water,  which  it  was  apprehended 
by  persons  engaged  in  navigating  that  river  would  obstruct  its  naviga- 
tion, and  application  was  made  by  the  latter  to  the  engineer  officers 
of  the  United  States  to  interfere:  Held  that  in  the  absence  of  Congres- 
8ional  legislation  the  public  authorities  of  the  United  States  have  no 
power  to  deal  with  such  a  matter. 

Department  of  Justice, 

January  12,  1876. 

Sir:  I  have  considered  the  case  stated  in  yours  of  the  17tb 
ultimo,  addressed  to  the  Attorney-General,  which  is  substan- 
tially as  follows: 

An  iron  company  at  Steubenville,  Ohio,  is  constructing  a 
cinder  dike  upon  its  riparian  property  on  the  Ohio  River  to 
deep  water  opposite,  so  as  to  enable  it  the  better  to  ship  its 
products.  In  the  opinion  of  an  expert  grave  cause  exists  to 
apprehend  that  this  dike  will  obstruct  the  navigability  of  the 
river  at  that  point,  and  persons  whose  business  calls  them  to 
navigate  the  river  have  applied  to  engineer  officers  of  the 
CTnited  States  at  Cincinnati  for  protection  against  this  threat- 
ened injury. 

Whether  the  dike  is  or  threatens  to  be  a  nuisance  to  navi- 
gation upon  the  Ohio  is  a  question  of  fact,  which,  like  all 
other  such  questions,  when  involving  rights  of  property,  must 
be  tried  by  the  ordinary  civil  tribunal8*of  the  country.  In 
the  absence  of  Congressional  legislation  the  public  authorities 
of  the  United  States,  as  I  suppose,  have  no  power  to  deal  with 
such  a  question  upon  their  own  motion.  If  private  citizens 
who  have  an  interest  in  the  matter  clioose  to  refer  such  ques- 
tion to  the  courts  of  Ohio  or  (the  rules  of  jurisdiction  over 
persons  being  observed)  to  those  of  the  United  States,  no 
doubt  a  proper  relief  will  be  administered.  (State  of  Penn- 
sylvania  vs.  Wheeling  Bridge^  13  Peters,  at  p.  567,  &;c.)  In 
theory  the  remedies  now  enjoyed  by  private  citizens  in  re- 
spect to  nuisances  are  perfect;  ani  these  apply  to  nuisances 
upon  rivers  as  completely  as  to  those  existing  elsewhere.  It 
remains  with  Congress  alone  to  authorize  the  sort  of  inter- 
ference suggested  by  the  parties  referred  to  above,  and  that 
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body  has  not  chosen  so  to  do.  1 1  concur  upon  this  point  in 
the  views,  of  the  Chief  of  Engineers,  expressed  in  a  communi- 
cation which  I  find  amongst  the  inclosures  transmitted  with 
your  letter. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 
Hon.  W.  W.  Belknap, 

Secretary  of  War, 

Approved. 

EDWAEDS  PIEREEPONT. 


ADVERTISEMENT  OF  MAIL-ROUTES. 

Id  October,  1875,  the  Postmaster-General  requested  the  publisher  of  a 
newspaper  in  Alabama  to  insert  therein  an  advertisement  of  proposals 
for  carrying  the  mail  in  that  State,  provided  he  would  do  it  for  a  sum 
not  exceeding  |C88.12.  The  advertisement  was  duly  inserted,  and  the 
pablislier  claims  therefor  $1,992,  the  latter  amount  being  agreeably  ta 
the  rat«  fixed  by  the  Clerk  of  the  House  of  Kepresent-atives  under  sec- 
tion 38^  Rev.  Stat. :  Held  that  section  3941  Rev.  Stat.,  and  not  section 
3823  Rev.  Stat.,  furnishes  the  law  applicable  to  this  case;  that  under 
the  former  of  these  sections  the  Postmaster-General  had  power  to  select 
the  medium  of  advertising  the  proposals  and  to  limit  by  agreement  the 
compensation  therefor,  and  that  the  publisher  is  bound  the  same  as  he 
would  be  in  an  ordinary  case  of  compliance  with  a  request  conditioned 
like  the  above. 

Department  of  Justice, 

January  13, 1876. 

Sir  :  I  have  considered  the  case  stated  in  yours  of  the  6th 
instant,  addressed  to  the  Attorney-Gtoneral,  which  is  substan- 
tially as  follows: 

On  the  30th  October,  1875,  the  Postmaster-General  trans-, 
mitted  a  note  to  the  publisher  of  the  National  Bepublican  at 
Belma,  Ala.,  requesting  him  to  insert  for  a  certain  period  an 
advertisement  inviting  proposals  for  carrying  the  mails  in 
the  State  of  Alabama,  provided  it  could'  be  inserted  ^^for  a  sum 
not  excseding  $688.12."  Thereupon  such  advertisement  was 
duly  insert^.  The  publisher,  however,  now  claims  therefor 
the  sum  of  $1,992,  upon  the  ground  that  the  Bepublican  was 
selected  by  the  Clerk  of  the  House  of  Representatives  (under 
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the  authority  of  fiev.  Stat.,  sec.  3823)  as  one  oi  tiie  papers  in 
whieh  all  itdverti^ements  by  tmif  eiveouUce  officer  of  the  Umi$d 
States  shall  be  published^  and  that  such  Clerk  (under  tiie  same 
section)  fixed  the  compensation  for  such  work,  and  that  by 
such  ascertainment  it  amounted  to  the  sum  above  charged. 

The  question  to  which  my  attention  is  specially  invited  is 
whether  section  3823  (above  cited)  so  controls  the  dealings 
between  the  Postmaster-General  and  the  Republican  as  to 
prevent  all  operation  of  the  ordinary  rules  by  which  parties 
acting  upon  letters  like  that  of  the  Postmaster-Greneral  above 
cited  are  usually  bound.  In  other  words,  cannot  a  person  who 
otherwise  would  be  entitled  by  law  to  receive  a  certain  sum 
for  his  services  agree  to  receive  a  less  sum;  and,  if  so,  does 
not  the  above  statement  witness  an  agreement  to  that  effect  t 
Is  it,  on  the  face  of  the  above  section,  so  much  public  policy 
that  a  publisher  shall  receive  a  certain  sum  that  his  agree- 
ment to  receive  a  less  sum  is  a  nullity! 

I  need  not  discuss  this  question,  and  waive  it  the  more 
readily,  because  a  decision  in  flavor  of  the  Oovernment  would 
leave  unanswered  questions  upon  cases  in  which  the  puUisher 
may  have  taken  or  shall  take  the  advertisement  with  a  protest 
in  behalf  of  his  legal  rights — a  circumstance  which,  under  the 
very  rigid  provisions  of  the  section  before  me,  might  be  em- 
barrassing. 

There  is  another  question  which  I  pass,  viz,  as  to  the  pres- 
ent competency  of  section  3823  considered  as  giving  the  Clerk 
of  the  House  of  Eepresentatives  power  to  make  contracts  on 
behalf  of  Executive  Departments.  I  very  seriously  doubt 
whether  so  much  of  the  aet  of  1867  as  makes  this  provision 
was  ^^ permanent  in  its  nature"  witiiin  the  meaning  of  section. 
5595  of  the  revision.  It  bears  upon  its  face  marks  of  the  very 
extraordinary  ciroumstsuices  which  called  it  into  existence. 
Those  circun^tauees,  by  the  judgment  of  Congress,  have 
passed  away,  ajid  a  consideration  of  the  question  whether 
the  act  does  not  confer  upon  an  officer  of  one  House  of  Con- 
gress functions  as  to  the  particular  matter  before  me  tohiek 
are  anomalous  may  well  be  had  when  a  case  calling  for  it  has 
arisen. 

I  entirely  waive  it  now,  for  I  am  of  opinion  that  the  act  of 
1872  (Bev.  Stat,  sec.  3941)  gives  the  law  for  the  case  pre- 
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aented.  That  act  makes  provision  for  the  specific  case  of 
advertising  for  contracts  for  carrying  the  mail  and  for  other 
advertisements  of  the  Post-Offlce  Department.  After  enact- 
ing that  the  Postmaster-General  shall  give  public  notice  in 
newspapers,  it  proceeds  tlms:  "and  the  Postmaster- General 
shall  direct,  by  special  order  in  each  case,  the  newspapers  in 
which  mail-letting  or  other  proposals  relative  to  the  business 
of  his  Department  shall  be  advertised,  and  no  publisher  shall 
be  paid  for  sucli  advertisement  without  having  been  requested 
by  the  Postmaster-General  to  publish  the  same." 

This  language  cannot  be  reconciled  with  that  of  section 
3827  by  a  sugsrestion  that  the  newspapers  in  which  the  Post- 
master-General is  to  direct  such  notices  to  be  given  must  be 
the  newspapers  selected  b.v  the  Clerk  of  the  House  of  Rep- 
resentatives. It  is  i)lain  that  the  direction  of  the  Postmaster- 
Oeneralj  by  special  order  in  each  case,  required  (above)  in  order 
to  justify  payment  t-o  a  publisher,  is  a  provision  differing  en- 
tirely from  one  by  which  a  law  deprives  that  officer  of  all 
discretion  in  giving  directions  as  to  the  newspapers  in  which 
the  advertisements  are  to  be  made.  Again,  the  act  of  1872  is 
a  specific  act,  applying  to  the  Post-Office  Department,  whilst 
the  act  of  1867  applies  to  all  executive  officers.  This,  by  a 
well-known  rule  of  construction,  gives  to  the  former  preference 
in  operation  as  regards  the  Post-Office  Department.  Another 
matter  is  that  in  1872  the  causes  for  which  Congress  made  the 
distinction  observed  in  the  law  of  1867  between  the  States  there 
mentioned  (*'theten  rebellions  States")  had,  in  the  opinion  of 
the  national  legislature,  ceased  to  exist.  It  is  in  accordance 
with  the  judgment  of  Congress  as  to  the  general  condition  of 
things  that  the  act  of  1872,  which  was  a  re-enactment  and 
consolidation  of  all  the  post-office  laws,  put  an  end  to  such 
distinction  made  by  the  act  of  1867. 

I  need  hardly  add  that  the  enumeration,  at  the  close  of  the 
act  of  1872,  of  certain  statutes  as  repealed  by  it,  does  not 
prevent  the  operation  of  the  rule  by  which  that  act  does  also 
modify  any  other  statute  that  may  be  substantially  inconsist- 
ent therewith. 

It  remains  to  observe  that  the  Revised  Statutes  were  in- 
tended (section  5595)  to  be  a  recognition  of  the  statutory  law 
of  the  United  States,  "permanent  in  its  nature,"  as  it  existed 
34  p 
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on  the  first  day  of  December,  1873,  and  wei*e  not  intended  ta 
change  such  law.  Therefore,  the  mere  brinpng  forward  of 
the  act  of  18G7  into  that  revision  alongside,  as  it  \rere,  of 
the  act  of  1872,  did  not,  without  more  said,  alter  the  relative 
effect  of  those  acts.  Although  it  may  be  admitted  that  the 
Revised  Statutes  have  altered  the  law  in  some  instances, 
where,  for  instance,  their  express  language  prevents  any  other 
conclusion,  yet  the  presumption  as  to  all  such  enactments  is 
otherwise,  and  tliis  is  not  rebutted  by  the  facts  above  men- 
tioned. 

I  may  add  that  the  circumstance  (orally  suggested  to  me) 
that  since  1872  the  Postmaster-General  has  conformed  his 
directian  in  such  cases  to  the  selection  made  under  the  a<5t  of 
1867  by  the  Clerk  of  the  House  of  Representatives,  does  not 
embarrass  the  present  question,  inasmuch  as  there  is  nothing^ 
in  the  existence  of  a  power  in  the  Postmaster- General  to  give 
directions  like  those  to  the  Republican,  which  contlicts  with 
a  power  in  him  to  direct  such  advertisements  to  be  made  ia 
the  way  just  suggested.  In  his  discretion  and  upon  his  own 
responsibility  he  may  under  that  power  designate  the  same 
newspapers  that  have  been  already  designated  for  like  pur- 
poses by  the  Clerk  of  the  House  of  Representatives,  and  that 
without  troubling  himself  about  the  right  of  such  latter  ap- 
pointment, or  anything  else  except  the  fact  that  it  had  been 
made.  What  is  asserted  here  is,  not  that  he  cannot  make 
such  designation  in  this  latter  way,  but  that  he  need  not. 

I  am  therefore  of  opinion  that  the  publishers  of  the  Repub- 
lican are  bound  by  the  conclusions  drawn  in  ordinary  casea 
fi*om  a  compliance  with  a  request  conditioned  as  is  tiiat  of  the 
Postmaster-General  above,  and  therefore  are  entitled  to  no 
more  than  $688.12, 

I  am,  very  resi)ectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor 'OeneraJ. 
The  Postmaster-Geneeal. 

Approved. 

EDWARDS  PIERREPONT 
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CONTRACTS  WITH  JOHN  M.  MUELLER. 

In  July,  1872,  M.  contracted  to  furnish  all  the  dimension  stone  require<i 
for  the  custom-house  huilding  at  Chicago,  111.,. to  be  delivered  at  its 
site,  and  to  be  "of  uniform  color,  free  from  flaws,  stains,  or  discoloring 
matter."  By  a  subsequent  contract  he  agreed  to  cut  such  stone  in 
such  manner  and  at  such  place  as  might  be  rec^uired  by  the  agent  or* 
the  United  States  :  Held  (1)  that  the  two  contracts  are  not  merged  into 
one  by  the  fact  that  M.  is  contractor  in  each  :  (2)  that  his  obligations 
under  the  first  contract  are  not  affected  by  his  engagement  under  the 
second,  nor  are  his  rights  under  the  latter  affected  by  the  fact  that  he 
had  furnished  the  stone  upon  which  the  work  was  to  be  done. 

The  undertaking  of  M.  in  the  first  contract  that  the  stone  should  be  free 
from  discoloring  matter,  stains,  <&c.,  (it  being  understood  that  such 
stone  needed  to  be  cut  before  being  used,)  was  in  effect  an  undertak- 
ing that  when  cut  the  stone  should  be  free  from  discoloring  matter, 
stains,  &c. 

Under  the  second  contract  he  fulfills  his  obligation  if  he  skillfully  cuts 
the  stone  fiirnished  by  the  Unit«d  States,  though  it  has  onlj*  been  pro- 
visionally accepted  by  the  latter,  and  is  not  responsible  for  the  stock. 

Department  of  Justice, 

Janum^y  17,  1876. 

Sir  :  Youm  of  the  11th  ultimo,  in  reference  to  the  two  con- 
tracts with  John  M.  Mueller  for  dimension  stone,  &c.,  for 
the  custom-house  building  at  Chicago,  has  been  duly  consid- 
ered. 

The  former  of  these  contracts,  made  July  23,  1872,  binds  ■ 
Mueller,  amongst  other  things,  to  furnish  from  a  certaia 
quarry  in  Adams  County,  Ohio,  all  the  dimension  stone  that, 
may  be  requii^  for  such  building,  the  same  to  be  delivered 
at  its  site,  and  to  be  ^^  of  uniform  color,  free  from  flaws,  stains,., 
or  discoloring  matter."  The  stone  was  to  be  paid  for  at  the 
time  of  its  delivery — 10  per  cent,  thereof  as  usual  being  re- 
tained as  a  guaranty  of  the  fulfillment  of  the  contract. 

By  a  subsequent  contract,  dated  February  18, 1873,  Mueller^ 
w^ho  is  described  therein  as  the  person  who  had  made  the 
contract  above,  agreed  to  furnish  the  proper  means  for  cut- 
ting, and  to  cut  each  stone  in  such  manner  and  at  such  place 
<i8  might  he  required  by  the  agent  of  the  United  States. 

It  is  stated  that,  in  accordance  with  the  right  reserved  to» 
them  to  select  the 'place  at  which  the  stone  should  be  cut,  the 
United  States,  through  their  agent,  have  selected  the  city  ot 
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Chicago,  leaving  the  precise  locality  to  the  convenience  of 
the  contractor,  and  that  thereupon  the  latter  has  chosen  a 
spot  about  two  miles  distant  from  the  site  of  the  i)roposed 
l)uilding,  at  which  point  all  the  rough  stone  has  been  un- 
loaded from  cars,  and  whence,  after  cutting,  it  has  been 
transported  to  the  building. 

I  am  of  opinion  that  the  above  two  contracts  are  not  merged 
into  one  by  the  fact  that  Mueller  is  contractor  for  both  ;  also, 
Ihat  his  obligations  under  the  former  contract  are  not  aflfected 
by  his  engagement  under  the  latter;  and,  conversely,  that 
Jiis  rights  under  the  latter  contract  are  not  affected  by 
i:he  fact  that  he  had  furnised  the  stone  upon  which  the  work 
is  to  be  done. 

Under  the  first  contract  Mueller  is  to  furnish  stone  for  a 
particular  purpose,  which  ])urpose  he  knew  required  it  to  be 
•cut ;  and  so,  in  effect,  he  has  agreed  that  tchoi  cut  it  shall  be 
of  uniform  cohr,  free  from  flawH,  stmm,  or  discoloring  matter. 
This  is  no  more  than  to  apply  the  common  principle  that 
wbere  one  furnishes  material  for  a  particular  purpose,  his 
special  words  of  w^arranty  are  in  effect  to  be  attached  to  the 
article  as  applied  to  such  purpose.  A  warranty  that  certain 
stone  shall  be  free  from  discoloring  matter — it  being  under- 
stood that  such  stone  will  need  to  be  cut  before  being  used 
by  the  vendee — is  a  warranty  that  it  shall  possess  that  quality 
vfter  being  cut.  Therefore,  when  the  stone  is  delivered  in  the 
rough,  it  is  accepted  subject  to  the  condition  that  on  being 
jcut  it  shall  still  answer  the  warrant  v. 

By  the  second  contract  Mueller  is  to  cut  the  stone  which 
the  United  States  may  supply  to  him  for  that  puri)ose,  out 
of  that  which  under  the  first  contract  he  has  delivered  and 
they  have  received,  subject  to  the  results  of  cutting.  He 
oannot  cut  whatever  stone  he  may  choose  to  cut  of  the  lots 
<|uarried  by  him  and  brought  to  Chicago.  The  agents  of  the 
United  States  have  a  right,  even  whilst  the  stone  is  in  the 
irough,  to  decide  whether  any  part  of  it  fails  to  answer  the 
above  description,  and  none  of  that  not  accepted  by  them 
provisionally  is  to  be  manufactured.  I  say  accepted  by 
them  provisionally,  for  after  the  stone  has  been  cut  it  is  again 
to  be  inspected,  and  may  be  returned  to  Mueller  under  his 
:first  contract,  if  it  then  fails  to  answer  the  description  above 
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quoted.  Bat  if  it  be  returned  after  such  inspection  for  faults* 
in  the  material,  Mueller  does  not  lose  the  price  agreed  to  be* 
paid  for  cutting.  As  cutter  he  fulfills  his  duty  by  skillfully 
cutting  the  stone  furnished  by  the  United  States,  and  is  not 
responsible  for  the  stock.  Such  return  involves  only  a  loss- 
of  the  price  of  the  stock.  I  of  course  do  not  here  speak  of 
rejections  occasioned  by  faults  in  cutting. 

Such  seem  to  me  to  be  the  results  to  the  United  States  of 
having  in  this  case  divided  between  two  contracts  and  virtu- 
ally two  p(»rsonp  the  obligations  generally  created  by  one  con- 
tra(!t  and  devolved,  ni  soUdOj  upon  one  person. 

On  perusal  of  the  tirst  contract,  I  was  inclined  to  think 
(from  the  use  of  the  word  "  boxing  ^  in  that  i)art  which  spec- 
ifies w^hat  items  the  United  States  may  deduct  from  the  pricer 
to  be  paid  to  Mr.  Mueller  in  case  they  be  compelled  to- 
undertake  the  work  themselves)  that  it  was  understood  be* 
tween  the  parties  to  the  first  contract  that  Mr,  Mueller  waa 
to  deliver  the  stone  cut  (hCy  hoicever,  Jiaving  then  no  duty  in 
connection  with  such  cutting)  or  uncut,  as  the  United  States 
might  determine,  but  after  two  free  conversations  thereupon 
with  the  Supervising  Architect,  I  have  concluded  to  leave  the 
matter  for  further  consideration,  as  it  is  probable  that  the 
present  opinion  will  settle  all  practical  questions  between  Mr. 
Mueller  and  the  United  States. 

I  am,  with  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 

The  Secretary  of  the  Treasury. 

Approved. 

EDWARDS  PIERRE POXT. 


COURT  OF  ALABAMA  CLAIMS— MARSHAL'S  FEES. 

The  Court  of  Comiiiissiouers  of  Alabama  Claims  has  no  authority  to  allow 
compensation  to  the  nirirshal  of  the  District  of  Columbia  for  his  servicer 
in  connection  with  that  court. 

For  an3'  service  of  i)rocess  undt-r  the  act  constituting  said  court,  which 
comes  within  the  description  of  any  of  the  acts  for  which  by  section  829 
Rev.  Stat,  marshals  are  allowed  fees,  (e.  g.,  service  of  a  warrant,  of  sum 
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moiis,  or  8ubp<Bna,  under  order  of  the  court,)  the  marshal  is  entitled  to 
the  fee  in  such  section  given. 
Fees  thus  earned  and  received  by  the  marshal  form  a  part  of  the  emolu- 
ments of  his  office,  and  should  be  included  in  his  emolument  rt  turn. 

Depabtment  of  Justice, 

Februmn/  1,  1876. 

^SiR:  Yours  of  the  29th  of  December  last,  addressed  to  the 
Attorney-General,  siibiuits  for  his  consideration  the  following 
case  and  questions : 

"The  marshal  of  the  United  States  for  the  District  of  Co- 
lumbia claims  compensation  for  services  in  the  *  Court  of  Com- 
missioners of  Alabama  Claims'  at  the  rate  of  $3,200  per  an- 
num, commencing  July  1,  1875,  the  legality  of  which  claim  is 
doubted.  I  have,  therefore,  to  request  your  advice  and 
opinion : 

**  First.  Whether  the  marshal  shall  receive  such  fees  as  are 
allowed  by  law  for  similar  services  performed  by  him  in  the 
United  States  courts  of  the  District  of  Columbia,  or  such  com- 
pensation as  shall  be  allowed  by  the  Court  of  Commissioners 
of  Alabama  Claims.    • 

"Second.  Does  the  compensation  paid  to  the  marshal, 
-whether  as  fees  allowed  by  law  or  as  salary  allowed  by  the 
court,  constitute  a  part  of  the  emoluments  of  his  office,  to  l)e 
reported  to  the  Attorney-General  and  limited  to  a  fixed  sum  ?'' 

The  officers  of  the  court  mentioned  above  are  designated  in 
schedules  4,  5,  and  G.of  the  act  which  constituted  it.  (18 
8tat.,  246.)  In  these  sections  ex))ress  provision  is  made  for 
compensation  to  the  judges,  clerk,  and  attorney.  As  to  the 
marshal,  section  6  provides  '^'that  the  marshal  of  the  United 
States  for  the  District  of  Columbia  or  his  deputies  shall  serve 
all  process  issued  by  said  court,  preserve  order  in  the  phiceof 
sitting,  and  execute  the  orders  of  the  said  court ; ''  by  section 
4  the  court  is  to  be  '*  allowed  the  necessary  actual  expenses 
of  office  rent,  furniture,  fuel,  stationery,  and  printing,  and 
other  incidental  expenses  *  •  •  ,  to  be  audited  and  paid 
under  the  direction  of  the  Secretarv  of  State ;"  andbv  section 
15  '^the  moneys  necessary  for  the  payment  of  the  salaries  of 
the  judges  and  other  officers  authorized  by  this  act  and  of  the 
expenses  of  the  said  court  as  hereinbefore  mentioned  are 
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bereby  appropriated  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated.?' 

There  is  therefore  a  marked  distinction  between  the  judges, 
clerk,  and  attorney  upon  one  side,  and  the  marshal  upon  the 
other.  The  three  former  officers  were  created  for  the  occasion, 
whilst  the  latter  is  an  old  office,  whose  duies  are,  as  it  were, 
expanded  to  meet  the  same  occasion.  As  regards  compensa- 
tion, express  proxision  is  made  for  the  neic  offices,  whilst  none 
is  made  expressly  for  the  old. 

However,  the  court  is  invested  with  the  control  of  a  fund 
for  the  payment  of  its  "  necessary  actual  expenses,''  and  in 
this  connection  it  is  suggested  that  compensation  to  its  mar- 
shal is  one  necessary  expense. 

It  may  be  assumed  that  the  services  of  a  marshal  are  nec- 
essary services  for  such  a  tribunal.  The  question  is,  whether 
<5omi)en8ation  for  those  services,  under  the  circumstances  here 
stated,  is  also  necessary. 

Ordinarily  extra  services  are  connected  with  a  presumption 
of  extra  pay  as  incident  thereto.  Here  it  is  said  that  the  mar- 
shal of  the  District  receives  by  law  certain  compensation 
for  the  ordinary  duties  of  his  office,  but  as  the  duties  in  ques- 
tion are  e.vtraardi7iary,  they  deserve  extraordinary  comi)ensa- 
^tion ;  and  that  such  conclusion  is  so  certain  as  to  render  it 
presumable  that  Congress,  although  silent  as  to  a  si>eciflc  com- 
pensation for  this  officer  whilst  providing  specific  compensa- 
sation  for  all  the  other  officers  of  this  court,  intended  to  leave 
the  question  of  such  compensation  and  its  measure  to  be  de- 
cided by  the  court,  under  an  etcetera  i)rovision  for  '^  incidental 
expenses''  usual  in  such  cases. 

We  are  to  ask,  therefore,  whether  the  addition  of  new 
duties  to  an  existing  office  warrants  the  raising  of  an  implied 
<i^sumpsit  (as  it  were)  against  the  United  States  to  pay  addi- 
tional compensation  to  the  incumbent. 

It  will  not  be  questioned  that  Congress  has  the  power  to 
add  such  duties,  and  that  whetlier  these  warrant  additional 
pay  is  entirely  a  matter  of  legislative  discretion. 

If  in  any  case  Congress  has  said  that  they  do  not  warrant 
«uch  pay,  there  can  be  no  room  for  doubt. 

I  think  that  there  could  be  no  more  room  for  doubt  if  the 
-case  were  that  Congress  has  made  general  provision  for  such 
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matters,  reserving  to  itself  thereby  the  exclusive  discretion 
of  passing  upon  questions  of  additiofuil  compensation,  and  pro- 
hibiting its  payment  unless  there  be  both  an  expt^ess.  leffiata- 
tive  alloicanee  and  an  explmt  legislative  appropriation  there- 
for. 

The  principle  seems  to  be  that  all  other  departments  except 
the  legislative  are  to  presume  that  the  ordinary  compensa- 
tion of  an  officer  is  a  full  consideration  for  the  whole  of  his  time, 
and  therefore  that  such  time,  if  not  now  fully  employed,  may 
be  appropriated  entirely  whenever  Congress  may  choose.  In 
technical  language,  such  additional  ai>propriation  of  his  time 
and  faculties  constitutes  no  consideration  upon  which  to  base 
the  supposition  of  an  imj)lied  promise,  or  even  an  equity  for 
compensation,  unless  in  an  appeal  to  Congress. 

Section  1764  of  the  Kevised  Statutes  provides  that  no  com,' 
pensation  shall  be  made  for  any  extra  services  whatever  which 
any  officer  may  be  required  to  perform  unless  expressly  author- 
ized by  law;  and  section  1765  adds  that  no  officer  in  any 
branch  of  the  public  serv  ice,  whose  salary,  pay,  or  emoluments 
are  fixed  by  law,  shall  receive  anj-  additional  pay,  extra 
allowance,  or  compensation,  in  any  form  w^hatever,  for  any 
other  service  or  duty  whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is 
for  such  additional  pay,  extra  allowance,  or  compensation. 

By  the  former  of  the  sections  just  quoted  compensation  for 
"extra  service"  must  be  expressly  authorized  by  law;  by  the 
second,  an}'  appropriation  for  "other  service  or  duty"  must 
"explicitly  state  that  it  is  for  such 'additional  pay,"  &c. 

It  will  be  seen  by  referring  to  its  history-  that  the  above 
result  has  been  attained  only  after  repeated  legislative  efforts 
to  make  an  end  of  extra  pay,  and  as  a  means  thereto  to  de- 
prive officers  of  the  United  States,  whose  tempers  towards- 
the  question  are  naturally  aftected  by  agreeable  and  long- 
continued  association  with  the  claimant,  of  any  jurisdiction 
over  it. 

Whatever  may  be  said  as  to  the  strength  of  the  implication- 
Conveyed  by  the  Alabama  claims  act  to  the  effect  that.  Con- 
gress intended  that  the  marshal  should  be  paid  and  that  the 
court  should  both  ascertain  the  measure  of  his  compensation 
and  give  a  warrant  for  it,  it  is  enough  to  say  that  Congress- 
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has  forbidden  the  employment  of  implications  and  presump- 
tions ill  such  cases,  and  has  made  its  own  express  assent,  given 
twice  over — ex,  gr.^  for  allowance  and  for  appropriation — aneces- 
sary  prerequisite  to  the  passing  of  such  a  claim ;  or,  to  come 
down  to  the  very  case  here  presented,  the  circumstance  that 
an  express  provision  and  explicit  appropriation  is  made  for 
the  judges,  clerk,  and  attorney  in  the  act  of  1874,  whilst  none 
is  made  for  the  marshal,  necessarily  determines  in  the  negative 
the  claims  set  up  by  the  latter. 

The  question  whether  additional  pay  to  a  public  officer  is 
necessary  is,  under  our  system,  purely  legislative  in  character. 
Congress  therefore  by  general  expressions,  which  leave  to  the 
Court  of  Alabama  Claims  a  competency  to  pass  upon  the  neces- 
sity of  certain  contingent  expenses,  has  not  committed  ta 
that  court  the  power  of  raising  and  of  deciding  upon  a  ques- 
tion of  additional  pay.  Such  a  power  in  persons  bearing 
their  relation  to  the  officer  here  interested  is  (I  say  it  with 
perfect  respect)  the  very  "  mischief"  which  the  above  legisla- 
tion was  intended  to  "remedy." 

I  add  that  I  think  it  plain  that,  for  any  service  of  process 
under  the  act  constituting  the  Court  of  Alabama  Claims  which 
comes  within  the  description  of  any  of  the  acts  for  which  by 
section  829  of  the  Revised  Statutes  marshals  are  allowed 
fees,  the  marshal  here  is  entitled  to  the  fee  in  such  section 
given ;  ex.  gr.j  service  of  a  warrant,  or  summons,  or  subpcena 
under  order  of  the  Court  of  Alabama  Claims  comes  in  terms 
within  the  operation  of  section  829. 

Upon  the  whole,  I  hope  to  be  understood  as  answering 
your  questions  as  follows : 

I.  For  services  to  the  Court  of  Commissioners  of  Alabama 
Claims  the  marshal  is  to  be  allowed  fees  wherever  in  terms 
such  services  have  fees  attached  thereto  by  other  statutes. 
TJiis  is  not  for  similar  services,  but  for  the  same  services  men- 
tioned in  the  statutes  giving  fees.  Section  829  does  not 
annex  its  fees  to  writs,  &c.,  issuing  out  of  a  circuit  court,  or  a 
district  court,  but  to  any  writs  lawfully  coming  to  his  hands 
from  any  authoritj'.  I  am  also  of  opinion  that  the  Court  of 
Alabama  Claims  has  no  power  to  alloio  compensation  to  the 
marshal. 

II.  Whatever  compensation  comes  to  the  marshal  because 
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of  the  act  constituting  the  Court  of  Alabama  Claims  makes  a 
part  of  the  emoluments  of  his  oflBice,  to  be  reported  to  the 
Attorney-General,  and  limited  to  a  fixed  sum. 

I  need  not  compare  this  case  with  that  in  the  10th  volum® 
•of  the  Opinions  of  the  Attorneys  General,  p.  458,  further  than 
to  say  that  there  the  act  expressly  provided  fees  for  all  "  simi- 
lar services,"  &c.,  (nullum  simile  est  idem,)  and  as  explicitly 
made  an  appropriation  for  their  payment.  Here  the  appro- 
priation is  not  explicit,  because  the  act  of  itself  allows  no 
compensation,  but  merely  adds  to  a  class  of  duties  which  are 
compensated  by  other  statutes. 

I  am,  with  great  respect,  your  obedient  servant, 

S".  F.  PHILLIPS, 

Solicitor-  General. 

The  Seceetarv  of  the  Treasury. 

Approved. 

EDWARDS  PJERREPONT. 


LETTING  CONTRACTS— AD VERTLSEMENT. 

Ill  July,  1872,  the  Commissioner  of  Patents,  without  previous  advertise- 
ment, contracted  with  P.  to  furnish  certain  photolithogra])hic  copies 
of  patent  drawings  of  date  anterior  to  July  1,  1870,  and  of  such  other 
dates  as  the  Conunissiouer  might  designate,  the  contract  (which  was 
snbst-quontly  modified)  to  run  until  July  1,  1875.  Appropriations  were 
made  for  c<mtinuing  the  work  in  lS7:i  1^*74,  and'  1875.  *  On  the  'i7th  of 
March,  1875,  the  Commissioner  (without  advertising)  and  P.  extended 
the  contract  so  as  to  cover  so  much  of  the  appropriation  of  $100,000 
made  by  the  a^t  of  March  3,  1875,  chap.  129,  for  producing  copies  of 
drawings  of  current  and  back  issues,  as  should  be  used  for  producing 
such  co))ies  by  photolithographing.  P.  thereupon  made,  in  good  faith, 
large  expenditures  to  enable  him  to  execute  the  contract  thus  extemled. 
The  Joint  Congressional  Committee  on  Printing  were  consulted  with 
reference  to  tie  original  contract  and  also  the  extension,  and  approved 
both  :  Held  that  the  contract  of  March  *27,  1H75,  (extension  of  original 
contract,)  having  been  made  without  due  advertisement,  is  not  valid 
and  binding  upon  the  Government ;  and  that  the  fact  that  the  con- 
tractor made,  in  good  fiiith,  expenditures  to  enable  him  to  perform  the 
same  does  not  give  it  validity. 

An  officer  who,  in  giving  out  a  contract,  has  failed  to  comply  with  the 
statutory  provision  requiring  advertisement  previous  to  letting  the 
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contract,  canTiot,  by  permitting  performance  thereunder  to  proceed  to 
any  extent,  make  8uch  contract  obligatory  uiK)n  the  Government. 

Opinion  of  Attorney-General  Bates  (10  Opin.,  416)  that,  although  a  statute 
containing  that  requirement  has  been  disregarded,  yet  if  the  contract 
has  been  partially  performed  it  cannot  be  deemed  void,  but  must  be  ex- 
ecuted aoconling  to  its  terms,  disapproved.  The  present  case,  how- 
ever, distinguished  from  the  one  there  considered. 

Sections  490,  491,  and  49*2  Rev.  Stat,  do  not  apply  to  and  regulate  the 
production  of  back  issues  described  in  the  contract  of  July,  1872,  as  of 
date  anterior  to  July  1,  1870. 

The  authority  to  make  contracts  for  the  work  provided  for  by  the  appro- 
priation of  March  iJ,  1875,  is  vested  in  the  Commissioner  of  Patents. 

The  Committee  on  Printing  have,  by  section  492  Rev.  Stat.,  no  power  to 
waive  an  advertisement  except  in  case  of  an  exigency  of  the  public  serv- 
ice. Such  1)0 wer  is  not  imi)lied  in  their  power  to  prescribe  rules  for  the 
action  of  the  Commissioner  of  Patents. 

Department  of  Justice, 

March  20,  1876. 

Sir  :  Youis  of  the  23d  ultimo,  Hcldressed  to  tbe  Attorney- 
General,  in  reference  to  the  contract  with  Norria  Peters,  is  as 
follows : 

''On  the  1st  day  of  Jnly,  1872,  without  any  advertisement 
for  bidders,  a  contract  was  entered  into  between  the  Com- 
missioner of  Patents  and  Norris  Peters,  which  was  subse- 
quently modified.  The  original  contract  and  ^s  modifica- 
tions are  herewith  transmitted,  marked  A. 

"At  the  date  of  making  this  contract  tlie  Commissioner 
had  received  whatever  permission  couM  be  lawfully  given  him 
by  the  action  of  the  Joint  Committ<ie  on  Printing  of  the  two 
Houses  of  Congress,  as  set  forth  in  the  resolution,  a  copy  of 
which  is  herewith  transmitted,  marked  B. 

"Api)ropriations  were  made  for  continuing  the  work  in  1873 
(17  Stat.,  p.  405),  in  1874,  (ibid,,  504),  and  in  1875  (18  Stat.,  p. 
105),  and  the  work  was  so  continued  for  the  three  years  named 
in  the  contract.  Prior  to  the  expiration  of  the  three  years 
the  Commissioner  of  Patents  sent'  to  the  joint  committee  a 
letter,  a  copy  of  the  pertinent  part  of  which  is  herewith  trans- 
mitted, marked  C. 

"  ljl)on  this  communication  the  joint  committee  took  action, 
the  result  of  which  appears  in  their  official  letter  to  the  Cora 
inissioner,  a  copy  of  which  is  herewith  transmitted,  marked  D. 

"Congress  made  the  approi)riation  of  $100,000,  referred  to 
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in  tbe  CommiRsioner's  letter  (18  Stat.,  p.  365),  and  he  after- 
wards, on  the  27th  of  March.  1875,  without  advertising  tor 
bids,  made  the  contract,  tlie  validity  of  which  is  now  under 
consideration  by  me,  the  original  of  which  is  annexed  to,  and 
forms  a  part  ot,  exhibit  A,  transmitted  herewith. 

"Mr.  Peters,  after  said  contract  was  made,  claims  to  have 
expended  five  or  six  thousand  dollars  in  the  purchase  of  ma- 
terial and  instruments  for  its  due  execution  before  the  validity 
thereof  was  called  in  question. 

"A  protest  was  entered  by  the  Graphic  Company  of  New 
York  against  the  carrying  oat  of  this  contract.    A  copy  of 
said  protest,  and  an  argument  of  said  company  in  support 
thereof,  is  herewith  transmitted,  marked  E. 

"  The  protest  was  referreil  to  the  Commissioner  of  Patents, 
who  reported  thereon,  and  a  copy  of  his  report  is  herewith 
transmitted,  marked  F. 

"  Mr.  Peters  also  presented  an  answer  to  said  protest,  and 
arguments  have  been  filed  in  behalf  of  Mr.  Peters  and  of 
the  Graphic  Company,  which  are  also  transmitted. 

*'  On  the  4th  of  August,  1875,  my  predecessor  submitted 
for  your  opinion  the  question  of  the  validity  of  this  contra(5t> 
in  response  to  which  an  opinion,  signed  by  the  Solicitor  Gen- 
eral, was  received  by  this  Department,  holding  the  same  to 
be  invalid,  and  that  the  Congi-essional  Printer  should  make 
such  contract  as  might  be  found  ne(jessary.  I  am  not  in- 
formed that  you  adopt  such  opinion  as  your  own,  and  I  there- 
fore submit  upon  the  foregoing  statement  of  facts  the  follow- 
ing questions,  upon  which  1  ask  your  opinion : 

"  1st.  Do  the  provisions  of  sections  491),  491,  and  492  of 
the  Revised  Statutes,  or  of  the  acts  of  which  these  sections 
are  a  revision,  apply  to  and  regulate  the  production  of  the 
'back  issues'  of  the  Patent  Office,  so  called  in  the  appropri- 
ation for  their  production,  and  which  are  described  in  the 
contract  of  July  1,  1872,  as  of  '<late  anterior  to  the  first  of 
July,  eighteen  hurdred  and  seventy'  ? 

"2d.  Was  the  contract  between  the  Commissioner  of  Pat- 
ents and  Norris  Peters,  of  date  27th  of  March,  1875,  made  in 
accordance  with  then  existing  law,  and  is  or  is  not  the  same 
valid  and  binding  f 

'"  3d.  If  it  should  be  your  opinion  that  the  contract  is  in- 
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valid,  then  in  what  officer  or  officers,  under  existing  laws,  is 
the  authcritv  to  make  such  contract  vested! 

"4th.  Has  the  Joint  Committee  on  Printing,  under  section 
492  of  the  Revised  Statutes,  the  power  to  authorize  the  work 
provided  for  in  that  section  to  be  contracted  for  without  ad- 
vertisement for  bids,  when  in  their  judgment  the  work  can 
be  performed  under  the  direction  of  the  Commissioner  of 
Patents  more  advantageously  than  in  the  manner  '  above  pre- 
scribed '  in  the  section ;  and,  if  the  committee  have  such  power, 
wliat  officer  or  officers  may  make  such  contract! 

•'5th.  If  Mr.  Peters,  prior  to  the  calling  in  question  of  the 
validity  of  his  contract,  made  large  expenditures  necessary 
to  enable  him  to  execute  the  same,  but  before  he  actually 
entered  upon  such  execution,  and  such  expenditures  were 
made  in  good  faith,  under  the  belief  that  his  contra<;t  was 
valid,  would  such  facts  affect  the  validity  of  his  contract,  or. 
his  right  thereunder,  as  against  the  Government?  " 

I  observe  that,  owing  to  some  accident  occurring  after 
they  left  my  office,  neither  of  the  two  papers  heretofore  pre- 
pared by  me  upon  the  above  transaction  has  reached  you. 
At  all  events,  one  of  them  has  not  reached  you  in  due  form, 
and  another,  dated  November  11,  1875,  apparently  has  not 
been  seen  by  you  at  all. 

Inasmuch  as  your  communication,  above  given,  adds  some 
circumstances  not  mentioned  in  that  of  Secretarv  Delano,  I 
have  reconsidered  the  whole  subject,  and  now  transmit  to  you 
the  conclusions  to  which  I  have  come,  retaining  in  some  parts 
language  made  use  of  heretofore." 

It  is  very  plain  that  both  the  contract  of  1872  and  its  ex- 
tension of  1875  were  actually  made  under  the  joint  resolution 
of  January  14,  1871,  reproduced  in  sections  490,  491,  and  492 
of  the  Revised  Statutes.  That  is,  at  the  time  when  these  con- 
tracts were  entered  into  the  parties  thereto  considered  that 
their  warrant  for  so  doing  was  to  be  found  in  that  resolution 
or  in  those  sections;  for  in  both  cases  they  resorted  to  a 
peculiar  machinery  which  is  not  warranted  by  law  except  for 
contracts  specified  in  that  legislation.  The  intervention  of  a 
Joint  committee  of  Congress  to  regulate  a  contract  made  by  an 
Executive  Department  about  its  own  business  is  peculiar,  and 
derives  its  warrant  from  the  above-cited  legislation  alone. 
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By  applying  for  and  obtaining  that  intervention  for  the  con- 
tracts of  1872  and  1875,  the  Commissioners  leave  no  doubt  as 
to  their  views  upon  the  source  of  their  authority  therein. 

Now,  however,  the  gentlemen  who  represent  Mr.  Peters 
disclaim  such  authority,  and  insist  that  the  joint  resolution 
and  substituted  sections  have  no  application  to  the  question. 
Amongst  others  who  insist  upon  this  is  the  gentleman  who  as 
Commissioner  of  Patents  in  1872  entered  into  the  contract 
the  extension  of  which  is  now  before  me. 

It  is  clear  that  Mr.  Peters  is  not  estopped  to  seek  for  other 
authority  for  his  contract,  in  case  that  actually  adverted  to 
at  the  time  of  it«  creatioifprove  to  be  insufiicient.  The  ques- 
tion is  not  so  much  what  was  the  statute  adverted  to  by  the 
I)arties,  as  what  was  the  statute  which  really  controlled  tJie 
transaction.  If  there  were  in  1872  and  1875  any  act  of  Con- 
gress which  authorized  the  contract  substantially,  it  is  a  mat- 
ter of  little  moment  whether  the  parties  were  conscious  of 
its  existence.  , 

Still,  the  fact  that  all  parties  concerned  founded  their  action 
upon  what  is  now  by  them  conceded  to  be  a  mistaken  view 
of  the  law  is  not  without  its  bearing  upon  important  parts 
of  this  discussion ;  for  it  concedes  that  this  contemporaneous 
astiou^  and  therefore  contemporaneous  exposition  of  the  law^ 
a,^  it  is  termed,  is  entitled  to  no  weight.  It  may:  be  that 
learned  gentlemen  can  now  find  somewhere  in  the  law  a  basis 
for  the  transaction,  but  the  basis  contemporaneously  act«d 
upon  and  vouched  is  of  course  admitted  to  have  no  existence. 
The  case  must  rest  upon  the^state  of  the  lawy  without  aid  from 
the  circumstance  that  such  and  such  officers  have  for  so 
many  years  regarded  the  law  as  being  so  and  so;  for  they 
accompanied  that  action  with  their  reasons  for  so  thinking^ 
which  reasons  are  admitted  to  be  unsound. 

I  may  be  allowed  here  to  dismiss  the  topic  of  contempora- 
neous official  construction  presented  in  the  briefs  for  Mr. 
Peters,  by  adding  as  an  objection  entirely  independent  of  the 
one  just  stated  that  the  action  of  the  Department  has  not 
been  frequent  enough  or  sufficiently  long  continued  to  create 
such  a  construction.  It  has  concerned  only  one  contract^ 
and  continued  only  three  years — circumstances  which,  accord- 
ing to  authorities,  prevent  its  rising  to  the  dignity  of  con- 
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struction.  Moreover,  the  contract  of  1872,  with  regard  to 
which  this  very  recent  and  very  confined  action  has  been  had^ 
is,  as  will  be  seen,  a  very  diflferent  contract  from  what  is 
called  its  extension  in  1875. 

So  that,  upon  the  whole,  I  submit  that  there  is  no  founda- 
tion for  the  position  of  Mr.  Peters,  that  the  Department  of 
the  luterior  is  now  obstructed  from  deciding  according  to  the 
law  of  the  case  as  it  originally  stood  by  the  previous  official 
aetiofi  herein  of  the  Commissioner  of  Patents ;  for  that  action 
covers  only  ane  contract,  and  that  one  differing  in  terms  from 
the  present  contract^  and  it  was  action  confessedly  founded 
upon  a  mistaken  view^  of  the  only  statute  at  the  time  consid- 
ered by  the  parties  thereto. 

When  Mr.  Thacher,  as  Commissioner  of  Patents,  in  1875^ 
asked  the  consent  of  the  joint  committee  of  Congress  ^ to  an 
extension  of  the  contract  of  1872,  be  meant,  and  they  under- 
stood him  to  mean,  as  appears  upon  the  face  of  his  letter  and 
of  the  reply  thereto  by  th€|  committee,  an  extension  of  time 
and  not  an  enlargement  of  subject-matter.  The  consent  given 
by  the  committee  was  expressly  to  a  ^^continuance"  of  the 
former  contract,  viz,  that  of  1872,  which  concerned  only  "  such 
drawings  of  date  anterior  to  the  1st  day  of  July^  1870,  and  of 
such  other  dates  as  the  Commissioner  of  Patents  may  designate^^^ 
whilst  that  of  1875  included  "  draic^ings  of  current  and  back 
issues.^ 

If  the  assent  of  the  joint  committee  be  necessary  to  the 
validity  of  the  contract  of  1875,  I  do  not  see  that  it  has  ever 
been  obtained.  As  appears  above,  assent  was  asked  in  favor 
of  a  future  contract,  specijioally  described^  whilst  the  contract 
actually  thereafter  entered  into  was  of  a  sort  substantially 
different. 

I  also  observe  that  the  chief  reason  assigned  in  the  briefa 
of  Mr.  Peters  for  paying  a  larger  price  for  the  work  done 
upon  back  issues  than  for  that  upon  current  issues  is  that  the 
former  requires  greater  labor,  yet  by  the  contract  of  1875  the 
same  price  is  allowed  for  both  sorts  of  work.  This  exhibits 
another  ground  of  discrepancy  between  the  rationale  of  the 
contract  and  the  grounds  taken  by  the  counsel  who  desire  to 
maintain  its  validity. 

Although  in  discussing  this  topic  it  be  proper  to  mention 
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the  i>ointa  above  stated,  I  do  not  found  my  opinion  upon 
them,  and  will,  therefore,  proceed  to  a  close  consideration  of 
the  transaction. 

By  the  act  of  March  3,  1S75,  Congress,  amongst  other 
things,  provided  as  follows:  '' For  photolithographing,  or 
otherwise  producing  copies  of  drawings  of  current  and  back 
issues,  for  use  of  office  and  for  sale,  including  pay  of  tempo- 
rary draughtsmen,  one  hundred  thousand  dollars." 

The  photolithographing  in  question  was  to  be  done  after 
the  30th  of  June,  1875.  Assent  to  a  private  contract  for  its 
execution  was  applied  for  by  anticipation  January  25,  1875, 
and  was  obtained  on  the  5th  of  February  thereafter.  The 
consequent  contract  with  Mr.  Peters  was  entered  into  upon 
the  27th  of  March,  1875. 

lu  May,  1875,  a  i>etition  was  presented  to  the  President 
protesting  against  the  validity  of  the  contract,  and  upon  the 
2<l  of  June,  1875,  the  late  Secretary  of  the  Interior  decided 
that  such  contract  was  invalid.  Subsequently,  however,  he 
reopened  the  question  and  referred  it  to  this  Department. 
His  former  action  therein  is  mentioned  here  only  in  order  to 
show  that  for  a  month  before  the  time  at  which  the  execution 
of  the  contract  was  to  begin,  Mr.  Peters  had  notice  that  it 
might  be  set  aside. 

In  the  first  place  it  may  be  observed  that,  as  more  than 
three  months  elapsed  between  the  time  of  making  the  contract 
and  the  time  at  which  its  execution  was  to  commence,  there 
can  be  no  ground  for  asserting  that  public  exigencies  required 
advertisement,  &c,,  to  he  omitted. 

This  contract  must  be  admitted  to  be  governed  by  one  of 
three  sections  of  the  Revised  Statutes;  i.  e.,  by  section  492, 
section  3709,  or  section  3780.  In  each  of  these  a  want  of  pre- 
liminary advertisement  and  award  is  excused  in  case  of  a  public 
exigency.  Kow,  if  it  be  admitted  that  contracts  of  the  kind 
before  us  require  advertisement  in  any  case,  the  present  must 
have  required  it,  as  it  cannot  be  suggested  that  the  three 
months  which  were  to  elapse  before  the  work  could  begin  were 
consistent  with  the  existence  here  of  such  an  exigency.  It  is  also 
to  be  oJ[)served  that  in  January  preceding  the  Commissioner 
of  Patents  felt  sure  enough  of  the  appropriation  to  initiate 
steps  towards  a  contract.    He  therefore  in  effect  had  more 
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than  five  months  in  which  to  make  adverttsement.  If  tiiis 
length  of  time  did  not  admit  of  allowing  to  the  United  States 
the  advantage  arising  from  competition  between  bidders,  it  is 
not  easy  to  see  how  that  advantage  is  to  be  had  in  any  case. 

But  I  understand  that  the  chief  reliance  of  Mr.  Peters  to 
account  for  the  want  of  an  advertisement  is  upon  the  position 
that  the  photolithographing  required  by  him  is  really  fipersanal 
service^  within  the  meaning  of  section  3709  of  the  Revised 
Statutes. 

In  this  connection  he  insists  upon  the  difference  between 
the  work  upon  current  ismes  and  that  upon  ba>ek  issues  ;  the  lat- 
ter falling  to  his  lot  and  making  his  contract  to  differ  from 
that  by  the  parties  who  have  taken  work  which  is  entirely 
upon  current  issties. 

In  the  first  place,  I  repeat  that  the  contract  with  Mr.  Peters 
includes,  upon  exactly  the  same  footing,  both  current  and  ba<!k 
work. 

Again,  the  chief  difference  between  hack  and  current  work 
arises  from  the  circiunstances  that  in  past  years  there  was 
no  uniform  regulation  as  to  the  size  of  the  drawings  with 
which  applicants  for  patents  were  required  to  accompany 
their  specifications ;  and,  besides,  that  such  drawings,  where 
m  ItnCj  have  sometimes  faded,  and  so  require  to  be  retouched 
in  order  to  produce  a  good  photolithograph ;  and,  where  in 
pencil^  require  to  be  entirely  retraced  into  line  before  being  pho* 
tolithographed. 

As  I  am  informed,  no  additional  trouble  devolves  hy  contract 
upon  Mr.  Peters  because  of  any  of  these  peculiarities  except 
thefirsty  f.  «.,  want  of  uniformity  in  size.  The  two  other  mat- 
ters are  provided  for  in  the  Patent  Office  before  the  drawings 
are  delivered  to  the  contractor  ^  although  it  is  true  that  in  fact 
the  foAed  lines  spoken  of  in  the  second  place  are  sometimes 
'remedied  after  they  come  into  the  hands  of  the  engraver.  The 
change  from  pencil  to  line  is  done  in  the  Patent  Office. 

Considerable  pains,  however,  devolve  upon  the  contractor 
because  of  the  want  of  uniformity  in  the  size  of  most  of  the 
back  issues.  He  is  required  to  reduce  all  such  to  uniformity 
with  current  issues. 

Mr.  Peters  claims  that  this  incident  makes  such  a  distinc- 
tion between  his  work  and  work  merely  current  as  to  justify 
35p 
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the  departure  that  has  been  made  from  the  practice  by  which 
the  latter  is  let  under  advertisement  and  award ;  t.  e.j  in  &ct 
makes  that  to  be  b,  personal  service  which  otherwise  would  not 
be  such. 

I  cannot  think  that  this  extra  manipulation  makes  a  dis- 
tinction in  kind  between  the  work  which  has  been  submitted 
thereto  and  other  work  which,  although  requiring  much  ma- 
nipulation, is  not  so  submitted. 

IS'otwithstanding  what  is  said  with  so  much  emphasis  and 
variety  of  illustration  by  the  counsel  for  Mr.  Peters,  it  remains 
a  fact  that  the  methods  of  photography  and  photolithography 
are  mainly  meehanieal  in  their  nature,  and  are  characterized 
as  such  by  artists.  Manipulation  and  skill  no  doubt  make 
much  difference  between  the  work  of  one  professor  of  photog- 
raphy and  another,  but  so  they  do  in  ca^  of  all  mechanics 
and  manufacturers.  This  matter  might  be  elaborated  as  re- 
gards these  latter  persons  with  quite  as  much  effect  as  has 
been  done  by  Mr.  Peters  in  regard  to  his  calling.  But  such 
comparisons  and  contracts  would  not  prevent  a  government 
officer  who  has  to  contract  for  the  building  of  a  house,  or  o' 
a  steam-engine,  or  for  the  manufacture  of  goods  from  letting 
out  the  work  after  due  advertisement — trusting  to  the  terms  of 
the  contract,  ex.  gr.j  to  the  oversight  stipulated  for  and  the 
right  of  rejection,  &c.,  for  procuring  a  reasonably  good  article 
upon  fair  terms. 

Again,  although  a  contract  may  require  in  some  of  its  de- 
tails personal  service,  this  does  not  make  the  whole  contract 
one  for  personal  service  within  the  meaning  of  section  3709, 
Bevised  Statutes.  For  instance,  although  a  contractor  for  a 
fine  public  building  may  have  in  various  parts  of  the  work  to 
employ  persons  of  rare  skill  in  cutting  stone  or  in  painting,  this 
circumstance  will  not  except  such  contract  from  the  require- 
ment of  a  previous  advertisement. 

Moreover,  I  understand  the  personal  service  mentioned  in 
that  section  to  be  personal  service  of  the  party  contracted 
withf  and  not  personal  service  which  he  shall  employ.  In 
the  present  case,  if  the  personal  service  spoken  of  be  not  per- 
sonal service  by  Mr.  Peters  himself,  but  service  of  some  one 
employed  by  him,  there  is  no  reason  why  the  part  which  he 
assumes  by  his  contract,  which  is  really  no  more  than  that  of 
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being  in  a  position  to  employ  others  to  do  the  personal  service 
desiredy  may  not  be  competed  for  by  bidders.  If,  then,  the 
restoration  of  faded  lines  and  the  reduction  of  drawings^  here 
«poken  of,  be  in  fact  executed  by  employ^  of  Mr.  Peters — as 
to  which  I  am  not  informed — ^it  seems  that  there  can  be  no 
pretense  that  such  incidents  modify  the  necessity  for  an  ad- 
vertisement. 

I  will  not  of  course  be  understood  here  as  admitting  that,  if 
such  restoration  and  reduction  were  done  by  Mr.  Peters  him- 
self, they  could  constitute  the  present  a  case  of  personal  serv- 
iocj  and  for  the  reasons  already  stated. 

I  have  above  put  this  case  upon  the  grounds  alleged  in  be- 
half of  Mr.  Peters  in  the  arguments  upon  file,  but  I  will  add 
that  even  if  it  be  referred  to  sections  490,  491,  and  492  of  the 
revisal,  unless  in  the  event  of  an  exigency y  the  supposition  of 
which  is  excluded  by  the  facts  of  the  case,  such  contract  is  no 
less  inadmissible. 

The  ^'lithography  and  engraving"  spoken  of  in  these  sec- 
tions, by  section  492  is  to  be  let  to  the  lowest  bidder  by  the 
Congressional  Printer,  unless  the  Gommitteeon  Printing  decide 
that  exigencies  of  the  public  service  do  not  justify  waiting,  in 
which  case  an  immediate  contiuct  for  engraving  may  be  made ; 
or  if  the  committee  think  that  the  work  can  be  more  advantage- 
ously performed  under  the  direction  of  the  Commissioner  of 
PatentSy  it  shaU  be  so  done,  under  such  limitations  and  restric- 
tions as  the  committee  may  from  time  to  time  prescribe. 

I  do  not  understand  the  latter  clause  (italicised  above)  to 
invest  the  committee  with  any  larger  power  for  waiving  ad- 
vertisement, &c.,  than  had  already  been  conferred  upon  them. 
Whatever  they  may  "  prescribe  "  to  control  the  action  of  the 
Commissioner  of  Patents,  in  case  the  '^  direction  ^  be  trans- 
ferred to  him,  it  is  not  intended  that  they  shall  '^  prescribe  " 
an  immediate  contract  except  in  case  of  exigency.  The  policy 
of  Congress  requiring  contracts  by  the  Departments  in  gen- 
eral to  be  based  upon  biddings  is  too  well  and  niversally 
established,  and  its  fitness  in  this  particular  business  too 
plainly  recognized  in  the  very  section  before  us,  to  admit  of 
a  suggestion  that,  besides  the  ordinary  exceptions  arising 
from  ''  exigency''  expressed  in  the  general  provision  (section 
3709)  and  repeated  here,  it  was  intended  by  this  latter  clause 
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to  anthorize  the  committee  to  place  the  matter  in  the  bands 
of  the  Commissioner  of  Patents,  and  ai  the  same  time  empower 
him  at  their  will  to  dispense  with  an  advertisement 

"So  reason  appears  why  this  committee  should  have  only  a 
limited  discretion  for  allowing  an  immediate  contract  so  long 
as  the  work  was  to  be  done  through  the  Congressional  Printer, 
and  an  unlimited  one  if  the  same  should  be  done  through  the 
Commissioner  of  Patents.  When  therefore  it  appears  in 
terms  upon  the  face  of  the  statute  that  such  discretion  is  lim* 
ited  in  the  first  instance,  general  expressions  cannot  be  called 
upon  to  show  such  a  change  of  i>olicy  for  the  latter  case  as 
will  render  that  discretion  unlimited. 

In  the  same  connection,  I  may  be  allowed  to  suggest  a 
doubt  whether  Congress  in  any  case  can  be  considered, 
except  by  the  use  of  the  most  express  language,  to  have  con- 
ferred upon  one  of  its  committees  a  discretion  at  will  of  sus- 
pending a  law.  The  argument  which  I  am  examining  suggests 
that  even  if  there  be  no  exigency^  and  if  the  work  be  not  per- 
sonal servicCj  the  committee,  if  they  choose,  may  authorize  an 
immediate  contract.  I  think  such  a  power  would  so  obvi- 
ously tend  to  suspicion,  if  not  to  abuse,  that  in  the  absence 
of  inoperative  words  the  suggestion  is  inadmissible*  How  far 
imperative  words  would  make  it  good  is  a  topic  which  I  have 
not  now  to  examine. 

Kor,  in  view  of  the  position  taken  by  the  learned  gentle- 
men who  have  argued  this  case  for  Mr.  Peters,  am  I  required 
to  do  more  than  allude  (again)  to  the  anomalous  feature  in 
section  492,  by  wliieh  a  committee  of  Congress  is  empowered 
to  lay  down  rules  from  time  to  time  for  the  government  of  an 
executive  officer  in  matters  concerning  his  duty.  Such  a  «i- 
pervision,  although  quite  a  matter  of  course  in  regard  to  a 
Congressional  officer^  ("  the  Congressional  Printer,")  changes 
its  character  substantially  when  exercised  over  an  officer  of 
t1%e  execvUite  department  of  the  Oovemment^  ("  the  Commis- 
sioner of  Patents.") 

As  I  have  no  reason  for  thinking  that  Congrem  meant  that 
the  exoeptioual  jurisdiction  conferred  upon  the  Joint  Com^ 
mittee  of  Printing  by  section  492  should  cover  other  matters 
to  which  it  is  not  expressly  extended,  I  conclude  that  the 
appropriation  for  photolithography,  &c.,  now  under  consider- 
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ation,  (18  Stat.,  365,)  is  to  be  referred  for  execution  to  the 
Commissioner  of  Patents  under  the  general  laws  governing 
him  in  the  letting  of  contracts. 

Upon  the  whole,  therefore,  I  submit  for  your  consideration 
the  following  replies  to  the  questions  asked  above : 

1st.  Sections  490, 491,  and  492  do  not  apply  to  and  regulate 
the  production  of  drawings  of  baek  issues  of  the  Patent  Office, 
as  described  in  your  first  question. 

2d.  The  contract  of  March  27, 1875,  between  the  Commis- 
sioner of  Patents  and  ISToriis  Peters,  was  not  made  in  accord- 
ance with  then  existing  law,  and  therefore  is  not  valid  and 
binding. 

3d.  The  authority  to  make  contracts  for  executing  the  duty 
imposed  by  the  appropriations  of  March  3, 1875,  (18  Stat., 
365,)  is  vested  in  the  Commissioner  of  Patents. 

4.  The  only  power  to  waive  an  "  advertisement  and  award  '^ 
conferred  upon  the  Committee  of  Printing  by  section  492  is 
that  therein  expressed — in  case  of  an  exigency  of  the  public 
-service.  None  other  is  implied  in  their  power  to  prescribe 
rules,  &c.,  for  the  action  of  the  Commissioner  of  Patents. 

5th.  The  circumstance  that  Mr.  Peters  has  in  good  faith 
made  expenditures  to  enable  him  to  execute  the  contract 
does  not  make  it  valid. 

In  ordinary  cases,  where  an.  agent  has  made  a  contract  in 
excess  of  his  powers,  no  doubt  if  the  principal  stand  by  and 
see  the  contractor  in  good  faith  incur  expense  to  enable  him 
to  perform  his  engagements,  such  principal  cannot  avoid  the 
consequences  of  his  silence  by  pleading  that  the  agent  had 
no  power  to  make  such  a  contract.  In  many  cases  such  con- 
duct would  amount  to  a  ratification. 

But  1  think  it  is  misconception  of  this  well-known  princi- 
ple to  suggest  that  where,  as  in  the  present  case,  a  public 
statute  requires  officers  who  make  contracts  for  the  Govern- 
ment to  do  so  in  a  way  calculated  "  to  prevent  favoritism,  and 
to  give  to  the  United  Stat.es  the  benefit  of  competition,"  (At- 
torney-General Berrien,  2  Opin.,  259,)  if  such  officer  fails  to 
adopt  such  course,  he,  or  some  other  officer  of  the  United 
States,  (the  latter  being  as  much  a  mere  agent  of  the  princi- 
pal as  the  former,)  by  permitting  the  contractor  to  make  ex- 
penditures in  the  course  of  his  engagements,  can  render  that 
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contract  binding  upon  the  United  States  which  otherwise 
would  not  be  so.  In  the  present  state  of  the  law  all  officers 
of  the  Government  are  equally  bound  by  the  provision  in 
question.  IS'one  of  them  can  waive  it.  In  this  instance  Con~ 
gress  alone  of  the  departmentA  of  the  Government  represents 
the  principal  in  the  case  first  above  stated.  Kor  must  it  be 
forgotten  that  in  the  present  case,  inasmuch  as  the  restriction 
is  created  by  a  public  statute^  it  was  as  much  the  duty  of  the 
'contractor  as  of  the  Gommisioner  of  Patents  to  take  notice 
of  and  comply  with  the  requirement.  It  was  and  is  a  part  of 
the  law  of  tl^e  land^  binding  on  everybody — a  matter  not  to- 
be  forgotten  in  considering  the  position  of  Mr.  Peters,  as  mat- 
ter of  law. 

I  am  unable,  therefore,  to  concur  in  the  principles  stated 
in  the  opinion  of  Attorney-General  Bates,  (10  Opin.,  422.) 
Such  cases  are  always,  in  contemplation  of  law,  cases  where 
both  parties  have  made  a  contract  in  violation  of  the  pvbUc 
and  IcMywn  will  of  an  absent  principal.  Besides,  it  seems  to 
me  that  the  present  case  is  to  be  distinguished  from  that  be- 
fore Mr.  Bates,  inasmuch  as  Mr.  Peters  had  Mr  notice  before 
the  time  at  which  his  contract  was  to  commence  (among  other 
things  by  the  opinion  of  the  late  Secretary  of  the  Interior) 
that  it  might  be  set  aside.  The  contract  was  one  merely  in 
extension  (as  is  said)  of  a  contract  then  being  executed  by 
Mr.  Peters,  and  the  United  States  are  not  chargeable  with 
notice  that  such  extension  would  involve  a  large  preliminary 
expense.  So  far  as  they  are  concerned,  at  the  time  when  the 
present  questions  were  raised  (May,  1875)  Mr.  Peters  had 
not  been  and  could  not  have  been  required  to  furnish  any- 
thing under  his  contract,  and  the  latter  remained  ^^  wholly 
executory "  in  the  sub8tanti<al  sense  of  that  expression  as 
used  by  Attorney-General  Cashing,  (6  Opin.,  406.) 

As  for  the  supposed  ratification  by  Congress,  implied  in  its 
successive  appropriations  for  photolithographing,  in  18*72, 
1873,  and  1874,  (17  Stats.,  405  and  504,  and  18  Stat,  105,)  it  ifi 
plain  that  neither  of  these  provisions  indicate  that  Congress 
was  informed  as  to  the  manner  in  which  the  contract  of  1872 
had  been  let ;  and,  moreover,  as  has  been  repeatedly  sug- 
gested, the  ratification  of  the  contract  of  1872  affords  little 
presumption  that  Congress  would  ratify  the  very  different 
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contract  of  1875.  It  would  be  to  manifest  no  proper  sense  of 
the  ability  with  which  Mr.  Peters  has  labored  to  show  the 
substantial  difference  between  a  contract  to  produce  copies 
of  b€i6k  issues  and  one  to  produce  copies  of  current  issues,  if 
it  were  not  conceded  that  the  eontract  of  1875  diverges  much 
fjBM*ther  from  the  rule  of  section  3709  than  did  the  contract  of 
1872.  I  see  no  reason  to  believe  that  Congress  has  sanctioned 
the  former  divergence ;  but  if  it  has,  I  should  await  its  actual 
judgment  upon  the  latter  before  yielding  to  the  supx>08ed 
precedent  created  by  its  action  in  the  above  appropriation 
act 

The  importance  of  the  principles  involved  in  your  commu- 
nication,  the  zeal  and  elaboration  with  which  the  subject  has 
been  argued  before  me,  and  a  wish  to  notice  every  material 
suggestion  made  on  behalf  of  Mr.  Peters,  will,  I  trust,  excuse 
the  length  of  this  opinion. 

I  am,  with  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  General, 

The  Secretary  op  the  Interior. 

Approved. 

EDWAEDS  PIEEREPONT. 


TRUSTEE  OF  CINCINNATI  SOUTHERN  RAILWAY> 

Ihe  position  of  trustee  of  the  Cincinnati  Southern  Railway — the  duties 
which  appertain  to  it  being  defined  by  certain  acts  of  the  Ohio  legis- 
lature, and  appointments  thereto  and  removals  therefrom  being  made 
by  the  Judges  of  the  superior  court  of  the  city  of  Cincinnati^  by  which 
court  the  compensation  of  the  trustee  is  alao  fixed — is  a  civil  office  within 
the  meaning  of  section  1^22  Rev.  Stat.,  and,  therefore,  upon  acceptance 
of  an  appointment  to  such  trusteeship  by  an  officer  of  the  Army  his 
commission  in  the  Army  would  become  vacated. 

Department  of  Justice, 

March  25,  1876. 

Sir:  Yours  of  the  22d  instant,  i*6lating  to  (General  Weitzel, 
and  addressed  to  the  Attorney-General,  has  been  referred  to 
me  for  consideration.  Herewith  I  submit  a  reply  to  the  ques- 
tion therein  presented. 
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That  qaestion  is  whether  Brevet  Major-General  Wdtzel, 
major  Corps  of  EDgineers,  United  States  Army,  ean,  withoat 
yacating  his  commission,  accept  of  the  position  of  trustee  of 
the  Cincinnati  Southern  Bailway. 

The  duties  of  such  ^^  trustees  and  their  successors"  (in  num- 
ber five)  are  defined  by  certain  acts  of  the  legislature  of  Ohio, 
(Moiy  4, 1869,  &c.,)  which  are  applicable  to  any  city  of  Ohio 
of  over  150,000  inhabitants  in  re8i)ect  to  any  railway  which 
such  city  may  authorize;  and  they  are  to  borrow,  for  the  pur- 
poses of  the  railway,  a  sum  not  to  exceed  $10,000,000,  and  to 
issue  bonds  therefor  in  the  name  of  the  city;  control  and  dis- 
burse such  fund;  construct  a  line  of  railway  and  telegraph 
[in  three  States;]  buy,  if  necessary,  other  railways  and  rights 
of  way;  appoint  officers  and  agents,  and  engage  with  con- 
tractors; give  bond  for  the  faithful  discharge  of  their  duties; 
make  annual  reports  to  the  city  council,  &c. 

Such  trustees  are  appointed  by  the  judges  of  the  superior 
court  of  the  city  of  Cincinnati,  are  compensated  by  allowances 
fixed  by  such  court,  and  may  by  it  be  removed.  The  trustee- 
ship is  undefined  in  point  of  duration,  being  limited,  I  sui)- 
pose,  by  the  purposes  of  the  trust;  and,  as  appears  above,  the 
acts  contemplate  successors  to  those  at  any  time  holding  the 
place. 

The  city  of  Cincinnati  wishes  to  avail  itself  of  the  services 
of  General  Weitzel  in  connection  with  this  place,  and  there- 
upon he  is  naturally  desirous  of  knowing  how  his  compliance 
with  such  wishes  will  afifect  his  position  in  the  Army,  inas- 
much as  section  1222  of  the  revisal  enacts  that  if  any  officer 
of  the  Army  on  the  active  list  accepts  of,  &c.,  any  civil  office 
his  commission  shall  thereby  be  vacated. 

I  am  of  opinion  that  the  place  above  mentioned  is  a  eicil 
office  within  ine  meaning  of  section  1222,  and,  therefore,  that 
upon  acceptance  of  it  General  Weitzel  will  cease  to  be  an 
officer  of  the  Army.  The  opinion  of  Attorney-General  Aker- 
man,  (13  Opin..  3iO,)  in  the  case  of  General  Meade  and  the 
place  of  park  commissioner  of  Philadelphia,  is  in  point;  and 
upon  wnatever  i8  sx)ecial  in  the  present  case  I  concur  entirely 
with  the  views  expressed  by  the  Judge-Advocate-General  in 
his  communication  of  the  20th  instant  addressed  to  yourself. 

In  addition  to  v  !iat  has  been  said,  allow  me  to  cite  the  fol- 
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lowing  passage  from  the  opinion  of  Chief  Justice  Marshall  in 
the  United  States  vs.  Maurice^  2  Brock,,  C,  0.,  96. 

MJa  the  agent  of  fortifications  an  officer  of  the  United  States  1 
An  officer  is  defined  to  be  'a  public  charge  or  employment/ 
and  he  who  performs  the  duties-  of  the  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of 
the  United  States.  Although  an  office  is  'an  employment/ 
it  does  not  follo;w  that  every  employment  is  an  office.  A  man 
may  certainly  be  employed  under  a  contract,  express  or  im- 
plied, to  do  an  act  or  perform  a  service  without  becoming  an 
officer.  But  if  a  duty  be  a  continuing  one,  which  is  defined 
by  rules  prescribed  by  the  Government  and  not  by  contract, 
which  an  individual  is  appointed  by  Government  to  perform, 
who  enters  on  the  duties  appertaining  to  his  station,  without 
Any  contract  defining  them,  if  those  duties  continue,  though 
the  person  be  changed,  it  seems  very  difficult  to  distinguish 
such  a  charge  or  employment  from  an  office,  or  the  person  who 
performs  the  duties  from  an  officer." 

The  dut}'  in  the  present  case  is  a  continuing  one^  is  defined 
by  rules  prescribed  by  tJie  Oovernmentj  and  not  by  contract.  The 
person  to  perform  them  is  appointed  by  a  department  of  the 
Oovernment,  and  the  duties  of  the  place  continue,  though  the 
person  be  changed. 

There  is  no  occasion  here  to  question  the  judgment  by  the 
supreme  courts  of  Ohio  (21  Ohio  State,  39)  that  such  trustee- 
ship is  not  an  office  within  certain  organic  provisions  of  the 
constitution  of  that  State.  For  if  the  prohibitions  of  section 
1222  are  to  have  any  substantial  operation,  it  seems  that  they 
wiU  reach,  amongst  others,  cases  of  public  civil  employment 
whose  duties  are  so  extensive,  engrossing,  and  responsible  as 
the  details  above  given  show  that  this  one  may  be,  without 
regard  to  the  question  whether  in  other  senses  and  for  other 
purposes,  State  or  national,  such  public  employment  be  an 
office.  I  suppose,  for  instance,  that  the  prohibition  applies  to 
membership  in  a  legislature,  which,  however,  is  technically 
no  office.  And  admitting  that  for  the  above  purposes  of  the 
constitution  of  Ohio  a  continuing  public  place,  which  is  merely 
temporary,  (say,  for  thirty  years  or  so,)  is  no  office,  yet  when 
the  question  is  whether  the  circumstance  that  such  place  is 
to  continue  but  for  thirty  years  will,  for  the  purposes  of  sec- 
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tion  1222,  relieve  it  of  the  objection  that  would  apply  if  it 
were  unlimited  in  point  of  duration,  I  submit  that  the  answer 
must  clearly  be  in  the  negative.  The  reason  of  the  thing  in 
the  interpretation  of  the  word  office  in  the  above  United  States 
statute  seems  to  be  very  different  firom  that  which  controls 
its  meaning  in  the  constitution  of  Ohio. 

With  great  respect,  your  obedient  servant, 

S.  F.  PmLLIPS, 

Solicitor-  OeneraL 
The  Seceetaey  of  War. 

Approved. 

EDWARDS  PIERREPONT. 


CONSTRUCTION  OF  TELEGRAPH  ON  PUBLIC  DOMAIN. 

A  company  chartered  by  the  State  of  Oregon,  sabsequently  to  the  act  of 
July  :i4, 1666,  chap.  230,  constructed  a  telegraph  line  over  public  domain 
of  the  United  States  within  that  State,  but  never  filed  a  **  written  accept- 
ance/' as  reqaired  by  that  act,  and  declines  to  comply  with  the  pro- 
visions of  that  act  as  to  rates  for  Government  telegramfl :  AdvUed  that 
the  company,  in  respect  of  the  erection  of  its  telegraph  on  the  publio 
lands,  is  a  trespasser,  and  that  the  United  States  (without  special  legis- 
lation) are  entitled  to  all  ordinary  remedies  for  trespass  given  at  law, 
as  well  as  to  all  extraordinary  remedies  given  in  equity. 

Department  of  Justice, 

^farch  29,  1876. 

Sir:  Yours  of  the  24th  instant  in  relation  to  the  telegraph 
line  of  the  Oregon  Steam  Navigation  Company,  addressed  to 
the  Attorney-General,  has  been  referred  to  me,  and  I  here- 
with submit  for  your  consideration  a  reply. 

The  company  above  named  was  chartered  by  the  State  of 
Oregon,  and,  as  I  gather,  since  the  passage  of  the  United 
States  act  of  1866,  chap.  230,  has  constructed  a  telegraph  line 
running  in  part  over  the  public  domain  of  the  United  States 
in  the  State  above  mentioned.  Before  the  1st  of  January, 
1876,  the  company,  although  it  had  never  filed  a  '*  written 
acceptance"  thereof,  had  in  practice  complied  with  the  pro« 
visions  ot  the  above  act  of  1866  as  to  the  rates  for  Govern- 
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inent  telegrams.    Since  then  it  refuses  to  do  so,  and  ha» 
formally  notified  the  Government  thereof. 

The  quefiftion  is,  what  remedy  has  the  Oovemment  for  such 
refusal! — ^the  case,  as  must  be  observed,  being  one  in  which 
the  United  States  has  forbidden  the  construction  of  such 
lines  over  its  lands,  except  upon  a  condition  that  in  the  present 
instance  has  not  been  kept. 

It  is  admitted'that  in  the  absence  of  a  ^^  written  acceptance'' 
the  remedy  provided  in  section  5267  (Bevised  Statutes)  does 
not  apply,  and  I  have  not  been  able  to  find  any  other  stat- 
utory remedy  for  the  case.  Still  the  United  States  are  in  the 
situation  of  other  proprietors,  and  so,  without  special  legisla- 
tion, are  entitled  to  all  ordinary  remedies  for  trespass  at 
common  law,  as  well  as  to  the  extraordinary  remedies  given 
in  equity.  I  so  understand  the  principles  upon  which  Cotton 
vs.  The  United  States^  (11  How.,  607,)  was  decided;  and  that 
case  has  been  recently  affirmed  in  United  States  vs.  CooJc,  (19 
Wall.,  591.) 

I  suppose  that  the  construction  of  the  telegraph  line  was 
allowed  by  inadvertence  upon  the  part  of  the  public  author- 
ities of  the  United  States  in  that  locality.  It  seems  that  they 
ought  to  have  required  a  previous  "  written  acceptance  ^  of 
the  terms  upon  which  such  erection  was  authorized.  They 
had  no  power  to  acquiesce  in  such  appropriation  of  the  land 
without  such  written  acceptance.  In  fact,  then,  the  company 
has  at  all  times  been  a  trespasser  in  respect  of  this  erection. 

The  United  States  may  therefore  abate  it,  or,  if  they  prefer, 
may  bring  an  action  for  the  trespass,  or  an  action  to  eject  the 
company.  Circumstances  upon  which,  from  the  brief  state- 
ment before  me,  I  am  unable  to  pass,  will  determine  the 
judgment  of  the  United  States  authorities  in  Oregon  in  choos- 
ing amongst  these  different  remedies. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 

The  Secretary  of  War. 

« 

Approved. 

EDWARDS  PIERREPONT. 
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OCEAN  MAIL  SERVICE. 

IVhere  the  Postmaster-General  was  authorized  by  statute  to  advertise  for 
proposals  to  perform  certain  ocean  mail  service  in  steamships  of  not 
less  than  3,000  tons  burden ;  and,  after  due  advertisement,  a  steamship 
company  proposed  to  perform  the  service  at  a  certain  price  in  ateam- 
shipsof  from  3,500  to  4,000  tons  burden,  which  offer  was  accepted  and  a 
contract  made  accordingly;  Held  that  the  Postmaster-General  cannot 
accept  and  pay,  under  such  contract,  for  service  done  in  steamships  of 
less  burden  than  that  stipulated,  although  they  are  over  3,000  tons 
burden. 

Depaetment  of  Justice, 

April  ^^,  ISIQ. 

Sib  :  In  yours  of  the  2Sth  ultimo,  addressed  to  the  Attorney- 
General,  you  state  the  following  case :  Congress,  by  act  of  Feb- 
ruary 17, 1865,  authorized  the  then  Postmaster-Qeneral  to  ad- 
vertise for  proposals  for  an  ocean  mail  service  with  China,  to  be 
performed  in  steamships  of  not  less  tJian  three  thousand  tons 
burden ;  whereux>on,  after  due  advertisement,  the  Pacific  Mail 
Com^^SbUj  proposed  to  carry  such  mails  at  a  certain  price  in 
side-wheel  steamships  of  from  thirty-five  hundred  to  four 
thousand  tons  burden;  and  this  proposal  was  accepted,  and 
a  contract  made  accordingly  October  16, 1866. 

The  question  arising  upon  this  state  of  things  is  whether 
you  can  accept  and  pay  for  a  mail  service  done  in  accordance 
with  the  above  contract  in  all  respects  except  that  the  steam- 
ships are  not  of  as  great  burden  as  stipulated,  although  they 
are  of  a  burden  of  over  three  thousand  tons,  as  mentioned  in 
the  act. 

Generally,  where  a  statute  commands  a  public  officer  to 
<M)ntract  for  certain  work  to  be  done  at  a  price  not  over  a 
sum  therein  mentioned,  or  within  a  certain  time  therein  fixed, 
the  sum  or  time  so  specified  are  merely  directory  to  the  public 
officer,  and  intended  to  impose  terms  beyond  which  his  dis- 
cretion as  to  such  price  or  date  cannot  go.  If,  for  instance, 
such  time  be  fixed  in  the  act  at  six  months,  that  will  not  hinder 
the  officer  from  binding  tiie  contractor  to  five  months ;  or,  if 
the  limit  of  price  be  $10,000,  from  tying  the  contractor  to  a 
consideration  of  $9,000. 

In  such  case  the  contractor  cannot  afterwards  insist  upon 
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the  $10^000  or  the  six  months,  and  iu  the  same  way  the  public 
officer  cannot  agree  to  allow  either.  The  latter  has  executed 
his  power  by  entering  into  the  particular  contract,  and  has  no 
more  that  he  can  do. 

So  in  the  present  case  the  limit  of  discretion  as  to  the  bur- 
den of  the  steamships  imposed  by  the  statute  has  no  effect 
in  enlarging  the  terms  of  the  contract  actually  made*  The 
instance  is  not  so  striking  to  the  imagination  as  if  the  case 
were  that  the  Pacific  Mail  Company  had  contracted  for  a 
consideration  of  $400,000,  and  now  for  reasons  good  in  equity 
asked  to  be  paid  five  hundred  thousand  because  the  act  pro- 
vided that  the  Postmaster-General  might  have  contracted  to 
pay  that  amount ;  or  if,  having  contracted  to  carry  such  mail 
for  eight  years,  they  asked  to  have  the  time  enlarged  to  ten 
years,  because  by  the  act  it  might  have  been  so  specified 
originally. 

In  either  case,  after  the  power  is  once  executed  in  general 
accordance  with  the  act,  there  remains  no  more,  outside  of* 
Congress,  a  discretion  for  reacyustment. 

I  am  therefore  constrained  to  differ  with  the  opinion  in  this 
case  expressed  by  the  learned  Assistant  Attorney-General  for 
thd  Post-Office  Department. 

Very  respectfully,  your  obedient  servant, 

8.  P.  PHILLIPS, 

SoUeitar-OeneraL 

The  POSTMASTER-GENERAIi. 

Note. — The  Attorney-General,  having  been  connsel  for  the  Pacific 
Mail  Steamship  Company,  declined  to  take  any  part  in  the  consideration, 
and  decision  of  the  case  and  question  above  stated. 
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CONTRACT  FOR  OCEAN  MAIL  SERVICE. 

An  American  steamship  company  having  contracted  to  transport  the 
United  States  mail  between  Shanghai  and  Yokohama,  snblet  the  con- 
tract to  a  Japanese  company,  the  latter  company  chartering  from  the 
former  an  American  yessel,  officered  by  citizens  of  the  United  States, 
and  carrying  the  United  States  flag,  to  perform  the  service,  with  an 
agreement  to  purchase  the  vessel  at  the  close  of  the  contract  term. 
Under  this  arrangement  the  mail  was  transported  for  a  quarter :  Held 
•that  payment  for  this  service  should  be  made  according  to  the  terms  of 
the  original  contract. 

Department  of  Justice, 

AfiHl  19,  1876. 

Sir  :  Yours  of  the  11th  instaat,  addressed  to  the  Attorney- 
General,  incloses  the  contract  made  by  the  Pacific  Mail  Com- 
pany with  the  United  States  upon  the  20th  day  of  March, 
1867,  for  carrying  the  mails  between  Yokohama  and  Shanghai, 
and  after  calling  attention  to  the  subletting  of  that  contract 
by  said  company  to  a  Japanese  company,  (dated  October  16, 
1875,)  and  specially  to  the  chartering  by  tiie  latter  ficom  the 
former  of  the  steamship  ^Nevada  for  the  purpose  of  carrying 
■such  mails  for  the  remainder  of  the  term,  viz,  fifteen  months, 
with  an  agreement  to  purchase  the  same  at  the  dose  of  such 
term,  puts  the  question  whether  a  performance  of  the  work 
by  such  assignee  during  the  quarter  ending  April  1, 1876, 
entitles  the  contractor  to  receive  the  money  stipulated  to  be 
paid  therefor  by  the  United  States. 

I  understand  that  the  only  question  made  by  the  communi- 
cation is  whether  the  Nevada,  after  the  above  transfer  and 
charter,  continues  to  be  an  <^  American  vessel,"  as  required  by 
the  above  contract  between  the  United  States  and  the  Pacific 
Mail  Company. 

By  the  note  received  from  you  (dated  the  15th  instant) 
amendatory  of  the  statement  contained  in  your  first  com- 
munication, I  observe  that  the  officers  of  the  Nevada  continue 
to  be  citizens  of  the  United  States.  It  also  appears  from  the 
provision  in  the  third  item  of  the  contract  between  the  Pacific 
Mail  Company  and  the  Japanese  company,  anticipating  the 
probable  occasion  for  supplying  a  loss  of  the  Nevada,  that 
both  parties  intended  that  the  mail  should  be  carried  by  the 
latter  in  <<  steamships  under  the  United  States  flag." 
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I  am  of  the  opinion  that,  in  the  absence  of  mala  fides^  a 
charter  of  an  American  ship  by  foreigners  does  not  affect  the 
national  character  of  sach  ship,  (see  3  Blatch.,  71,)  and  there- 
fore that  in  the  case  before  me  there  is  no  reason  why  the 
payment  shall  not  be  made  according  to  the  terms  of  the 
original  contract. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 

The  P0ST3iASTER-GENERAL. 

Note. — The  Attorney-General,  hAvinf^  been  counsel  for  the  Pacific 
Mall  Steamship  Company,  declined  to  take  any  part  in  the  decision  of 
t  he  question  stated  in  the  foregoing. 


LIABILITY  FOR  TAX  ON  DISTILLED  SPIRITS. 

The  terms  of  section  3251  Rev.  Stat.,  namely,  ''every  person  in  any  man- 
ner interested  in  the  use  of  any  still,  distillery,  or  distilling  apparatus, 
shall  be  Jointly  and  severally  liable  for  the  taxes  imposed  by  law  on 
the  distilled  spirits  produced  therefrom,''  include  stockholders  of  private 
corporations  engaged  in  distilling  for  gain. 

Department  of  Justice, 

ApHl  23, 1876. 

Sir  :  In  a  commnnication  of  acting  Secretary  of  the  Treas- 
ury Conant,  dated  April  11, 1876,  and  addressed  to  the  Attor- 
ney-General, the  following  question  is  put : 

<<  Is  a  stockholder  in  a  distilling  corporation,  not  otherwise 
liable  for  the  debts  of  the  corporation  beyond  the  amount  of 
his  stock  therein,  made  individually  liable  therefor  by  the 
provisions  of  section  3251  of  the  Eevised  Statutes,  and  can 
his  individual  property,  in  no  way  connected  with  the  busi- 
ness of  such  corporation,  be  seized  and  distrained  for  taxes 
due  on  spirits  produced  by  it." 

I  am  of  the  opinion  that  the  section  cited  does  include 
stockholders  of  private  corporations  engaged  in  distilling  for 
gain  within  the  expression  ^^  every  proprietor  and  possessor 
of,  and  every  person  in  any  manner  interested  in  the  use  of, 
any  still,  distillery,  or  distilling  apparatus,  shall  be  jointly 
and  severally  liable  for  the  taxes  imposed  by  law  on  the  dis- 
tilled spirits  produced  therefrom."    The  arguments  to  the 
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contrary  go  to  show  that  stockholders  in  such  case  are  not 

proprietors  or  possessedj  but  they  do  not  touch  the  question 

of  interest    This  interest  was  recognized  in  former  times 

upon  the  question  whether  such  stockholders  were  competent 

witnesses  for  the  corporation  when  engaged  in  litigation,  and 

I  see  no  reason  why  a  reference  to  the  class  of  the  interested 

is  not  sufficient  to  include  them  for  the  purposes  of  the  above 

section.    It  seems  to  me  that  the  suggestions  made  by  Judge 

Dyer  in  his  opinion  inclosed  in  the  papers  transmitted  by 

you  (see  Milwaukee  Commercial  Times,  Fovember  26, 1875) 

touching  the  policy  and  purposes  of  this  provision,  which 

also  tend  to  the  conclusion  above  expressed,  are  entitled  to 

very  great  consideration. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  Oeneral. 
The  Secretary  of  the  Treasury. 

Approved. 

EDWARDS  PIERREPONT. 


DISMISSAL  IN  THE  NAVY. 

In  October,  1861,  S.  was  appointed  by  the  Secretary  of  the  Navy  **an 
acting  master  in  the  Navy,  on  temporary  service/'  and  was  dismissed 
from  the  service  by  the  Secretary  in  March,  1802 :  Held  that  the  dis- 
nissal  was  lawful— that  in  the  absence  of  legislation  the  Secretary  had 
power  to  determine  the  time  at  which  an  appointment  expressly  tern  < 
porary  should  come  to  an  end. 

Department  of  Justice, 

Apnl  25,1876. 

Sir  :  Yours  of  the  12th  instant,  addressed  to  the  Attorney- 
Oeneral,  presents  the  following  case  and  question  : 

On  the  9th  of  October,  1861,  Alexander  M.  Smith  was,  by- 
Secretary  Welles,  '*  appointed  an  acting  master  in  the  Navy 
of  the  United  States,  on  temporary  service,"  and  upon  the 
21st  of  March,  1862,  he  was  by  the  same  person  ^'  dismissed 
the  service,"  the  letter  of  dismissal  reciting  that  he  had  been 
reported  for  drunkenness,  cnielty,  and  disrespect  to  (his) 
superior  officers."  Thereupon  you  ask  whether  such  dis- 
missal was  authorized  by  law. 


I 
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'^  officers  holding  temporary  appointmeiito  m  the  Nayy  are 
not  either  cwnmiMioned  or  nowtrofwi  offieerB^  as  is  recognized 
by  the  act  of  1862,  chap.  204.  (Rev.  Stat.,  sec.  1410.)  Legis- 
lation, theiefcve,  as  to  the  manner  in  whidh  such  oAeers  are 
to  be  cashiered,  &c.,  does  not  apply  to  the  present  case. 

I  am  also  of  opinion  that  the  act  of  July,  1861,  cited  to  show 
that  the  appointment  of  Mr.  Smith  mnst  after  that  date  be 
considered  m  for  the  term  of  the  voyage  or  of  the  wavj  and 
therefore  during  such  term  was  to  be  ended  only  by  regular 
methods  applicable  ordinarily  to  naval  officers  of  that  grade, 
does  not  admit  of  that  interpretation. 

I  premise  that  the  act  of  1861  had  the  same  effect  upon 
future  as  upon  past  appointments  of  the  sort  mentioned. 

Its  interpretation  as  to  the  matter  in  hand,  in  regard  to 
past  appointments,  seems  to  be  that  the  officer  appointed 
should  not  have  a  term  longer  than  that  of  the  voyage  or 
the  war,  (whichever  should  be  the  longer ;)  not  that  he  shonld 
have  a  term  which  (subject  to  ordinary  accidents)  should 
continue  during  the  voyage  or  the  war.  Because  if,  for  ex- 
ample, the  Secretary  had  in  June,  1861,  appointed  Mr.  Smith 
acting  master,  &c.,  to  hold  at  the  discretion  of  the  appoint- 
ing power,  although  Congress  might  have  passed  an  act  in 
the  next  month  substantially  ratifying  such  appointment,  it 
would  have  had  to  ratify  it  (m  made^  and  could  not  ratify  it 
giving  an  extcTmon  of  its  terniy  without  trenching  upon  rights 
of  the  Executive  Department  in  matters  of  appointment;  that 
is,  it  could  not  say  (anticipating  the  actual  duration  of  the 
war)  that  Alexander  M.  Smith  shonld  hold /or  and  during  a 
term  of  four  years  the  office  theretofore  conferred  at  the  dis- 
cretion of  the  Secretary. 

As  I  have  said,  the  statute  makes  the  same  provision  for 
future  as  for  past  appointments,  and  therefore  I  think  that 
its  effect  upon  an  appointment  made  in  October,  1861,  was 
what  it  would  have  been  for  an  appointment  made  in  June, 
1861.  I  conclude,  therefore,  that  such  act  does  not  bear  upon 
the  question  now  presented,  but  is  to  be  interpreted  as  sug- 
gested above. 

I  am  of  opinion  also  that,  in  the  absence  of  legislation,  the 
Secretary  had  the  power  of  determining  the  time  at  which 
an  appointment  expressly  temporary  should  come  to  an  end. 
36p 
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It  seems  to  be  generally  admitted  in  this  oonntry  that  the 
appointing  power  has  entire  control  of  the  tenure  of  its  ap- 
pointments, except  where  otherwise  provided  by  law.  His 
assignment  of  a  reason  in  the  letter  of  dismissal  was  sar- 
plusage,  and  perhaps  might  well  have  been  omitted. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-Oenerah 
The  Seceetaey  of  the  Kavy. 

Approved. 

EDWARDS  PIERREPOKT. 


COPIES  OF  PAPERS— APPLICATION  FOR. 

An  application  for  copies  of  papers  on  file  in  a  Department,  to  be  used  by 
the  applicant  in  a  suit  promoted  by  him  under  section  3491  Rev.  Stat., 
stands  upon  the  same  footing  ^witb  a  like  application  by  a  plaintiff  in 
any  other  prirate  suit. 

Department  of  Justice, 

May  13, 1876. 

Sir  :  In  yoars  of  the  5th  instant,  addressed  to  the  Attor- 
ney-General, it  is  stated  that  John  L.  Pendery,  esq.,  has  ap- 
plied for  copies  of  certain  papers  on  file  in  your  Department 
to  be  used  by  him  in  prosecuting  a  suit  which  he  purposes 
to  bring  against  the  Kansas  Pacific  Railroad  Company  under 
section  3491  of  the  Bevised  Statutes. 

I  do  not,  from  your  communication,  understand  it  to  be 
your  wish  that  the  Attorney-General  shall  give  an  opinion 
whether  the  section  cited  above  authorizes  such  suit  to  be 
brought  under  the  circumstances  referred  to  by  Mr.  Pendery, 
as  it  seems  to  be  enough  for  the  purposes  of  his  application 
that  he  is  proceeding  b(ma  fide  in  the  suit  and  has  probable 
cause  for  its  promotion.  I  am  not  advised  by  you  that  the 
application  is  one  which,  for  any  special  reasons  not  appearing 
upon  the  feice  of  the  papers  and  the  law,  is  liable  to  objec- 
tion. K  Mr.  P.  can  make  out  a  case  within  the  above  section, 
it  seems  that  he  has  a  right  to  bring  the  action  proposed,  and 
that  his  claim  for  copies,  &c.,  to  be  used  therein  stands  upon 


TO   THE   SECBETABT   OF   THE   TREASURY.         563 
Copleft  of  Pftper8->Appllc»lloB  for. 

the  same  footing  with  a  like  claim  by  a  plaintiff  in  any  other 
private  suit. 

Of  his  chances  for  a  recovery  therein  I  can  form  no  judg- 
ment without  information  as  to  the  faith  with  which  the 
company  has  made  a  distinction  in  freights  between  some 
and  others  of  its  private  patrons,  and  also,  perhaps,  in  regard 
to  the  proportion  of  its  private  business  done  under  bills  of 
lading  like  that  inclosed  by  you.  It  may  be  likewise  that 
some  difficulty  will  be  made  as  to  the  applicability  of  the 
section  cited  to  dealings  by  a  corporation.  But  for  the  reason 
mentioned  above  I  waive  a  consideration  of  these  questions 

Assuming  that  Mr.  Peudery  is  engaged  in  preparing  cer- 
tain matters  preliminary  to  a  suit  which  (as  authorized  by 
an  express  law)  he  will  bring,  in  part,  for  his  own  advantage, 
and  that  in  the  course  of  such  preparation  he  has  found  it 
necessary  to  communicate  his  plans  to  officers  of  the  Govern- 
ment, it  seems  that  nothing  ought  to  turn  upon  the  fact  of 
such  communication,  but  that  he  should  be  x>ermitted  to  go 
on,  and  will  be  aided  just  as  are  other  private  suitors. 

If,  upon  farther  investigation  into  the  facts  of  the  above 
dealing  by  the  company)  it  shall  appear  that  the  provision 
cited  by  Mr.  Pendery  from  its  charter  has  been  violated,  but 
that,  owing  to  the  frame  of  the  section  under  which  Mr.  P. 
proiMmes  to  sue,  such  dealing  is  not  included  therein,  it  would 
be  proper  for  the  United  States  to  bring  an  ordinary  action 
to  recover  back  the  excessive  freight  so  exacted. 

K  this  note  be  not  responsive  to  the  purport  of  your  com- 
munication I  hope  to  be  informed  thereof,  and  to  be  more  par- 
ticularly directed  to  the  matter  requiring  consideration. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solieitor-  General. 

The  Seoebtaby  of  the  Treasury. 

Approved. 

EDWARDS  PIERREPONT^ 
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ACTING  GUNNER  IN  THE  NAVY— DISMISSAL  OP. 

In  January,  1864,  S.  was  appointed  by  the  Secretary  of  the  Navy  ''an 
acting  gunner  on  temporary  service"  in  the  Volunteer  Navy,  and  in 
July,  1665,  "waa  dismissed  from  the  service  by  the  Secretary :  ^eM  that  a 
power  to  appoint  gunneni  to  an  nndefined  extent  does  net  preclude  tile 
appointment  of  acting  gunners  also ;  that  the  power  to  appoint  the 
latter  is  implied  by  section  18,  act  of  July  17, 1862,  chap.  204,  (Bev.  Stat., 
sec.  1410 ;)  and  that,  as  an  acting  gunner,  S.  was  liable  to  dismissal  at 
the  will  of  the  Secretary. 

Depabtment  of  Justice, 

June  10,  1876. 

Sm :  Yours  of  the  Ist  instant,  addressed  to  the  Attorney- 
General,  presents  for  his  consideration  the  case  of  A.  S«  Soper, 
who,  in  January,  1864,  was  appointed  by  the  then  Secretary 
of  the  Navy  ^'  an  acting  gunner  on  temporary  service"  in  the 
Volunteer  Navy^  and  in  July,  1865,  was  by  the  Secretary  dis- 
missed from  the  service. 

In  1872,  and  again  in  1874,  and  now  again,  for  the  third 
time,  Soper  has  petitioned  for  restoration  to  his  former  place 
in  the  Kavy,  having  in  the  meantime  asked  for  a  court-mar- 
tial under  section  12  of  the  act  of  March  3, 1866.  (12  Stats. 
487.) 

These  applications  have  been  refused,  but,  in  connection 
with  the  latest  of  them,  you  ask  advice  whether  the  dismissal 
in  1865  was  legal,  and  refer  to  the  recent  opinion  of  this  De- 
partment in  the  case  of  Acting  Master  Smith,  on  the  2dth  of 
April  last. 

The  present  case  is  not  within  the  terms  of  the  act  of  July 
24, 1861,  (12  Stat.  272,)  considered  in  the  opinion  above  men- 
tioned. 

On  behalf  of  Soper,  it  is  argued  that  inasmuch  as  the  Pres- 
ident has  power  under  the  act  of  1806  to  appoint  an  wMmited 
number  of  '<  gunners''  in  the  Kavy,  there  is  no  need  to  ap- 
point (icting  gunnerSy  as  there  was  in  the  case  of  acting  masters 
under  the  act  of  1842,  chap.  121,  (5  Stats.  500;)  and  there- 
fore that  the  President  had  no  such  power.  From  that  posi- 
tion a  conclusion  is  sought  to  be  drawn,  that  as  Soper  could 
not  be  appointed  an  acting  gunner j  he  must  virtually  have 
been  created  a  regular  gunner. 
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I  think  it  plain  that  this  conclusion  does  not  follow.  He 
could  not  be  constitnted  an  officer  of  a  sort  other  than  was 
intended  by  the  appointing  power  any  more  than  of  a  sort 
beyond  the  jurisdietum  of  that  power.  The  President,  acting 
through  the  Secretary,  or  the  Secretary,  did  not  intend  to 
make  him  a  gunner.  This  case  differs  in  principle  from  that 
where  the  appointing  power  intends  to  appoint  to  a  certain 
office,  but  at  the  same  time  endeavors  to  incumber  such  ap- 
pointment with  illegal  qualifications.  In  such  case  the  qual- 
ifications are  void.  Here,  the  class  of  places  in  the  I^avy 
designated  by  the  prefix  aeting  is  well  known,  and  it  was 
clearly  the  intention  of  the  Secretary  to  appoint  Soper  to  a 
place  which  he  thought  belonged  to  that  class. 

If  the  Secretary,  arfd  the  person  applying  for,  or  consent- 
ing to,  such  appointment,  were  mistaken  in  point  of  law,  it  is 
very  certain  that  as  against  the  Government  of  the  United 
States,  whose  limited  agent  the  Secretary  was,  the  appointee 
cannot  claim  another  office  as  to  his  fitness  for  which  the  Sec- 
retary has  passed  no  judgment. 

But  I  do  not  agree  that  the  Secretary  was  mistaken  as  to 
his  powers.  A  right  to  appoint  gunners  to  an  undefined  ex- 
tent does  not  conclude  against  the  power  to  appoint  acting- 
gunners  also.  In  presence  of  an  emergency  demanding  an  in- 
crease of  persons  to  exercise  the  functions  of  gunners,  the 
appointing  power  might  well  desire  to  keep  such  appointees 
specially  under  its  control,  so  that  with  the  disapx>earance  of 
the  emergency  such  appointments  should  become  void,  such 
appointing  power  in  the  meantime  controlling  also  the  ques- 
tion whether  such  emergency  continues  to  exist,  and  in  what 
proportions.  The  power  to  make  such  appointments  is  strongly 
implied  by  the  a<5t  of  1862,  chap.  214.    (Bev.  Stat.  sec.  1410.) 

Soper,  therefore,  was  not  only  not  created  a  gunner  by  the 
appointment  referred  to,  but  was  created  an  o/cting  gunner  on 
temporary  service.  As  such  he  was  liable  to  be  discharged 
from  the  service  at  the  will  of  the  person  appointing  him, 
and  when  once  out  of  the  service  can  return  to  it  only  in  the 
way  that  other  civilians  may. 

An  OAsting  gunner  is  not,  as  such,  even  2^,  petty  officer.  (Act 
of  1862,  chap.  204,  above.) 

In  considering  a  distinction  betwixt  a  purser  and  an  editing 
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purser  J  Chief  Justice  Marshall  speaks  of  the  former  as  '^  an 
officer  "  and  the  latter  a«i  '^  an  agent."  (Randolph's  case,  2 
Brock,  p.  484.) 

The  acts  of  1865,  chap.  79,  and  1866,  chap.  176,  (Bev.  Stat 
p.  282,  acts  36  and  37,)  making  provision  as  to  dismissals  of 
*^  officers  "  from  the  naval  service,  therefore  do  not  apply  to  the 
case  of  the  applicant. 

The  Secretary  of  the  iNTavy  had  power  to  terminate  his  con- 
nection with  the  naval  service  whenever  he  chose,  and  his 
order  to  that  effect  was  legal. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Bolicitor-OeneraL 

The  Seceetary  of  the  Navy. 

« 

Approved. 

ALPHONSO  TAFT. 


FEES  OF  DISTRICT  ATTORNEYS. 

District  attorneys  are  eutitled,  under  section  835  Rev.  Stat.,  to  a  com- 
mission upon  the  **tsk^*^  required  to  be  paid  by  the  purchasera  of  for- 
feited property  sold  iu  pursuance  of  section  3334  Rev.  Stat. 

Such  tax,  howerer,  is  not  within  sections  828  (clause  17)  and  829  (clause 
6)  of  the  Revised  Statutes,  and,  therefore,  clerks  of  courts  and  marshals 
are  not  entitled  to  commissions  thereon. 

Department  of  Justice, 

July  1, 1876. 

Sir:  In  the  communication  of  the  Acting  Secretary  of  the 
Treasury,  upon  the  26th  ultimo,  addressed  to  the  Attorney- 
General,  a  question  is  asked  in  connection  with  a  practice 
existing,  as  is  said,  in  the  eastern  district  of  Missouri,  whetlier, 
under  section  3334  of  the  Revised  Statutes,  taken  in  connec- 
tion with  sections  825,  828,  (clause  17,)  and  829,  (clause  6,) 
district  attorneys,  clerks,  and  marshals  are  entitled  to  com- 
missions upon  the  "  fax"  required  to  be  paid  by  the  purchasers 
therein  mentioned. 

Section  825  gives  to  district  attorneys  commissions  upon 
all  moneys  collected  or  realized  in  any  suit^  <j&c.,  conducted  by 
them.    The  commissions  given  to  clerks  and  marshals  by  the 
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corresponding  provisions  of  sections  828  and  829  are  (1)  upon 
moneys  reoeivedj  keptj  and  paid  out  in  pursuance  of  any  statute 
or  order  ofoourt,  and  (2)  upon  moneys  received  and  paid  over. 

Under  this  legislation  I  am  of  opinion  that  district  attor- 
neys are  and  that  clerks  and  marshals  are  not  entitled  to 
the  commissions  claimed  as  above.  Such  tax  is  realized  by 
the  suit,  bat  is  not  receivedj  or  kepty  or  paid  over  by  clerks  or 
marshals,  as  the  law  requires  it  to  be  received  by  a  tase-coUeeiory 
and  kept  and  padd  over  by  him.  It  is,  therefore,  wiikin  section 
825,  and  Twt  toithin  sections  828  and  829  quoted  above. 

The  distinction  between  the  tax  realized  under  the  two  first 
clauses  and  that  realized  under  the  last  clause  of  section  3334, 
referred  to  in  the  communication  of  the  Comoiissioner  of  In- 
ternal Bevenue,  transmitted  by  the  Acting  Secretary,  does  not 
affect  the  claim  to  commissions  nnd^  section  825. 

It  is  true  that  the  former  is  a  tax  already  due  to  the  United 
States,  whilst  the  latter  is  a  new  tax,  growing  out  of  the  suit 
and  sale.  ISTothing,  however,  material  to  the  claim,  under  sec- 
tion 825,  turns  upon  this,  and  the  probability  is  that  a  much 
larger  part  of  the  commissions  earned  under  that  section 
comes  out  of  moneys  withheld  from  the  United  States  by  its 
debtors,  and  merely  reduced  into  possession  by  the  suit,  than 
out  of  moneys  which  are,  as  it  were,  a  profit  arising  out  of 
the  proceeding  itself. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor 'OeneraL 
The  Secretary  of  the  Treasury. 

Approved. 

ALPHONSO  TAFT. 


COURT  OF  ALABAMA  CLAIMS— MARSHAL'S  PAY. 

The  clerk  of  the  Court  of  Commissioners  of  Alabama  Claims,  in  his  capac- 
ity as  disbursing  agent,  paid  to  the  marshal  of  the  District  of  Colambia, 
for  his  services,  a  certain  amount  of  money,  under  an  order  of  that  court 
requiring  him  to  pay  to  the  marshal,  monthly,  a  salary  of  $3,200  x>er 
annum :  HM  (reaffirming  opinion  of  February  1,  1876)  that  the  order 
of  the  court  was  no  warrant  for  the  payment  as  salary ;  heldy  further, 
that  it  was  no  warrant  for  the  payment  as  an  amount  advanced  to  the 
tnarshal,  to  be  by  him  accounted  for  at  the  Treasury. 
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Depabtxent  of  Justice, 

July  6, 1876. 

Sib  :  I  have  read  and  oonsidered  yours  of  the  16th  ttllimo^ 
addressed  to  the  Attomey-Greaeral^  and  also  the  notes  of  the 
Secretary  of  State  and  of  the  clerk  of  the  Court  of  Alabama 
Claims  therein  inclosed. 

These  papers  show  that  Mr.  Davis,  the  clerk  above  men- 
tioned, is,  by  appointment  of  the  Secretary  of  State,  a  d49- 
bursing  eigent  to  execute  the  direction  of  the  Secretary  refeired 
to  in  the  fourth  section  of  the  act  constitating  tiie  court.  (1$ 
Stat,  246.)  As  such,  he  has  from  time  to  time  received  funds 
for  which  he  is  accountable  at  the  G^reasury.  In  the  accounts 
heretofore  submitted  by  him  he  claims  credit  for  several  it^ns^ 
amounting  in  all-  to  (3,105.03,  paid  by  him,  under  an  order 
by  the  court,  to  tiie  marshal  of  this  District  who,  by  the  act  is 
its  marshal.  By  that  order,  which  is  filed,  dated  August  20,. 
1875,  Mr.  Davis  was  required  to  pay  to  the  marshal,  monthly,, 
a  salary  at  the  rate  of  $3,200  per  annum.  The  sum  now  in 
question  consists  of  payments  so  made.  It  is  plain  that  tiie 
order  is  no  warrant  to  Mr.  Davis,  except  for  payments  au- 
thorized by  law. 

In  an  opinion  (February  1, 1876)  referred  to  in  the  papers, 
this  Department  has  already  held  that  the  court  had  no  power 
to  pay  a  salary  or  make  any  special  allowance  to  the  marshal 
€or  his  services  in  that  connection. 

Conceding  that  to  be  true,  Mr.  Davis  suggests  that  he  has 
the  right  under  the  order  by  the  court  to  shift  all  account- 
ability for  the  sums  paid  in  compliance  therewith  to  the  mar- 
shal ;  f .  «.,  that  the  bare  receipts  of  the  marshal  for  the  gross 
sums  so  paid  are  his  suf&cient  warrant. 

The  suggestion  is  somewhat  complicated  by  the  circum- 
stance that  Mr.  Davis,  in  fact,  paid  the  sums  to  the  marshal 
as  salary  due  for  ser\ices  performed  (subject  only  to  the  gen- 
eral restriction  as  to  niaaifnum.)  But,  waiving  this  special 
matter,  nothing  has  been  suggested  to  me  or  occurs  to  show 
that  an  order  of  the  court  can  have  the  effect  of  shifting  Mr. 
Davis's  responsibility'  for  this  money  to  another  official,  who, 
in  the  absence  of  such  order,  was  not  competent  to  receive  it. 

It  ha«  already  been  said  (in  the  former  opinion)  that  the 
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order  is  no  warrant  for  the  payment  in  the  special  character 
in  which  it  was  required  (viz,  as  salary;)  it  seems  to  be  qnite 
as  dear  that  it  is  no  warrant  for  the  payment  in  the  light 
now  on  second  thon^ts  snggested  (viz,  as  a  gross  sum  ad- 
vanced to  the  marshal,  to  be  accounted  for  at  the  Treasury  by 
him.) 

Very  respectfully,  your  obedient  servant^ 

S.  F.  PHILLIPS, 

Solieitin'''  OeneraJ. 
Hon.  B.  W.  Tayleb, 

First  Compirotler  cf  the  Treasury. 

Approved. 

ALPHONSO  TAFT. 


BESTORED  NAVAL  OFFICER— PAY  OF. 

B.,  a  retired  naval  officer,  was  dismissed  from  the  Navy  by  order  of  the- 
Executive  on  the  30th  of  December,  1865.  In  May,  1876,  upon  his  ap- 
plication for  trial  by  conrt-martial,  made  nnder  section  12  of  the  act  of 
Maoroh  3, 1865,  obap.  79,  a  conrt  was  awarded,  which,  in  June,  1876, 
pTonoQ&oed  bim  innocent  of  every  charge  and  specification,  and,  the 
dismissal  being  thereby  annnlled,  he  was  ordered  (June  5, 1876)  to  be 
restored  to  the  retired  list.  Between  the  date  of  his  dismissal  and  the 
date  of  his  restoration  he  had  not  demanded  in  writing  from  the  Secre- 
tary of  the  Navy,  as  often  as  once  in  six  months,  a  trial;  bat  pay  ifi 
olaimed  by  him  for  this  period:  Held  that  the  right  of  the  claimant  to 
pay  is  governed  by  section  2  of  the  act  of  Jane  22, 1874,  chap.  892,  ander 
the  provisions  of  which  he  is  not  entitled  to  more  than  ''pay  as  on  leave 
for  six  months''  from  date  of  dismissal. 

It  was  competent  to  Congress  to  modify,  in  the  matter  of  pay,  the  effect 
of  a  restoration  nnder  the  act  of  1865. 

Department  of  Justice, 

July  21, 1876. 

Sir:  Yoars  of  the  13th  instant,  addressed  to  the  Attorney- 
General,  incloses  for  consideration  certain  papers  connected 
with  the  case  of  Julias  S.  Bohrer,  a  retired  master  of  the 
Navy,  and  asks  for  an  opinion  as  to  the  validity  of  his  claim 
for  pay  from  the  date  of  his  dismissal  to  the  date  of  his  restora- 
tion to  his  said  office. 

It  appears  that,  in  consequence  of  a  report  by  a  naval  court 
of  inquiry,  Mr.  Bohrer  was  dismissed  from  the  !N"avy  by  the 
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Se<»retaiy  ou  the  30th  of  December,  1865 ;  that  four  days  after 
dismissal  he  made  application  to  the  Secretary  for  trial  by  a 
court-martial;  that  prosecution  by  him  of  the  matter  of  his 
restoration  was  impeded  by  extreme  and  continued  illness, 
caused  by  wounds,  &c.,  although  from  time  to  time  he  made 
other  efforts  for  such  restoration;  that  in  May,  1876,  upon 
his  application,  a  court-martial  was  awarded;  and  that  in 
June  last  such  court  declared  him  innocent  of  every  charge 
and  specification,  and  pronounced  the  dismissal  of  December, 
1865,  null  and  void.  Accordingly,  by  General  Order  210, 
<  June  5, 1876,)  the  Secretary  of  the  Navy  also  declares  such 
•dismissal  void,  and  ordered  Mr.  Bohrer  to  be  restored  to  the 
retired  list.  The  question  is,  whether  he  is  entitled  to  pay 
from  the  time  of  his  dismissal. 

The  act  of  1874,  chap.  392,  (18  Stat.,  192,)  prohibits  the 
•accounting  officers  of  the  Treasury  ^^from  making  any  allow- 
.ance  t<o  any  officer  of  the  Kavy  who  has  been,  or  may  here- 
after be,  dismissed  from  the  service  and  restored  to  the  same 
under  the  provisions  of  the  act  of  1865,  chap.  79,  sec.  12,  to 
exceed  more  than  pay  as  on  leave  for  six  months  from  the 
date  of  dismissal,  unless  it  shall  appear  that  the  officer  de- 
manded in  writing,  addressed  to  the  Secretary  of  the  fTavy, 
and  continued  to  demand  as  often  as  once  in  six  months,  a 
trial  as  provided  for  in  said  act"  of  1865. 

The  act  of  1865,  so  referred  to,  provides  that  in  case  officers 
of  the  Army  or  ISTavy  thereafter  dismissed  by  the  President 
Bhall  apply  in  writing  for  a  trial,  the  President  shall  convene 
a.  court-martial  to  try  such  officer  on  the  charges  for  which 
he  was  dismissed ;  and  if  such  court  shall  not  be  convened 
within  six  months  of  the  application,  or  if,  being  duly  con- 
vened, it  shall  not  award  dismissal  or  death  as  punishment, 
the  order  of  dismissal  shall  be  void. 

Mr.  Bohrer  admits  that  he  did  not  demand  a  trial  as  often 
as  once  in  six  months  after  his  dismissal,  and  seeks  to  excuse 
himself  therefor  by  pleading  his  extreme  illness  during  a  large 
part  of  that  time.  Such  illness  would,  if  continuous,  be  a 
strong  reason  why  Congress  should  intervene  to  relieve  him 
from  the  provisions  of  that  act ;  but,  failing  such  interven- 
tion, no  officer  of  the  Executive  Department  can  give  con- 
sideration to  any  other  equities  for  avoiding  the  effects  of  the 
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act  than  those  set  down  therein.  This  rule  of  administnitioii 
is  well  established.    (2  Wheat,  25 ;  9  How.,  522.) 

It  is  urged,  however,  that  the  statute  of  1874  was  not  in- 
tended to  apply  to  such  a  case,  inasmuch  as  it  would  be  inde- 
cent to  supi>ose  that  the  legislature  intended  to  divest  a  vested 
right  of  property ;  the  suggestion  being,  that  under  the  stat- 
ute of  1805  (above)  Mr.  Bohrer  jiossessed,  from  December, 
1865,  up  to  June,  1876,  certain  rights  (to  pay,  &c.)  which  were 
noni^  the  less  real  for  requiring  to  be  disentangled  and  asserted 
by  sentence  of  a  court-martial ;  and  that  by  that  statute  the 
sentence  and  order  of  June,  1876,  rendered  his  dismissal  void 
ab  initio^  so  that  at  all  times  since  December,  1865,  he  has, 
in  contemplation  of  law,  been  an  officer  of  the  Navy.  This 
suggestion  requires  that  the  situation  of  Mr.  Bohrer,  in  regard 
to  his  office  at  the  time  of  the  passage  of  the  statute  of  1874, 
shall  be  closely  considered. 

Mr.  Bohrer,  for  reasons  more  or  less  to  be  deplored,  and  for 
which  he  may  be  morally  not  accountable,  did  not  set  on  foot 
the  means  provided  by  law  for  his  relief  until  1876,  nearly 
eleven  years  after  his  dismissal.  In  dealing  with  his  case  all 
executive  officers  of  the  Government  are  obliged  to  attribute 
this  delay  to  his  own  voluntary  action. 

During  that  delay  Congress  passed  an  act  intended  to  oper- 
ate upon  persons  in  his  situation — I  say  an  act  intended  so 
'to  operate;  for  I  think  that  the  words  of  the  act  of  1874  are 
so  specific  as  to  exclude  all  possibility  of  a  contrary  construc- 
tion. 

As  to  the  competency  of  such  legislation,  I  remark  that  if 
in  1874  Congress  had  chosen  to  repeal  the  act  of  1865  en- 
tirely, Mr.  Bohrer  would  have  had  no  legal  cause  of  complaint. 
In  that  case  Mr.  Bohrer  would  have  continued  a  private  per- 
son from  the  date  of  his  dismissal  in  1865.  By  the  act  of  1865 
Congress  had  chosen  to  allow  to  officers  dismissed  by  compe- 
tent authority  (8  Opin.,  230)  an  opportunity  of  avoiding  such 
dismissal.  I  know  of  no  principle  of  law  to  prevent  Congress 
from  repealing  that  statute  as  to  all  persons  who  had  not 
actually  availed  themselves  of  it  at  the  time  of  its  repeal. 
In  that  case  such  persons  would  have  remained  dismissed. 

If  Congress  could  have  repealed  it  entirely,  without  leaving 
to  such  i)ersons  redress  before  the  executive  or  judicial  tri- 
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bimals  of  the  nation,  a  fortiori  it  conkl  have  modified  it  with 
the  same  result. 

In  the  present  case,  instead  of  depriving  Mr.  Bohrer  en- 
tirely of  the  privilege  possessed  by  him  at  the  passage  of  the 
act  of  1874 — i.  «.,  of  oaDtag  for  a  court-martial,  and  thereby 
obtaining  reinstatement  ab  initio — Congress  has  only  modified 
the  effect  of  such  reinstatement  in  the  matter  of  pay. 

I  think  such  legislation  entirely  competent.  Its  propriety 
is  a  matter  for  the  legislature  alone. 

Upon  ttie  whole,  therefore,  I  conclude  that  Mr.  Bohrer's 
claim  for  pay,  otherwise  than  as  defined  by  the  act  of  1874, 
ds  inadmissible. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  Oenerah 

The  Secretary  of  the  Navt. 

Approved. 

ALPHOIS^SO  TAFT. 


USE  AND  OCCUPATION— CLAIM  FOR. 

The  act  of  February  21,  1&j7,  chap.  57,  does  not  forbid  the  settlement  of 
a  claim  for  the  use  and  occupation  of  real  estate  by  the  military  au- 
thorities or  troops  of  the  United  States  after  the  termination  of  the  war, 
though  such  use  and  occupation  may  have  commenced  daring  the  war 
and  continued  down  to  the  period  covered  by  tho  claim. 

SembU  that  in  the  State  of  Mississippi  the  war  ended  on  the  2d  of  Aprils 

ism. 

Department  of  Justice, 

July  22,  1876. 

Sir  :  Yonrs  of  the  15th  instant,  addressed  to  the  Attorney- 
General,  submits  for  his  consideration  a  brief  of  facts  in  the 
claim  of  A.  Burwell,  of  Vicksburg,  Miss.,  and  in  connection 
therewith  asks  for  an  opinion  nx>on  the  following  questions : 

'^  1.  Whether,  iA  view  of  the  act  of  February  21, 1867,  the 
accounting  officers  of  the  Treasury  can  settle  a  claim  for  use 
and  occupation  of  claimant's  property  by  the  Army  for  that 
X>ortion  of  time  during  which  the  occupation  continued  after 
the  end  of  the  war!" 
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^'2.  If  they  caa  make  such  settlement^  thea  at  what  date 
did  the  war  end  in  Mississippi  for  the  purposes  of  saeh  settiie* 
ment  f  " 

From  the  brief  of  facts  inclosed,  I  find  that  the  use  and  oo- 
cupation  referred  to  began  in  1863  and  ended  in  1867 ;  and  that 
the  daim  now  preferred  is  for  so  mneh  th^eof  as  took  place 
since  the  restoration  of  peace. 

1.  The  act  of  February  21, 1867,  (U  Stat  397,)  referred  to 
in  the  first  of  the  above  questions,  so  far  as  material  here,  in 
effect  prohibits  the  settlement  of  claims  for  the  oocupation  of 
real  estate  by  the  military  authorities  or  troops  of  the  United 
States  where  soch  claim  originated  during  the  war  for  the 
suppression  of  the  Southern  rebellion  in  a  State  declared  in 
insurrection  by  the  proclamation,  &c. 

This  prohibition  requires  two  conditions  in  order  to  it« 
operation,  viz:  that  the  claim  shall. have  originated  (1)  dur- 
ing the  war,  and  (2)  in  a  rebellious  State.  It  does  not  affect 
claims  which  during  the  war  originated  in  loyal  States,  or 
claims  which  since  the  war  originated  in  States  formerly 
rebellious. 

That  which  is  spoken  of  as  originating,  &c.,  is  the  claim. 
Claims  originate  from  fEM^ts.  Claims  for  use  and  occupation 
of  real  estate  arise  out  of  such  use  and  occupation  alone;  and, 
to  speak  more  distinctly,  out  of  that  part  of  the  use  and  oc- 
cupation which  is  covered  by  the  claim.  If  the  use  and  occu- 
pation have  been  for  a  series  of  days  or  months  or  years,  a 
claim  for  use  and  occupation  during  the  Uitter  part  of  ihe 
series  does  not  originate  out  of  any  other  part  of  such  series 
than  that  covered  by  the  claim.  An  action  for  use  and  occu- 
pation during  July  originates  in  the  use  and  occupation  of 
July  alone,  no  matter  whether  such  use  be  a  continuation  of 
a  use  begun  in  Jane  or  previously. 

The  circumstance  that  the  time  covered  by  the  claim  is 
only  a  part  of  a  longer  continuous  period  for  which  a  claim 
might  have  been  made  forms,  in  general,  no  objeetion  to  such 
selection. 

It  would  be  otherwise  if  the  action  were  based  upon  a  lease 
for  a  term  of  years.  In  such  case  the  claim  for  any  porti<m  of 
the  term  would  originate  in  the  original  contract,  and  if  that 
had  been  made  during  the  war,  the  claim  would  have  origi- 
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nated  during  the  war.    I  therefore  answer  your  first  qaestion 
aflSrmatively. 

2.  Since  the  decision  in  the  case  of  The  Protector^  (12  Wall.^ 
700,)  it  seems  that  all  Departments  of  the  Government  are 
bonnd  to  regard  peace  as  having  been  restored  in  the  State 
of  Mississippi  on  the  2d  day  of  April,  1866.  That  case  has 
been  followed  in  other  decisions,  so  that  the  intimation  in  the 
previous  case  of  Anderson,  (9  Wall.,  56,)  {.  e.,  that  x>eace  was 
not  restored  until  the  20th  of  August,  1866,  must  be  regarded 
as  overruled. 

Very  respectfully,  your  obedient  servant, 

8.  F.  PHILLIPS, 

Solicitor'  General. 
The  Secretary  op  the  Trbaburt. 

Approved. 

ALPHONSO  TAFT. 


ATTORNEY-GENERAL. 

The  Attomey-Oeneral  cannot  with  propriety  give  an  official  opinion  to 
the  head  of  a  Department  upon  the  qaestion  whether  it  is  expedient 
for  him  to  prosecute  an  appeal  in  a  matter  of  public  interest  pending 
before  another  Department. 

Department  of  Justice, 

July  24, 1876. 

Sir  :  Yours  of  the  21st  instant,  addressed  to  the  Attorney- 
General,  states  that  you  have  appealed  from  a  decision  of  the 
Acting  Commissioner  of  the  Greneral  Land-Office,  made  May 
19, 1876,  upon  the  Mora  land  grant,  and  transmitting  certain 
papers  therein  and  requesting  the  Attorney-General  to  con- 
sult other  papers  to  be  found  in  the  Department  of  the  Inte- 
rior, asks  for  an  opinion  as  to  ^<  the  expediency  of  prosecuting 
the  appeal  thus  formally  taken." 

I  apprehend  that  it  is  very  doubtfiil  if  the  Attorney-Gen- 
eral can  give  an  official  opinion  as  to  whether  it  be  expedient 
for  one  Executive  Department  to  prosecute  an  apx^eal  in  a 
matter  of  public  interest  pending  before  another  Executive 
Department 

Whilst  it  may  turn  out  that  such  appeal  will  be  unsuccess- 
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fal^  it  may  still  be  expedient  that  the  case  of  the  Uuited  States 
shall  be  pressed  vigorously  and  carried  before  the  highest 
authority  in  the  Department.  The  gravity,  difficulty^  and 
other  circumstances  of  the  case  may  require  such  prosecution^ 
although  the  officer  in  charge  of  it  may  entertain  doubt  as  to 
final  success. 

As  it  seems,  therefore,  that  the  propriety  of  such  prosecu- 
tion is  not  always  a  matter  of  law,  but  may  well  be  one  merely 
of  official  discretion,  it  does  not  tall  within  the  competency  of 
this  Department  to  give  advice  thereupon.  (Bev.  Stat.,  sec. 
3560 

I  will  add,  likewise,  that  as  the  questions  of  law  that  may 
emerge  in  the  administration  of  the  case  which  you  mention 
will  be  questions  of  law  in  the  Department  of  the  Interior 
and  not  in  the  Department  of  War,  it  would  be  to  forestall 
probable  action  by  the  latter  Department  asking  for  the 
opinion  of  the  Attomey-Oeneral  upon  such  questions,  if  they 
were  to  be  considered  and  decided  in  the  way  now  proposed. 

I  venture  to  believe  that  a  consideration  of  the  above  sug- 
gestions will  satisfy  you  that  the  position  herein  assumed  i» 
proper,  and  is  entirely  consistent  with  an  earnest  wish  ta 
comply  with  the  official  duty  which  I  owe  to  your  Depart- 
ment. 

With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 


The  Secebtary  op  War. 
Approved. 


SoUoitar-  OeneraL 


ALPHONSO  TAFT. 


DISTRIBUTION  OF  PRIZE  FUNDS. 

Under  a  decree,  in  prize,  of  the  district  coort  of  the  United  States  for  the- 
southern  district  of  Illinois^  passed  at  its  June  term,  1868,  certain  moneys 
were  paid  into  the  Treasury  to  the  credit  of  the  naval  pension  fund. 
At  its  Noyemher  tenn,  1869,  in  a  jnooeeding  for  the  reformation  of 
that  decree,  due  notice  of  which  was  given  to  the  proper  repreaenta- 
tiye  of  the  United  States  in  the  cause,  the  court  modified  its  decree  so. 
far  as  to  require  the  said  moneys  to  be  distributed  to  the  captors 
named  therein :  Held  that  the  decree  as  thus  modified  is  the  only  final 
decree  of  the  court  In  the  cause,  and  should  alone  be  regarded  as  the- 
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decree  of  the  oourt,  for  the  purpose  of  distribation  of  the  fonds,  within 
section  16  of  the  act  of  June  30, 1864,  chap.  174,  (sec.  4641  Bey.  Stat,) 
and  that  it  is  the  duty  of  the  Secretary  of  the  Navy,  and  of  all  offioeis 
of  the  United  States  concerned,  to  give  effect  thereto. 
Opinions  of  Attorney-General  AT^erman  and  Attorney-General  Williams 
in  same  matter,  (13  Opin.,  299,  348;  14  Opin.,  524,)  considered,  and  the 
apparent  conflict  between  the  view  there  taken  and  that  here  adopted 
explained  by  a  material  difference  between  the  state  of  facts  as  then 
'  and  that  as  now  presented. 

Depabthbnt  of  JvSTIORj 

July  27, 1876. 

Sm :  Yours  of  the  12th  instant,  addressed  to  the  Attorney- 
General,  incloses  a  report  of  the  Naval  Solicitor  nx>on  an  ap- 
plication by  Miss  Clara  B.  Jordan,  of  Gindonati,  and  asks  for 
a  reply  to  the  following  questions : 

<<  1.  Should  I,  as  trustee  of  the  naval  pension  fund,  be  jus- 
tified in  transferring  fcom  that  fund  to  the  prize  Amd,  for  dis- 
tribution as  military  salvage,  moneys  paid  to  said  naval  pen- 
sion fund  under  a  decree  in  prize  issued  in  1868,  by  the 
United  States  district  court  for  the  southern  district  of 
Illinois,  said  court  having  at  another  and  subsequent  term, 
in  1869,  so  modified  that  decree  as  to  direct  that  said  moneys 
should  be  distributed  as  military  salvage  to  the  captors 
named  in  said  decree  f 

<<  2.  Should  the  said  court,  with  my  assent,  now  reoj^en  said 
cases  and  grant  a  decree  in  salvage,  would  I  be  justified  under 
such  decree  in  making  the  transfer  and  distribution  men. 
tioned  in  the  foregoing  question  f " 

1.  The  former  question  Involves  a  reconsideration  of  two 
opinions  given  heretofore  by  Attorney-General  Akerman 
and  Attorney-General  Williams  upon  the  obligatory  effect 
of  a  certain  rectification,  at  November  term,  1869,  of  a  decree 
in  prize  passed  at  June  term,  1868,  in  the  district  court  of  the 
United  States  for  the  southern  district  of  Illinois,  in  a  case 
entitled  The  United  States  vs.  Ifine  hundred  and  twenty-four 
Bales  of  Cotton,  (13  Opin.,  299,  348 )  14  Opin.,  524.)  Those 
opinions  concur  in  holding  that  a  court  of  prize  has  no  power 
to  alter  its  decrees  after  the  lapse  of  the  term  in  which  such 
decree  was  entered. 

From  the  statements  contained  in  those  opinions,  I  under* 
stand  the  conclusions  in  question  to  have  been  reached  in  the 
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absence  of  a  &ct  which  is  now  brought  forward,  and  which 
seems  to  me  yirtaally  to  reyerse  the  effect  of  such  statements. 

I  admit  that  in  the  above  case  this  Department  is  bound 
by  the  decisions  above  referred  to  whenever  the  case  recurs 
upon  the  same  state  of  facts.  (13  Opin.,  33.)  That  state  of 
&ct8  was,  the  reformation  of  a  decree  for  distribution  in 
prize,  after  the  term  had  passed,  no  regular  proceedings  therefor 
and  no  notice  to  the  parties  (appearing.  The  answer  was,  that 
the  court  had  no  power  under  such  circumstances  to  reform 
its  decrees. 

Now,  however,  the  fact  is  brought  forward  that  the  United 
States  were  notified  of  such  proceedings  for  reformation,  and 
took  no  steps  to  resist  them  or  to  set  them  aside. 

It  is  said,  in  the  first  place,  that  as  a  district  court  of  the 
United  States  is  what  is  known  technically  as  a  superior  court j 
it  will  be  presumed,  except  in  applications  to  an  appellate 
court  to  reverse  its  action,  that  where  the  subject  matter  was 
within  itsjurisdiction  its  proceedings  have  been  regular^  ex.gr.^ 
that  it  had  acquired  jurisdiction  of  parties.  This  presump- 
tion is  fortified  in  the  present  case  by  the  statements  of  Mr. 
Taylor,  and  Mr.  Bowen,  the  clerk.  Mr.  Rosette's  statement 
is  substantiaUy  the  same  as  that  of  Mr.  Bowen,  and  Mr.  Blu- 
ford  Wilson  said  to  me  orally  that  he  has  no  particular  recol- 
lection about  the  point. 

It  seems  to  me  that  any  present  consideration  of  the  first 
question  above  must  take  for  granted  that  the  decree  at 
November  term,  18G9,  was  made  after  due  notice  to  the 
United  States.  This  is  according  to  the  strong  presumption, 
and  is  fortified  by  such  evidence  as  can  be  commanded. 

Whether  in  the  United  States  a  court  of  admiralty  loses 
the  iH)wer  of  rectifying  its  decrees  at  willj  by  their  entry  or  en- 
rollmentj  as  seems  to  be  originally  the  rule  with  all  courts  that 
to  some  extent  administer  the  civil  law,  or  whether  such 
power  ds  determined  by  the  lapse  of  the  term^  as  in  common- 
law  courts,  is  not  material  in  discussing  the  power  exercised 
as  above  in  November,  1869,  because  under  either  test  the 
district  court  of  Illinois,  as  has  been  held  above,  had  lost  an 
ad  IQMum  control  of  the  decree  of  June,  1868. 

I  think  it  admissible  to  put  the  conclusion  upon  the  ground 
of  the  lapse  of  the  ternij  because  the  statutes  of  the  United 
37  p 
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States,  which  provide  that  such  courts  shall  be  always  cpen^ 
limit  that  condition  of  things  to  certain  purposes,  amongst 
which  is  not  that  of  passing  or  otherwise  dealing  with^iuil 
decrees.    (Act  of  18i2,  chap.  188,  Bev.  Stat.,  sec  574.) 

Lapse  of  the  term  or  enrollment  deprives  courts  of  control 
over  their  decrees  not  absolutely  but  sub  modo.  After  either 
event  such  action  can  be  reversed  or  modified  only  with  notice 
to  those  interested.  In  courts  of  admiralty  regularly  a  libel 
of  review  should  be  filed.  All  that  is  essential,  however,  is 
fair  notice  to  the  parties.  In  technical  language,  lapse  of  the 
term  does  not  deprive  a  court  of  admiralty,  or  generally  any 
court,  of  jurisdiction  over  the  subject  matter  of  rectijication  of 
its  decrees^  and  if  in  any  particular  case  it  has  acquired  in  ad- 
dition jurisdiction  aver  the  parties  by  fair  notice,  all  minor 
irregularities  as  to  procedure,  &c.,  cannot  be  regarded  by 
other  tribunals  not  exercising  appellate  jurisdiction.  In  such 
ease  the  decree  as  rectified  is  alone  the  final  decree  in  such 
cause,  and  the  prior  entry,  so  far  as  conflicting,  is  annuUed. 

Some  of  the  cases  as  reported  contain  loose  language  upon 
the  above  topic — ^loose,  because  speculative  or  inadvertent ; 
but  the  vast  preponderance  of  authority  is  in  accordance  with 
what  has  just  been  laid  down,  (see  l^e  Illinois,  1  Brown's 
Adm.  Bep.,  13,)  and  has  the  advantage  of  being  uniform  in 
all  systems  of  courts  and  according  to  natural  justice. 

Under  the  presumptions,  and  the  state  of  fiacts  as  to  notice 
to  the  proper  representative  of  the  United  States  in  the  above 
litigation — viz,  the  United  States  attorney  for  southern  nii- 
nois — I  have  no  doubt  that  the  rectification  at  November, 
1869,  was  properly  accomplished,  and  that  such  rectification 
is  the  decree  of  ihe  court  within  section  4641  of  the  Bevised 
Statutes,  (act  of  1864,  chap.  174,)  and  therefore  is  the  only 
decree  which  controls  the  distribution  of  the  net  amount  paid 
into  the  Treasury  of  the  United  States  in  accordance  with  such 
section. 

If  the  decree  of  June,  1868,  had  been  appealed  from  im- 
mediately, the  accounting  officers  of  the  United  States  would 
not  have  obeyed  it  As  it  was  not  appealed  from,  they  took 
it  for  granted  that  it  would  stand,  and  so  conformed  their 
action  to  it.  If  it  had  been  appealed  trom  and  reversed  sub- 
sequendyy  there  is  no  doubt  that  the  decree  of  reversal  would' 
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liave  been  the  decree  of  the  court  within  the  above  section. 
TEhis  is  no  less  tme  of  the  rectification  before  me,  which  has 
4>een  accomplished  substantially  in  conformity  with  law. 

I  therefore  answer  the  former  question  by  saying  that  it  is 
the  duty  of  the  Secretary  of  the  Navy  (and  all  other  officers 
•of  the  United  States  concerned)  to  give  effect  in  this  case  to 
the  decree  of  November,  1869,  which  by  the  act  of  1864 
(above)  is  the  only  authority  for  a  legal  statement  of  public 
accounts  of  this  fund. 

I  suppose  that  the  above  answer  renders  it  unnecessary  to 

<2onsider  the  second  question  propounded  by  you. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solioitar^Qeneral. 
The  Secretary  op  the  Navy. 

Approved. 

ALPHONSO  TAFT. 


TRANSMISSION  OF  GOVERNMENT  TELEGRAMS. 

In  transmittiDg  Goyemment  dispatches  from  Leavenwortli,  Kans.,  to 
points  in  Colorado,  the  Western  Union  Telegraph  Company  has  not  the 
option  to  send  them  either  hy  way  of  Denver  (oyer  the  telegraph  line 
constmcted  along  the  Kansas  Pacific  RaUroad)  or  by  way  of  Paeblo, 
(oyer  the  telegraph  line  constructed  along  the  Atchison,  Topeka,  and 
Santa  F6  Railroad.) 

The  option  of  selecting  the  route  is  with  the  Government ;  and  where  no 
option  is  expressed  thereby,  the  company  is  bound  to  send  the  dispatch 
.  oyer  the  cheaper  route. 

The  acceptance  by  the  said  company  of  the  rates  established  by  the  Post- 
master-General under  the  act  of  July  24,  1866,  chap.  230,  was  not  a 
waiyer  of  the  right  of  the  company  to  change  its  local  tariff  rates  oyer 
the  telegraph  line  constructed  along  the  Kansas  Pacific  Railroad  be- 
.tween  Lawrence  and  Denver. 

Department  of  Justice, 

July  28, 1876. 

Sir  :  Ib  yours  of  the  20th  instant,  addressed  to  the  Attor- 
ney-General, the  followmg  case  and  questions  are  stated  as 
calling  for  his  opinion : 

The  telegraph  lines  ui>on  those  portions  of  the  public  do- 
main granted  to  the  Kansas  Pacific  Bailroad  Company,  and 


580  HON.   S.   F.   PHILLIPS 

Traagalsgl^i  ef  eoTernaeiit  TelesrAMi. 

to  the  Atchison,  Topeka  and  Santa  F^  Railroad  Company, 
(acts  Jnly  1, 1862,  and  March  3, 1863, 12  Stat.,  489,  772,)  are  at 
present  operated  by  the  Western  Union  Telegraph  Company. 

The  act  which  granted  pnblic  lands  to  the  Kansas  Company 
(above)  provides  (as  do  all  acts  making  like  grants  to  railroad 
companies  secured  by  United  States  bonds)  for  a  telegraph 
line  in  conjunction  with  the  railroad,  and  after  allowing  the 
company  to  fix  its  rates  for  the  transmission  of  government 
dispatches — so  that  they  be  fair  and  reasonable  and  do  not 
exceed  rate^  charged  to  private  parties  for  similar  service — 
enacts  that  one-half  of  such  compensation  "  be  applied  to  the 
payment  of  the  bonds  issued  by  the  Government  in  aid  of 
the  construction  of  said  road.'^  (Acts  July  1, 1862,  and  July 
2, 1864, 12  Stat.,  489 ;  13  Stat.,  356.) 

By  the  above  act  of  July  2, 1864,  (sec.  15,)  it  is  also  pro- 
vided that  the  several  companies  authorized  to  construct  the 
roads  therein  mentioned  (including  the  Union  and  the  Kansas 
Pacific  Railroad  Companies)  shall  operate  their  road  and  tel- 
egraphs for  all  purposes  of  communication,  &c.,  ^^  so  far  as 
the  public  and  the  Government  are  concerned,  as  one  contin- 
nous  line.^ 

The  act  which  granted  public  lands  to  the  Atchison  com- 
pany, above,  (as  are  all  acts  making  like  grants  without 
United  States  bonds,)  is  silent  as  to  a  telegraph  line  in  con- 
nection therewith,  and  also  as  to  the  rates  for  transmitting 
Government  dispatches  over  any  such  line  as  might  after- 
wards be  constructed.  This  line,  therefore,  falls  within  the 
provisions  of  the  second  section  of  the  act  of  July  24, 1866, 
(14  Stat.,  221,)  it  having  accepted  the  rates  which  upon  the 
22d  of  September,  1873,  the  Postmaster-General  established 
in  accordance  with  such  provisions. 

That  portion  of  the  Western  Union  Telegraph  line- which 
lies  in  Kansas,  between  Leavenworth  and  Lawrence,  is  con- 
stnicted  along  the  line  of  the  Leavenworth  branch  of  the 
E[ansas  Pacific  Boad,  and  is  an  extension  of  that  road  not 
contemplated  in  the  original  grant  of  lands  above  mentioned. 

In  the  above  connection  three  questions  arise : 

"  1.  Is  it  optional  with  the  Western  Union  Telegraph  Com- 
pany to  transmit  Government  dispatches  from  Leavenworth, 
Kans.,  to  points  in   Colorado   Territory,  either  by  way  of 
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Denver,  Colo.,  over  the  telegraph  line  constructed  along  the 
route  of  the  Kansas  Pacific  Bailroad  Company,  or  by  way  of 
Pueblo,  Colo.,  over  the  telegraph  line  constructed  along  the 
route  of  the  Atchison,  Topeka,  and  Santa  F^  Eailroad,  as  said 
telegraph  company  may  elect  f 

**  2.  Did  the  Western  Union  Telegraph  Company,  by  accept- 
ing  the  rates  established  by  the  Postmaster-General,  (as  pro- 
vided for  by  the  act  of  July  24,  1866,  14  Stat.,  221,)  waive 
the  right  to  change  their  local  taritf  rates  for  the  transmis- 
sion of  Government  dis^^atches  over  the  telegraph  line  con- 
structed along  the  route  of  the  Kansas  Pacific  Railway  f 

"  3.  Is  there  a  sufficient  privity  of  contract  between  the 
said  telegraph  company  and  the  United  States  (provided  for 
by  the  act  of  July  24, 1866, 14  Stat.,  221)  to  enable  the  Gov- 
ernment to  compel  the  telegraph  company  to  transmit  the 
dispatches  of  the  Qi^rtermaster's  Department  of  the  Army  on 
public  business  from  Leavenworth,  Kaus.,  to  points  in  Colo- 
rado, via  Pueblo,  over  the  shorter  telegraph  line  constructed 
along  the  route  of  the  Achison,.Topeka  and  Santa  F6  Rail- 
way, at  the  rates  of  compensation  established  by  the  Post- 
mafiter-General  I 

From  the  statement  made  above,  I  gather  that  a  dispatch 
ransmitted  from  Leavenworth,  in  Kansas,  to  Pueblo,  in  Colo- 
ado,  passes  (1)  to  Lawrence  along  a  branch  of  the  Kansas 
Pacific  Railway,  which  branch  was  constructed  subsequently 
to  the  passage  of  the  act  granting  lands  to  the  principal 
road,  such  construction  not  being  contemplated  in  that  act ; 
(2)  thencb  to  Topeka,  along  a  part  of  the  Kansas  Pacific  Rail- 
way, and  thence,  in  tlie  alternative^  either  (3)  to  Denver ^  still 
along  the  last-mentioned  railway,  and  (4)  thence  to  PueblOj 
along  the  Denver  and  Rio  Grande  Railway;  or  (3)  from 
Topeka  to  Fttehlo  directly,  along  the  Atchison,  Topeka  and 
Santa  f^  Railway ;  also,  that  in  either  alternative  the  tele- 
graph line  for  the  whole  distance  is  operated,  in  communica- 
tion^ by  the  Western  Union  Telegraph  Company ;  and  that 
the  route  by  the  Atchison,  Topeka  and  Santa  F6  Railway  is 
the  shorter  and  cheaper. 

I  premise  my  answer  to  the  above  questions  by  saying  that 
I  do  not  agree  with  the  suggestion  of  the  Second  Comptroller 
of  the  Treasury,  contained  in  the  paper  from  which  the  above 
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&cts  are  taken,  that  the  above  branch  of  the  Kansas  Pacific 
Bailway  £rom  Leavenworth  to  Lawrence  is  boand  by  the  con- 
ditions which  the  land-grant  act  applies  to  the  principal  road. 
The  opinion  of  Attomey-Greneral  Akerman,  quoted  by  the 
Second  Comptroller,  (£rom  13  Opin.,  536,)  does  not  cover  such 
a  case.  I  need  not  discuss  the  matter.  The  opinion  quoted 
is  sound  law  upon  the  facts  which  called  it  forth ;  and  I  refer 
to  an  opinion  in  14  Opinions,  428,  to  show  that  a  branch,  or  ex- 
tension, of  a  road,  constructed  under  legislation  subsequent  to- 
that  which  authorized  the  principal  road,  is  not  ipso  facto^  or 
in  the  absence  of  express  statutory  provisions,  bound  by  con- 
ditions upon  gifts  to  the  original  road. 

Ordinarily,  therefore,  upon  the  facts  stated  above,  the- 
TJnited  States,  for  a  dispatch  from  Leavenworth  to  Pueblo, 
are  bound  to  pay  via  Denver^  (1)  circular  rates  to  Lawrence^ 
(2)  thence  tariff  rates  to  Denver,  and  (3)  thence  circular  rates 
to  Pueblo;  or  via  Atchison,  &c..  Railway,  (1)  circular  rates  to- 
Lawrence,  (2)  thence  tariff  rates  to  Topeka,  and  (3)  thenc4 
circular  rates  to  Pueblo. 

I  proceed  to  answer  the  questions  stated  above : 

1.  The  Western  Union  Telegraph  Company  have  no  such 
option  as  is  suggested  in  the  first  question.  On  the  contrary, 
the  United  States,  as  senders  of  the  dispatch,  have  an  option 
of  selecting  the  route  by  which  it  shall  go;  and  when  such 
selection  is  expressed,  the  duty  of  the  company  to  comply  is 
just  what  it  would  be  if  the  line  selected  were  the  only  one^ 
under  its  control;  and,  even  if  the  United  States  have  ex- 
pressed no  option,  t  am  strongly  inclined  to  think 'that  the 
company  would  be  held  (by  an  implication  of  a  promise  to  ac- 
complish the  result  required  by  no  more  than  necessary  labor) 
to  an  agreement  to  charge  no  more  for  the  dispatch  than  it 
was  fairly  worth  to  send  it;  that  is,  what  it  was  wortti  to  send 
it  by  the  cheaper  line.  For  in  either  case  the  article  furnished 
to  the  United  States  is  the  same,  i.  e.,  a  dispatch  delivered  at 
Pueblo;  whereas  if  the  company  were  allowed  as  a  matter  oi 
mere  option  to  transmit  such  dispatch  by  the  more  expensive 
line,  it  would  be  equivalent  to  permission  to  charge  their  cus- 
tomers for  labor  unnecessarily  expended. 

2.  I  am  of  opinion  that  the  act  mentioned  in  the  second 
question  did  not  amount  to  a  tcaiver  as  suggested. 
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The  acceptance  by  the  Western  Union  Telegraph  Company 
of  the  terms  of  the  Postmaster-Oeneraly  as  by  the  second  sec- 
tion of  the  act  of  1866,  chap.  230,  (14  Stat,  221,)  (called  herein 
circular  rates,)  applied  to  only  so  much  of  the  lines  operated 
by  them  as  are  included  in  the  first  section  of  that  act;  «\  e., 
to  all  of  the  lines  mentioned  above,  excepting  that  fromLaw^ 
rence  to  Denver.  It  is,  therefore,  no  waiver  of  the  rights  of 
the  company  as  to  the  line  excepted. 

3.  I  have  already  substantially  answered  the  third  question 

whilst  discussing  the  first.    I  therefore  only  repeat  that  I  am 

of  opinion  that  the  United  States,  under  the  above  statements, 

can  compel  the  telegraph  company  to  transmit  its  dispatches 

fipom  Leavenworth  to  points  in  Colorado,  via  Pueblo,  over  the 

line  along  the  Atchison,  &c.,  Railway  at  circular  rates. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor' GeneraL 
.    The  Secretary  of  the  Treasury. 

Approved. 

ALPHONSO  TAFT. 


RAILROAD  GRANT— HOMESTEAD  ENTRY. 

Where  a  homestead  entry  was  made  in  good  faith  by  an  actual  settler 
within  the  limits  of  a  railroad  grant  after  a  map  of  the  definite  loca- 
tion of  the  road  was  filed,  but  before  notice  of  the  withdrawal  of  the 
lands  covered  by  the  grant  was  received  at  the  local  land  office,  (a  delay 
of  about  twelve  months  having  occurred  in  giving  the  notice  J  and  all 
the  requirements  of  the  law  in  regard  to  such  an  entry  were  complied 
with  by  the  homest'Cader :  Held  that  the  case  is  within  the  provisions 
of  the  act  of  April  21,  1876,  chap.  72,  confirming  certain  pre-emption 
and  homestead  entries. 

DEPARTMENT  OP  JUSTICE, 

August  4, 1876. 

Sir  :  In  yours  of  the  29th  ultimo,  addressed  to  the  Attor- 
ney-General, is  stated  a  case  of  conflict  between  an  entry 
made  by  one  Edward  Plonch  and  the  land  grant  to  the  State 
of  Kansas,  on  account  of  the  Kansas  and  iNeosho  Eailroad 
Company,  by  virtue  of  the  act  of  July  25,  1866,  (14  Stats., 
236.)  It  seems  that  after  that  company  had  filed  a  map  of 
its  survey  a  delay  of  about  twelve  months,  viz,  until  June 
12, 1867,  unaccountably  occurred  in  giving  notice  of  the  cor- 
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responding  withdrawal  of  the  lands  from  market.  In  that 
interval  (i.  «.,  on  the  28th  of  October,  1868)  Plonch  made  a 
homestead  entry  of  one  hundred  and  sixty  acres  within  such 
grant,  and  has  since  duly  observed  all  requirements  of  the 
law  in  regard  to  such  entries,  and  is  ^'  an  actual  settler  in  good 
faith." 

Upon  the  21st  of  April  last  Congress  passed  an  act  entitled 
^'  An  act  to  confirm  pre-emption  and  homestead  entries,"  &c., 
which,  amongst  other  things,  provides :  "  That  all  pre-emp- 
tion and  homestead  entries,  &c.,  of  the  public  lands,  made  in 
good  faith,  by  actual  settlers,  upon  tracts  of  land  of  not  more 
than  one  hundred  and  sixty  acres  each,  within  the  limits  of 
any  land-grant,  prior  to  the  time  when  notice  of  the  with- 
drawal of  the  lands  embraced  in  such  grant  was  received  at 
the  local  land  office,  &c:,  &c.,  and  where  the  pre-emption  and 
homestead  laws  have  been  complied  with,  &c.,  &c.,  shall  be 
confirmed,  and  patents  for  the  same  shall  issue  to  tbe  parties 
entitled  thereto." 

In  this  connection  you  ask  whether  the  provision  above 
quoted  is  applicable  to  the  case  of  Plonch,  and,  more  specifi- 
cally, whether  lands  situated  as  were  those  granted  for  the 
Neosho  Eailroad  Company  after  its  map  of  survey  had  been 
filed,  and  before  notice  of  their  tcithdrawaly  can  be  termed 
public  lands  within  the  meaning  of  such  pro\'ision. 

The  question  is  7iot  whether  lands  in  that  situation  arc  in 
general  "  public  lands,"  but  whether,  from  the  context  and 
other  means  of  interpreting  the  above  statute,  it  appears  that 
Congress  there  intended  by  the  phrase  "public  lands"  to 
designate  lauds  so  situated. 

I  think  it  plain  that  Congress,  in  the  above  act,  used  that 

phrase  in  a  special  sense^  virtually  defined  in  the  context  as 

being  "  lands  within  the  limits  of  any  land-grant  prior  to  the 

time  when  notice  of  their  withdrawal  is  received  at  the  local 

land  office,"  &c.,  and  therefore  I  conclude  that  the  case  of 

Plonch  is  included  therein. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  General. 
The  Secretary  of  the  Interior. 

Approved. 

ALPIIONSO  TAFT. 
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INDIAN  CONTRACTS— APPROVAL  OF. 

In  1874  R.  entered  into  a  contract  with  John  Roes,  chief  of  the  Eastern 
Band  of  CherokeeSi  to  prosecute  cert-ain  claims  and  suits,  which  were 
divided  into  six  distinct  classes,  for  a  certain  percentage  on  the  amonnt 
recovered.  The  contract  was  approved  by  the  Commissioner  of  Indian 
Aifairs  and  by  the  Secretary  of  the  Interior  as  to  one  of  the  classes, 
(the  sixth,)  allowing  the  compensation  fixed  therofor  by  the  parties: 
Held  that  the  contract  was  separable  into  paits,  and  that  the  approval 
of  one  of  the  parts  validated  the  contract  ^ro  tanto. 

At  the  same  time  R.  also  made  a  like  contract  with  certain  other  chiefs 
and  headmen  of  the  same  band  of  Indians,  embracing  precisely  the 
same  subject-matter  as  the  first  contract,  but  in  which  the  compensa- 
tion was  'hiot  to  exceed''  20  per  cent,  of  the  amonnt  recovered.  The 
approval  of  this  contract  by  the  Gonuuissioner  and  8ecret>siry  allowed  a 
compensation  of  20  per  cent. :  Held  that  the  approval  was  not  in  con- 
formity to  the  rcfiuirements  of  section  2103  Rev.  Stat. 

The  approval  operates  by  relation  to  the  date  of  the  contract,  and  has 
the  same  effect  as  if  it  had  then  been  given.  Hence,  a  claimant  there- 
under is  not,  under  section  2104  Rev.  Stat.,  confined  to  acts  of  service 
done  subsequently  to«the  date  of  the  approval,  but  may  show  acts  done 
at  any  time  after  the  date  of  the  contract. 

Whatever  compensation  is  found  due  R.  under  the  contract  with  John 
Ross  is  "expense"  or  "liability"  of  the  said  Eastern  Baud,  within  the 
meaning  of  the  act  of  March  3, 1875,  chap.  132,  and  is  allowable  from 
the  fund  specified  therein. 

DEPARTMENT  OF  JUSTICE, 

August  4, 187G. 

Sir  :  Yours  of  the  27th  ultimo,  addressed  to  the  Attomey- 
Oeneral,  presents  for  his  opinion  the  following  case  and  ques- 
tions : 

"  In  1874  W.  W.  Kollins  entered  into  two  contracts,  one 
with  John  Eoss,  as  chief  of  the  Eastern  Band  of  Cherokees, 
and  the  other  with  numerous  individuals  purporting  to  be 
principal  chiefs  and  headmen  of  said  band." 

[So  far  as  is  imi>ortant  in  this  connection,  the  former  of  the 
contracts,  dated  May  15, 1S74,  after  referring  to  certain  claims 
of  the  Eastern  Band,  &c.,  against  the  United  States,  and 
also  to  the  pendency  of  certain  suits  brought  by  them  in  the 
circuit  court  of  the  United  States  for  the  western  district  of 
North  Carolina,  appoints  W,  W.  Rollins  agent  for  such  band 
in  respect  to  both  the  claims  and  the  suits  ]  he  binding  him- 
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self  to  prosecute  all  sach  claims  and  suits  which  are  enumer* 
ated  therein^  as: 

1.  Sums  due  under  the  treaty  of  1835-'36y  and  an  act  ap- 
proved July  29, 1848,  &c. 

2.  Shares  of  the  proceeds  of  a  sale  of  the  neutral  lands, 
under  treaty  of  July  19, 1866. 

3.  Eeservation,  pre-emption,  and  spoliation  claims  under 
treaties  of  1835-'36  and  1846. 

4.  Money  due  for  misappropriation,  &c.,  under  treaty  of 
1835,  &c. 

5.  Money  due  under  act  of  May  29, 1872. 

6.  ^^All  mits  now  pending  in  the  courts  of  the  United  States 
in  behalf  of  the  Eastern  Band  of  the  Cherokees^  &c. 

For  such  service  BoUins  was  to  receive  20  per  cent,  of  such 
amounts  as  he  should  recover  because  of  any  or  aU  of  the  said 
claims^  or  in  said  suits  now  pending^  or  whieh  may  hereafter  be 
instituted^  or  because  of  any  award  made  upon  a  reference  of 
such  suits  ;  and  if  such  award  should  be  of  real  or  other  prop- 
erty ^  then  the  compensation  wom  to  be  at  the  same  rate  upon  its 
valuation^  &c. 

The  approvals  of  such  contract  by  the  Commissioner  and 
Secretary  were  dated  respectively  June  24, 1874,  and  August 
25, 1874,  and  were  confined  expressly  to  its  sixth  section^  allow- 
ing a  compensation  of  20  per  cent,  upon  any  amount  recov- 
ered thereunder. 

The  contract  between  BoUins  and  the  chiefs  and  headmen, 
referred  to  above  is  substantially  a  copy  of  that  just  men- 
tioned, except  that  the  compensation  was  specified  as  one 
''not  to  exceed  20 per  cent  to  be  allowed  by  the  Commissioner 
of  Indian  Affairs  out  of  such  amount  as  he  (Rollins)  may 
collect." 

The  corresponding  approvals  thereof  by  the  Commissioner, 
&c.,  award  to  Rollins  a  compensation  of  20  per  cent 

Having,  as  above,  substituted  at  this  point  the  substance 
of  the  contracts  and  approvals^  so  far  as  material  here,  in 
place  of  a  mere  reference  thereto,  I  proceed  to  give  the  re- 
mainder of  your  communication  as  follows :] 

^^I  invite  your  attention  to  the  fact  that  in  the  second  con- 
tract the  compensation  to  be  paid  said  Rollins  is  stipulated 
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'  no^  to  ftvo00d  20  per  cent.j  to  he  allowed  hy  the  Commigsioner  of 
Indian  Affairs  out  of  such  amounts  as  he  may  collect^^  &c. 

''At  the  time  said  contracts  -were  entered  into,  suits  were 
pending  in  the  cireait  court  of  the  United  States  for  the  west- 
em  district  of  North  Oarolina,  which  were  instituted  in  the 
spring  of  1873  by  the  district  attorney  of  siud  district  under 
section  11  of  the  act  of  Congress  approved  July  15,  1870^ 
(16  Stat.,  362.) 

''Prior  to  the  approval  of  the  contracts,  endorsed  thereon 
by  the  Acting  Commissioner  of  Indian  Affairs  and  Acting 
Secretary  of  the  Interior,  on  the  17th  of  June,  1874,  the  sub- 
ject-matter of  said  suits  was  referred,  by  stipulation  of  the 
parties,  to  the  arbitrators,  who  made  their  award  under  date 
of  October  24, 1874,  and  the  same  was  confirmed  by  the  order 
of  the  court  at  the  following  November  term  thereof. 

"  It  will  be  observed  that  said  BoUins  signed  the  submis- 
sion, as  attorney  for  the  Eastern  Band  of  Cherokee  Indians^ 
but  by  what  authority  is  unknown  to  this  Department;  the 
contract  under  which  he  claims  for  services  rendered  the  In- 
dians in  said  suits  not  having  been  approved  until  long  after 
that  date. 

"  In  March,  1876,  Messrs.  BoUins  and  Presbrey  presented 
a  claim  to  this  Department  for  $20,000,  on  account  of  servicei» 
rendered  under  said  contract.  The  claim  was  referred  to  the 
Commissioner  of  Indian  Affairs  by  my  predecessor,  dated 
April  23,  1875,  a  copy 'of  which  is  transmitted  herewith^ 
marked  No.  4. 

"  Pursuant  to  the  direction  of  the  Secretary  of  the  Interior, 
the  claim  was  referred  to  the  Board  of  Indian  Commissioners^ 
who  reported  thereon  in  favor  of  allowing  to  the  claimants 
the  sum  of  $5,200,  a  copy  of  which  is  herewith  transmitted^ 
marked  No.  5,  and  may  be  found  in  the  seventh  annual  report 
of  said  board  at  page  18.  It  will  be  observed  that  the  approval 
of  the  board  was  for  the  payment  of  said  sum  in  full  of  all 
demands  under  said  claim." 

[I  remark  in  passing  that  the  circumstance  that  the  board 
gave  their  approval  of  a  certain  sum  as  in  full,  &c.,  is  deprived 
of  its  importance  by  the  subsequent  action  of  the  Secretary 
upon  the  same  matter.  He  ratified  that  allowance  expressly 
tcithout  prejudice,  &c.    The  judgment  of  the  board  was  not 
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binding  upon  the  Secretary,  and  the  view  of  his  modification 
of  it  has  no  effect  now.] 

<<  The  Commissioner  of  Indian  Affairs  thereupon  proceeded 
to  allow  said  claimants  the  said  sum,  directing  the  same  to 
be  paid  oat  of  the  appropriation  for  the  !N'orth  Carolina  Cher- 
okees,  contained  in  18  Stats.,  p.  447.  A  copy  of  said  account, 
with  the  endorsements  thereon,  is  herewith  transmitted, 
marked  Ko.  6. 

^'  Directly  after  the  appointment  of  the  present  Secretary 
of  the  Interior,  said  claimant  again  applied  for  the  payment 
of  a  further  sum  upon  said  contracts,  upon  which  application 
the  Commissioner  of  Indian  Affiedrs  rei>orted  in  favor  of  the 
allowance  of  $9,600,  a  copy  of  which  report  is  herewith  trans- 
mitted, marked  No.  7,  in  which  recommendation  the  Secretary 
of  the  Interior  refused  to  concur,  and  held  the  contracts  in- 
valid for  reasons  stated  in  his  letter  of  November  24, 1875,  a 
copy  of  which  is  herewith  transmitted,  marked  No.  8. 

^^  Since  that  date  the  Secretary  has  ordered  the  case  re- 
opened and  granted  a  rehearing  to  said  claimants.  Their 
claim  is  now  i>ending  before  him  for  decision.  I  therefore  de- 
sire your  opinion  upon  the  following  questions: 

^<1.  Was  the  contract  between  John  Eoss  and  claimant 
Bollins  duly  approved  by  the  Commissioner  of  Indian  Affairs 
■and  the  Secretary  of  the  Interior,  as  required  by  law  f 

'^  2.  Was  the  approval  as  indorsed  by  the  Commissioner  of 
Indian  Affairs  and  the  Secretary  of  the  Interior  upon  the  con- 
tract made  by  the  chiefs  and  headmen  such  an  approval  as 
is  required  by  section  2103  of  the  Kevised  Statutes  f 

^<3.  If  the  contracts  are  valid,  can  the  claimants  be  law- 
fully paid  for  any  services  rendered  by  said  Bollins  prior  to 
the  approval  of  said  contracts  by  this  Department  f 

<<  4.  Should  the  claimants,  in  making  proof  of  services  ren- 
dered under  said  contracts  pursuant  to  section  2104,  be  con- 
fined to  such  acts  of  service  as  had  been  performed  subse- 
quentljc  to  the  date  of  the  approval  of  the  contract  ? 

'<  5.  No  money  having  been  recovered  by  the  Indians,  is  it 
comx)etent  for  this  Department  to  authorize  and  direct  pay- 
ment upon  the  contracts  in  anything  besides  land? 

^^  6.  If  a  valid  demand  shall  be  found  to  exist  in  favor  of  the 
claimants  which  may  be  paid  in  money,  can  such  payment  be 
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lawfully  made  frotn  the  appropriation  of  March  3, 18751    (18 
Stat.,  447.) 

'^In  addition  to  the  pai)ers  already  enumerated,  refer- 
ence may  be  had  to  copies  of  papers  bearing  more  or  less 
directly  upon  the  case  included  in  the  appendix  to  the  brief 
above  mentioned,  and  at  the  request  of  the  claimants  I  also 
inclose  Executive  Document  No.  169,  Forty-third  Congress, 
second  session,  and  a  copy  of  an  affidavit  made  by  said  R<d- 
lins  September  17, 1875,  filed  with  the  Commissioner  of  In- 
dian AfEairs,  which  copy  is  marked  No  9." 

1.  In  answer  to  the  first  of  the  above  questions,  I  have  to 
say  that  the  above  contract  with  Boss  wm  duly  approved. 

BoUins  contracted  to  do  six  distinct  things  upon  a  considern- 
tion  apportioned  to  each.  The  authorities  hold,  uniformly,  I 
believe,  that  such  a  contract  is  separable.  Therefore,  in  case 
it  needs  approval  or  ratification,  this  may  be  limited  to  one 
of  such  things  alone,  or  to  more  than  one,  or  may  extend  to 
all,  with  the  effect  of  validating  the  contract  for  ttte  part  ap- 
proved and  no  more. 

2.  I  am  of  opinion  that  the  contract  with  the  chiefs  and 
headmen  was  not  approved  as  required  by  section  2103. 

That  which  by  such  section  is  to  be  approved  is  an  agree- 
met  already  in  writing,  wherein  in  all  cases  the  rate  per  centum 
of  the  fee  must  be  stated.  There  must  be  such  a  statement 
of  that  rate  as  may  be  approved  by  the  Secretary  and  Com- 
missioner. A  statement  that  the  fee  «Aatt  no^  exceed  20  per 
cent,  is  no  statement  of  the  rate.  It  leaves  to  subsequent 
settlement,  and  therefore  to  the  chances  of  dispute  and  liti- 
gation, the  establishment  of  the  rate  at  15,  or  10,  or  other  per 
cent,  less  than  20.  This  subsequent  dealing  about  the  rate  is 
what  the  statute  means  to  avoid.  The  contract  must  exclude 
any  apprehension  thereof  at  the  time  when  presented  for  ap- 
proval.   This  was  not  done  in  the  present  case. 

Besides,  the  contract  was  not  approved  as  made.  The 
chiefe,  &c.,  reserved  to  the  parties  the  right  of  fixing  there- 
after upon  the  particular  rate  not  to  exceed,  &c.;  but  the 
Commissioner  and  Secretary,  in  their  approval,  fixed  that 
rate  at  20  percent. ;  that  is,  fixed  it  at  a  rate  greater  perhaps 
than  the  chiefs  would  have  obtained.  The  last  paragraph  of 
section  2103  of  the  revisal  suggests  that  the  Secretary  and 
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Commissioner  may  fix  the  rate  6f  the  fee  at  a  sum  less  than 
that  agreed  to  by  the  Indians — ^upon  the  idea,  I  suppose,  that 
if  (say)  20  x)er  cent,  be  actually  named  in  the  contract,  such 
agreement,  so  far  as  it  affects  the  Indians,  (whose  interests 
alone  are  of  concern  to  the  Secretary  and  Commissioner,)  is 
also  an  agreement  to  pay  anything  less,  and  so  may  be  ap- 
proved for  less,  leaving  it  to  the  other  party  to  ratify  or  refdse 
such  modification.  That,  however,  is  a  different  case  fh>m 
the  one  before  us,  in  which  the  approval  prevents  the  Indians 
from  availing  themselves  of  less  rates  than  contemplated  in 
the  contract 

3.  It  seems  to  me  that  the  claimants  may  be  lawfblly  paid 
for  services  by  Bollins  prior  to  the  approval  of  the  contract. 

The  approval  operates  by  relation.  Such  I  think  is  prima 
facie  the  oi>eration  of  ratifications  and  approvals  in  general 
where  the  law  which  renders  them  necessary  contains  no 
specific  provision  to  the  contrary.  Generally  these  have  the 
same  effect  as  if  the  assent  therein  given  were  contemporary 
with  the  matter  ratified.  Although  the  writing  does  not 
biAd  until  after  the  approval  is  given,  nevertheless  then  re- 
trotrahiturj  &c.,  as  the  authorities  say.  There  is  an  exception 
to  this  rule — where  approval  is  legislation — as  in  case  of  ap- 
proval of  bills  by  the  President }  but  the  reason  for  such 
exception  is  obvious,  and  does  not  extend  to  private  transac- 
tions. 

4.  I  answer  the  fourth  question  by  saying  that,  as  already 
suggested,  the  claimants  should  not^  under  section  2104,  be 
confined  to  acts  done  subsequently  to  the  date  of  the  approval. 
They  may  show  acts  of  service  done  at  any  time  after  the 
date  of  the  contract,  i.  «.,  after  May  15, 1874. 

5  and  6.  So  fiur  as  I  am  informed,  the  act  of  March  3, 1876, 
(18  Stat.,  447,)  confers  upon  the  Department  of  the  Interior 
its  only  authorization  for  paying  the  claimants  in  anything 
but  a  share  of  the  land  recovered.  In  case  a  valid  demand 
shall  be  found  to  exist  in  favor  of  the  claimants  payable  in 
money,  it  seems  that  Congress  intended  that  it  should  be 
provided  for  under  that  act,  which  expressly  directs  the  fbnd 
therein  specified  to  be  used  for,  amongst  other  things,  the 
payment  of  such  costs,  charges^  expenses  and  liabilities  aiUnding 
their  recent  liUgation  in  the  circuit  court  of  the  United  States 
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far  the  western  district  of  JHforth  Carolina  as  the  Secretary  of 
the  Interior  may  determine  to  be  properly  chargeable  to  ikem. 
Whether  any  question  arises  upon  the  extent  of  that  fiind 
when  compared  with  the  purposes  to  which  by  the  above  act 
it  is  deTOtedy  I  am  not  informed.  Supposing  none  such  to 
exist,  I  answer  that  whatever  comjiensation  is  found  due  to 
Bollins  under  the  contract  with  Boss,  as  approved,  (aUhongh 
it  may  not  be  costs j)  is  certainly  expense  or  liability  of  the  East- 
ern Band,  &c.,  &c.,  within  the  words  of  the  act  of  1875,  chap. 
132,  above  dted. 

In  conclusion  I  add  that,  although  I  have  read  the  papers 
contained  in  the  appendix  referred  to  by  you,  I  have  not  con- 
sidered them  in  coming  to  the  conclusion  above  stated,  inas- 
much as  this  Department  relies  for  facts  upon  the  findings 
made  by  the  Department  which  requires  its  opinion.  It  has 
no  power  to  decide  questions  of  fact  arising  in  the  adminis- 
tration of  other  Departments.  You  will  understand  this 
paper,  therefore,  as  intimating  no  opinion  upon  any  such 
matter  connected  with  the  above  transaction. 
Very  respectfiilly,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 

The  Secretary  of  the  Interior. 

Approved. 

ALPH0N80  TAJFT. 


WIDOW  PENSIONER. 

The  words  ''penBioner''  and  '' person  OBtitled  to  a  pension/'  in  section 
4718,  Rev.  Stat.,  include  a  widow  pensioner. 

Heldf  accordingly,  that  where  a  widow  pensioner  died,  leaving  an  **  ac- 
cmed  pension,"  no  child  surviving,  the  person  who  hore  the  expenses  of 
the  last  sickness  and  burial  of  the  deceased  is  entitled  to  reimboiaement 
from  such  pension  in  case  sufficient  assets  to  meet  such  expenses  were 
not  left. 

Department  of  Justioe, 

August  10, 1876. 

Sir  :  Yonrs  of  the  6th  instant,  addressed  to  the  Attorney- 
General,  submits  for  his  consideration  the  question  whether 
the  expressions  ^^  pensioner  "  and  <^  person  entitled  to  a  pen- 
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sion,"  in  Bection  4718  of  the  Eevised  Statutes,  extend  in  any 
case  otherwise  within  that  section  to  a  widow  pensioner. 
Such  a  pensioner  has  died  recently,  leaving  an  <^  accrued  'pen- 
siou  "  of  $325.33,  and  also  owing  a  debt  of  $64.28  <<  for  the  ex- 
penses  of  the  last  sickness  and  bnrial,''  and  you  are  called  to 
decide  upon  the  claim  of  the  creditor  to  receive  this  latter 
amount. 

Section  4718  (originally  the  act  of  1873,  chap.  234,  sec.  25^ 
17  Stat,  574)  is  as  follows : 

^<If  any  pensioner  has  died  or  shall  hereafter  die,  or  if  any 
person  entitled  to  a  pension,  having  an  application  therefor 
pending,  has  died  or  shall  hereafter  die,  his  widow,  or,  if  there 
is  no  widow,  the  child  or  children  of  such  person  under  the  age 
of  sixteen  years,  shall  be  entitled  to  receive  the  accrued  pen- 
sion to  the  date  of  the  death  of  such  person.  Such  accrued 
pension  shall  not  be  considered  as  a  part  of  the  assets  of  the 
estate  of  deceased,  nor  liable  to  be  applied  to  the  payment  of 
the  debts  of  said  estate  in  any  case  whatever,  but  shall  inure 
to  the  sole  and  exclusive  benefit  of  the  widow  or  children,*  and 
if  no  widow  or  child  survive,  no  payment  whatsoever  of  the 
accnied  pension  shall  be  made  or  allowed,  except  so  much  as 
may  be  necessary  to  reimburse  the  person  who  bore  the  ex- 
penses of  the  last  sickness  and  burial  of  the  decedent,  in  cases 
where  he  did  not  leave  sufficient  assets  to  meet  such  expenses.'^ 

The  claim  before  you  rests  upon  the  last  clause  of  the  above 
section,  beginning  "  and  if  no  widow,"  &c.  That  clause  may 
be  traced  through  the  act  of  1873  to  the  act  of  1868,  chap.  264, 
sec.  9,  (15  Stat.,  236,)  which  was  as  follows : 

'^  That  if  any  person  entitled  to  a  pension  has  died  since 
March  4, 1861,  or  shall  hereafter  die  while  an  application  for 
such  pension  is  pending,  leaving  no  widow  and  no  child  under 
sixteen  years  of  age,  his  or  her  heirs  or  legal  representatives 
shall  be  entitled  to  receive  the  accrued  pension  to  which  the 
applicant  would  have  been  entitled  had  the  certificate  been 
issued  before  his  or  her  death." 

There  is  no  difficulty  in  determining  that  this  statute  dis- 
poses of  the  cLcerusd  pension  in  the  case  as  well  of  a  woman  as 
of  a  man.  It  is  an  instance  of  (k)mpression  rather  than  of 
elegance  of  style,  but  is  clear. 

It  is  suggested,  however,  that  there  is  such  a  change  of  tan- 
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guage  in  passing  to  the  act  of  1873  as  increases  the  impression 
arising  from  its  words  in  the  absence  of  comparison,  and  ren- 
ders it  certain  that  the  latter  applies  to  males  only.  If  that 
be  so,  then  the  act  of  1868,  so  far  as  applicable  to  females, 
may  be  still  in  force,  so  that  in  the  case  before  us  the  widow's 
personal  representative  may  be  entitled  to  the  whole  of  the 
accraed  pension,  because  the  act  of  1873  repeals  only  so  much  of 
previous  acts  as  is  inconststent  with  it ;  and,  as  is  suggested, 
the  act  of  1868  is  inconsistent  with  it  only  so  far  as  regards 
males.  Also  the  act  of  1868,  as  so  left  in  operation  by  the  act 
of  1873,  is  not  within  the  general  repealing  clause  of  the  revi- 
sal,  because  no  part  of  that  act  operative  at  the  time  when 
the  revisal  went  into  effect  is  embraced  therein. 

If,  however,  the  rights  of  the  personal  representatives  of 
widows  under  the  act  of  1868  have  been  done  away  with  by 
the  act  of  1873,  it  seems  that  such  conclusion  must  extend  as 
well  to  make  good  claims  of  creditors  like  that  before  you. 

If  the  act  of  1873  does  not  operate  upon  pensioners  of  both 
sexes,  its  perusal  starts  at  once  the  difficult  question  why  the 
legislature  should  have  reversed  the  policy  of  1868  as  to  males 
and  have  preserved  it  as  to  fanales ;  in  other  words,  why  when 
males  are  the  primarily  meritorious  persons  as  regards  pen- 
sions, and  the  merits  of  females  in  the  same  relation  are  only 
incidental  tothose  of  the  former,  the  legislature  should  confis- 
cate x>en8ions  accraed  to  the  former  class  in  the  same  circum- 
stances under  which  it  devolves  them  upon  the  personal  rep- 
resentatives of  the  latter !  One  would  have  anticipated  the 
contrary  action,  if  favor  were  to  be  shown  to  either. 

It  is  true  that  if  the  law  be  so  worded,  such  wording  is  in 
lieu  of  all  reasons  and  a  satisfaction  of  all  official  dftibts. 
However,  upon  examination  it  appears  that  what  has  been 
taken  to  be  such  wording  is  only  colorable,  not  real. 

The  distinction  between  the  acts  of  1868  and  1873  arises,  I 
apprehend,  from  the  absence  in  the  latter  of  words  equi^'alent 
to  "  or  her^  found  twice  in  the  former. 

It  seems  that  if  the  expression  he  in  the  last  line  but  one 
quoted  above  from  section  4718  were  he  or  she,  the  phraseology 
of  the  act  of  1868  would  be  substantially  preserved ;  and  that, 
by  the  same  argument  which  establishes  the  meaning  above 
assigned  to  the  latter,  it  would  be  clear  that  widow  pensioners 
38  p 
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are  included  also  in  the  last  clause  of  the  former.  In  such 
case  the  grammatical  solecism  would  be  compensated  by  the 
compactness  of  the  language. 

The  passage  (in  the  interval  between  the  dates  of  the  above 
acts)  of  the  act  of  1871,  chap.  71,  (Rev.  Stat.,  sec.  1,)  which 
pro\ides  that  in  all  future  legislation  "  words  importing  the 
masculine  gender  may  be  applied  to  females,  unless  the  con- 
text shows  that  such  words  were  intended  to  be  used  in  a  more 
limited  sense,"  sufficiently  accounts  for  the  non-appearance  of 
the  expression  or  she  in  the  act  of  1873.  Whilst  the  context 
of  the  former  clauses  of  section  4718  shows  that  the  words  im- 
porting the  mdsculine  gender  there  used  were  intended  in  that 
more  limited  (and  exceptional)  setise^  there  is  nothing  in  the 
context  of  tlie  last  clause  to  prevent  them  from  being  there 
applied  (by  the  general  rule)  to  females;  the  result  of  the 
whole  being  the  same  as  if  the  words  "or  her"  of  the  a<5t  of 
1868  were  substantially  retained  (say)  by  inserting  or  she,  as 
above  suggested. 

I  therefore  conclude  tliat  the  reason  of  the  thing,  which 

points  to  the  uniformity  of  dealing  with  the  two  sexes  in  the 

case  supposed,  is  observed  in  the  last  clause  of  section  4718, 

and  therefore  that  the  claim  before  you  should  be  allowed. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  General, 
The  Secretary  of  the  Interior. 

Approved. 

ALPHOXSO  TAFT. 


ADVERTLSEMKNTS  IN  THE  DISTRICT  OF  COLUMBIA. 

The  joint  effect  of  sections  85.3  and  3826  Rev.  Stat.,  as  regards  Government 
advertisements  in  newspapero  published  in  the  District  of  Columbia, 
was  to  allow  the  compensation  fixed  by  section  853,  unless  (under  sec- 
tion 3826)  that  be  more  than  is  paid  by  private  individuals  for  like 
services.  But  section  1  of  the  act  of  11^5,  chap.  128,  repeals  section 
31^26  for  every  parpose  connected  with  claims  for  such  services. 

Department  of  Justice, 

AugtiM  14, 1876. 

Sir:  Yours  of  the  7th  instant,  addressed  to  the  Attorney- 
General,  calls  his  attention  to  the  discrepancy  between  the 
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rates  payable  for  advertisements  on  behalf  of  the  Government 
between  sections  853  and  3826,  and  also  to  the  repealing  lan- 
guage used  in  the  act  of  1875,  chap.  128,  sec.  1,  (18  Stat.,  342,) 
in  reference  to  section  3826,  and  asks  what  is  the  united  effect 
of  such  sections  upon  a  claim  presented  by  The  Republican, 
a  newspaper  of  this  city,  for  publishing  by  due  order  an  ad- 
vertisement for  stationery  for  your  Department. 

Section  853  treats  of  publications  on  behalf  of  the  Govern- 
ment of  notices  in  general^  and  prescribes  a  certain  compensa- 
tion therefor,  viz,  40  cents  by  the  folio,  &c.  Section  3826  treats 
of  such  notices  as  are  required  to  he  published  in  the  District  of 
Columbia^  &c.,  and  prescribes  therefor  a  compensation  not 
higher  than  is  paid  by  individuaU  for  advertising  in  said  paper. 

I  understand  the  joint  effect  of  these  two  sections  to  be  that 
papers  in  the  District  of  Columbia  shall  have  the  compensa- 
tion fixed  by  section  853,  unless  (under  section  3826)  that  be 
more  than  is  paid  by  private  individuals  for  like  services.  This 
construction  reconciles  the  apparent  conflict,  and  shows  why 
section  3826  is  not  named  with  the  other  sections  expressly 
excepted  in  section  853.  This  rule,  I  believe,  has  been  often 
applied  by  courts  in  like  cases,  and  in  the  instance  before  me 
gives  due  effect  to  both  sections. 

However,  I  regard  the  effect  of  section  3826  upon  section 
823  as  entirely  speculative  for  all  publications  of  advertise- 
ments in  newspapers  since  the  act  of  March  3, 1875,  above 
referred  to.  A  provision  for  repeal  as  sweeping  as  that  therein 
contained  "  has  an  effect  [in  appropriation  acts]  wholly  regard- 
less of  the  place  or  the  general  nature  of  the  act  in  which  it 
is  found.''  (7  Opin.,  &c.,  303;  14  ibid.y  681.)  In  my  opinion 
it  repeals  section  3826  for  every  purpose  connected  with  the 
claim  before  you. 

Very  respectfully,  your  obedient  senaat, 

S.  F.  PHILLIPS, 

Solicitor-  General, 

The  Secretary  of  the  Interior. 

Api)roved. 

ALPHONSO  TAFT. 
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PAYMENT  OF  CLAIMS— ISSUE  OF  REQUISITION. 

It  is  the  daty  of  the  head  of  a  Department,  SLft&r  facts  have  been  submit- 
ted under  section  191  Rev.  Stat,  which,  in  his  judgment,  affect  the  cor- 
rectness of  a  balance  certified  to  him  upon  settlement  of  a  claim  by  the 
proper  accounting  officers  of  the  Treasury,  and  after  the  certificate  has 
been  returned  by  the  Comptroller  with  the  decision  in  the  case  reaffirmed, 
to  issue  his  requisition  for  payment  of  the  balance  certified. 

Signing  the  requisition  in  such  case  under  protest  is  without  effect. 

Department  of  Justice, 

AQigu8t  19,  1876. 

Sir:  Yours  of  the  IGtli  instant,  addressed  to  the  Attorney- 
General,  submits  for  his  consideration  the  following  questions 
occurring  in  various  matters  pending  in  your  Department: 

1.  "Is  the  head  of  this  Department  absolutely  obliged  to 
make  his  requisitions  to  pay  amounts  awarded  on  claims  set- 
tled, and  certified  by  the  proper  accounting  ofiScers  of  the 
Treasury  as  payable  from  appropriations  under  his  control, 
after  facts  which,  in  his  judgment,  affect  the  correctness  of 
the  claims  and  allowances  have  been  submitted  under  section 
191  Kevised  Statutes,  and  after  the  certificates  have  been  re- 
ceived back  from  the  Comptroller  with  the  decisions  in  the 
cases  reafiirmedf 

2.  "If  the  Secretary  of  War  is  absolutely  obliged  to  issue 
his  requisitions  in  reaffirmed  cases  where  he  conscietitiotisly 
believes  that  payments  should  not  be  made,  would  he  be  jus- 
tified if  he  should  signify  in  writing  on  the  requisitions  in 
such  cases  that  his  signature  is  given  under  protest  ?  ^ 

Section  191  of  the  Eevised  Statutes  was  originally  enact<ed 
in  1868.  It  evidently  refers  to  the  opinion  given  to  the  Sec- 
retary of  War  by  Mr.  Attorney-General  Stanbery,  under  date 
of  September  15, 1866.  By  referring  to  that  opinion,  you  will 
observe  that  the  Secretary  of  War  had  there  asked  the  Attor- 
ney-General very  much  the  present  question,  and  that  the 
latter,  following  a  long  line  of  precedents  in  this  Department, 
under  Wirt,  Taney,  Berrien,  Butler,  Johnson,  Crittenden,  and 
Gushing,  answered  that  the  Secretary  was  not  bouTid. 

I  think  that  the  above  act  of  1868  meets  that  construction 
point  blank,  and  reverses  it  for  all  cases  thereafter. 

I  therefore  answer  your  first  question  affirmatively. 
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2.  In  what  I  say  upon  the  second  question  you  will,  of 
course,  understand  me  as  treating  it  merely  in  point  of  law. 
It  seems  that  the  act  of  1868  expressly  discharges  the  offi- 
cial conscience  of  the  Secretary  of  War  from  all  interest  in 
such  affirmations  by  the  Comptroller,  and,  therefore,  that  a 
protest  is  of  no  effect. 

Very  respectfully,  your  obedient  servant, 

•  8.  F.  PHILLIPS, 


The  Secretary  of  War. 
Approved. 


Solicitor-  General, 


ALPnOXSO  TAFT. 


NAVAL  COURTS-MARTIAL. 

Civil  engineers  in  the  Navy  are  subject  to  the  jurisdiction  of  naval  courts- 
martial. 

Department  of  Justice, 

August  19, 1876. 

Sir  :  Yours  of  the  14th  instant,  addressed  to  the  Attorney- 
General,  presents  for  his  consideration  the  following  question, 
arising,  as  I  suppose,  in  the  administration  of  your  Depart- 
ment, viz: 

"  Whether  civil  engineers  in  the  l^avy  are  officers  of  the 
Navy  subject  to  trial  by  court-martial  for  official  misconduct.^' 

I  do  not  understand  from  this  question  that  you  desire  an 
opinion  whether  civil  engineers  are  officers  in  the  Navy,  but 
only  whether  they  are  amenable  to  naval  courts-martial. 

Civil  engineers  in  the  Navy  are  employes  at  navy-yards, 
acting  under  the  direction  of  the  commandant  and  Chief  of 
the  Bureau  of  Yards  and  Docks,  and  having  charge  of  the 
erection  and  repairs  of  all  buildings  in  the  yards,  and  of  all 
docks  and  wharves,  and  superintendence  of  all  master  and 
other  workmen  employed  on  said  works.  They  are  appointed 
at  each  navy-yard,  where  necessary,  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  have  such 
relative  rank  as  the  President  may  fix.  (See  Eegulations  for 
the  Navy,  ed.  1865,  p.  162,  &c.,  and  Eev.  Stat.,  sees.  1413  and 
1478.) 
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The  class  of  persons  over  whom  the  jurisdiction  of  naval 
courts-martial  extends  may  be  collected  fcom  section  1624  of 
the  Revised  Statutes.  In  that  section  these  are  described 
indifferently  as  any  person  "  in  the  naval  service,''  or  "  in  the 
Navy,"  or  "  belonging  to  the  Navy." 

I  am  of  opinion  that  persons  who  have  the  official  charge 
first  above  described,  over  buildings,  docks,  and  wharves  in 
navy-yards,  come  within  the  class  last  above  mentioned  as 
subject  to  the  jurisdiction  of  naval  courts-martial. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

80  licitor-  GetieraL 
The  Secretary  of  the  Navy. 

Api>roved. 

ALPHONSO  TAFT. 


RAILROAD  MAIL  TRANSPORTATION. 

Case  of  the  Baltiiuore  Central  Railroa<l  Company,  and  also  of  the  Dela- 
ware Branch  Railroad  Company,  concerning  mail  transportation  be- 
tween Philadelphia  and  Chester  by  the  former  com  pany  and  between 
Philadelphia  and  Wilmington  by  the  latter  company — service  by  each 
company  performed  over  the  track  of  the  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company,  over  which  this  last-mentioned  com- 
pany at  the  same  time  transport-ed  the  mail — held  to  be  governed  by 
the  principles  applied  to  the  case  of  the  Rockford,  Rock  Island,  &c.. 
Railroad  Company,  in  the  opinion  of  the  Attorney-General  of  May  6, 
1^76. 

Department  of  Justice, 

November  23,  187C. 

Sir:  III  reply  to  yours  of  tlie  7th  ultimo,  addressed  to  tLe 
Attorney-General,  (consideration  of  which  has  been  suspended 
until  now  at  the  request  of  counsel  for  the  companies  con» 
cerned  therein,)  1  beg  leave  to  say  that  the  principles  relied 
upon  in  the  opinion  of  Attorney-General  Pierrepout  of  May 
6, 1876,  in  the  case  of  the  Eockford,  llock  Island,  &c..  Rail- 
road Company,  referred  to  by  you,  control  the  questions  now 
submitted. 

The  case  before  Mr.  Pierrepont  is  varied  in  the  present 
communication  bv  the  circumstance  that  the  compensation 


TO   THE   SECRETARY   OF   THE   TREASURY.  599 

CItlzeiHhIp. 

for  all  the  services  over  the  track  common  to  the  postal  routes 
has  been  a^jasted  and  paid  to  the  company  which  owns  the 
track.    I  am  of  opinion  that  this  variation  is  not  material. 

There  is  nothing  to  show  that  the  Baltimore  Central  Kail- 
road  Company  freely  acquiesced  in  the  payment  made  to  the 
Philadelphia,  AYilmington  and  Baltimore  Eailroad  Company, 
or  that  anything  else  has  occurred  to  prevent  the  former  from 
now  claiming  the  compensation  otherwise  due  to  it  for  hav- 
ing at  the  instance  of  the  Post-Office  Department  transported 
mails  between  Philadelphia  and  Chester  upon  its  own  i)ostal 
route.  The  same  is  true  for  the  route  between  Philadelphia 
and  Wilmington  served  by  the  Delaware  Branch,  &c. 

As  for  future  arrangements  of  routes  240d,  3401,  and  3501, 

it  seems  that  if  the  public  is  interested  in  having  the  service 

upon  the  common  track  performed  by  each  of  the  comi)anies 

as  now,  instead  of  being  consolidated  in  the  hands  of  only 

one  of  them,  the  designation  of  the  routes  upon  the  books  of 

the  Post-Office  Department  should  be  made  to  correspond 

with  the  fact.    At  present  there  is  some  discrepancy  between 

the  records  and  the  action  of  the  Department,  whereas  they 

ought  always  to  agree. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 
The  Postmaster-General. 

Approved. 

ALPHONSO  TAFT. 


CITIZENSHIP. 

Au  alien  womau  nian-ied  1\,  a  naturalized  citizeu  and  resident  of  the 
United  States,  who  died  in  ISBO.  In  ISCrZ  she  married  D'A.,  an  alien, 
who  was  domiciled  in  the  United  States,  but  who  subsequently  died 
without  becominj?  a  citizen  thereof.  She  claims,  under  section  2  of 
the  act  of  March  3,  ISn,  chap.  116,  compensation  for  her  separate 
property  taken  during  the  lifetime  of  her  second  husband:  Held  that 
by  virtue  of  the  provision  of  the  statute  embodied  in  section  1994  Rev. 
Stat.,  the  claimant  u|K)n  her  first  marriago  acriuired  a  pennanent 
status  of  citizen.ship,  which  could  be  lost  only  as  in  the  case  of  other 
citizens;  that  thi.s  status  was  not  aft'ectedby  her  subsequent  marriage; 
And  that  she  is  a  citizen  of  the  United  States  within  the  meaning  of 
section  3  of  said  act. 
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Department  of  Justice, 

January  23, 1877. 

Sir:  Yours  of  tlie  IStli  instant,  addressed  to  the  Attorney- 
General,  presents  for  his  opinion  tlie  following  case : 

"  In  the  matter  of  the  claim  of  Mary  D'Ambrogia,  of  War- 
ren County,  Mississippi,  now  pending  before  the  Commission- 
ers of  Claims,  it  appears  in  evidence  that  the  claimant,  an 
alien  domiciled  in  the  United  States  several  years  before  the 
war  of  the  rebellion,  was  married  to  one  Franciola,  a  natural- 
ized citizen  and  resident  of  the  United  States,  (by  whom  she 
had  three  children,  still  lining,)  who  died  in  1860  j  that  in 
1862  she  was  married  to  one  D'Ambrogia,  an  alien  domiciled 
in  the  United  States,  (by  whom  she  had  one  child,  still  living,) 
who  died  several  years  after  the  war,  without  becoining  a 
citizen  of  the  United  States ;  that  the  claim  of  Mrs.  D'Am- 
brogia is  for  property  taken  for  the  use  of  the  Federal  Army 
after  her  marriage  with  D'Ambrogia  and  during  his  lifetime, 
and  she  claims  it  as  her  separate  property.  This  claim  is 
presented  under  section  2  of  the  Army  appropriation  act  of 
March  3, 1871;  and,  in  view  of  the  fact  that  the  question  of 
the  status  of  this  claimant  as  to  citizenship  aifects  the  public 
Treasury,  the  Commissioners  of  Claims  request  that  the  Sec- 
retary of  the  Treasury  will  obtain  and  furnish  them  with  the 
opinion  of  the  Attorney-General  of  the  United  States  upon 
the  question  whether  Mrs.  D'Ambrogia  is  to  be  regarded  as 
one  of  those  citizens  whose  claims  are  within  the  jurisdiction 
conferred  by  the  section  and  act  above  cited." 

The  question  presented  above  turns  chiefly  upon  the  mean- 
ing of  section  1994  of  the  Kevised  Statutes,  originally  enacted 
in  1855,  the  provisions  of  which  are  as  follows : 

"  Any  woman  who  is  now  or  may  hereafter  be  married  to 
a  citizen  of  the  United  States,  and  who  might  herself  be  law- 
fully naturalized,  shall  be  deemed  a  citizen." 

Upon  consideration,  I  am  of  opinion  that  the  citizenship  be- 
stowed in  the  above  section  is  not  lost  by  the  woman's  sur- 
vival of  her  husband,  but  that  it  was  the  intention  of  Con- 
gress to  bestow  upon  her  a  permanent  status  of  citizenship, 
defeasible  only  as  in  the  case  of  other  persons. 
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This  being  so,  her  subsequent  marriage  with  an  alien  did 
not  affect  such  condition.    (3  Pet.,  242.) 

1  conclude  that  the  above-named  claimant  is  a  citizen  of 
the  United  States  within  the  meaning  of  the  act  of  1871,  chap. 
116,  sec.  2,  above  mentioned. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  General. 
The  Secretary  of  the  Treasury^. 

Approved. 

ALPHOXSO  TAFT. 


INDIAN  TERRITORY— FUGITIVES  IN. 

A  military  officer,  unless  he  be  an  Indian  agent,  or  be  called  upon  to  act 
by  such  agent,  has  no  power  to  arrest  fugitives  firom  justice  in  a  State 
who  have  escaped  into  the  Indian  Territory.  Such  persons  may  be  re- 
moved from  the  territory  as  intrudere,  and  surrendered  to  the  State 
authorities,  by  the  proper  Indian  agent. 

* 

DEPART3IENT  OF    JUSTICE, 

January  23, 1877. 

Sir  :  Yours  of  the  11th  instant,  addressed  to  the  Attorney- 
General,  has  been  received  and  considered,  and  I  submit 
thereto  the  following  reply : 

The  Adjutant-General  of  Texas,  as  appears  by  inclosures 
in  your  communication,  upon  the  23d  of  Octob^  last,  ad- 
dressed to  General  Sheridan  a  note  stating  that  certain  fugi- 
tives from  justice  in  Texas  had  escaped  to  that  portion  of  the 
Indian  Territory  which  is  under  the  control  of  the  command- 
ing officer  at  Fort  Sill,  and  requesting  that  such  officer  might 
be  directed  to  arrest  those  persons  when  applied  to  by  the 
sheriffs  of  Texas,  and  might  guard  them  to  the  boundary, 
&c.,  so  that  they  might  be  brought  to  justice. 

I  concur  in  the  doubt  expressed  by  General  Sheridan  as  ta 
the  power  of  a  military  officer  to  act  in  the  manner  requested. 
It  seems  that  unless  the  officer  be  himself  an  Indian  agent,  or 
be  directed  to  act  by  some  such  agent,  there  is  no  such  power. 

Upon  reference  to  various  treaties  with  Indian  tribes,  it 
will  be  found  that  such  fugitives  are  in  general  intniders 
within  the  territory  spoken  of,  (7  Stats.,  334,  and  11  ihid.y  613^ 
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&c.,)  and  so  may  be  removed  by  the  proper  Indian  agent  as 
being  there  contrary  to  law.  (6  Opin.  of  Attorney -General, 
302.) 

Ko  doubt,  upon  application  by  the  civil  authorities  of  Texas 
to  the  proper  agent,  &c.,  the  fugitives  in  question  will  be  sur- 
rendered to  justice. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 


The  Seceetaey  of  Wae. 
Approved. 


Solidtin''  Qenerah 


ALPHONSO  TAFT. 


KAILROAD  MAIL  TRANSPOKTATION. 

'Ca80  of  the  Philadelphia,  Wilmington  and  Baltimore  Railroad  Company 
the  Baltimore  Central  Railroad  Company,  and  the  Delaware  Railroad 
Company,  for  mail  transportation  performed  over  the  track  ofthe  first- 
named  company,  which  was  considered  in  opinion  of  November  23, 
1876,  reviewed  upon  additional  facts  fhrnished ;  and  hdd  that  the  peri- 
odical settlements  heretofore  made  by  the  Philadelphia,  Wilmington 
and  Baltimore  Company  with  the  Post-Office  Department,  agreeably  to 
an  arrangement  between  the  three  companies,  for  the  whole  of  such 
mall-service  over  the  common  track,  from  1873  to  1876,  ought  to  stand. 

The  view  of  the  Attorney-General,  expressed  in  an  opinion  dated  May  6, 
1876,  that  there  may  be  several  post-office  routes  over  the  same  railroad 
'  track,  does  not  at  all  forbid  that  several  railroad  companies  using  the 
same  track  may  so  far  be  serving  but  one  post-office  route. 

Department  of  Justice, 

February  1, 1877. 

Sir  :  The  additional  facts  given  in  yours  of  the  Ist  of  De- 
cember, 1876,  asking  for  a  review  of  an  opinion  transmitted 
fix>m  this  Department  on  the  23d  of  November,  1876,  render 
it  necessary  that  I  should  state  the  ca«e  more  at  length  than 
was  done  before. 

The  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company  owns  the  railroad  track  running  from  Philadcl- 
l)hia  via  Chester  to  Wilmington.  From  Philadelphia  to 
Chester  this  track  is  also  used  by  the  Baltimore  Central 
Eailroad,  which  at  that  point  diverges  and  uses  its  own 
track  to  Port  Deposit.    From  Philadelphia  to  Wilmington 
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the  same  track  is  also  used  (as  is  claimed)  by  the  Dela- 
ware Eallroad  Company,  which  from  the  poiut  last  named 
uses  a  separate  track  to  Belmar.  Up  to  the  30th  of  June, 
1876,  (it  is  not  material  to  come  down  later,)  the  first  named 
com  pan}'  carried  the*  great  mail  from  Philadelphia,  via  Chester 
and  Wilmington,  to  Baltimore ;  the  second^  a  mail  from  Phil- 
adelphia, via  Chester,  to  Port  Deposit ;  and  the  third j  a  mail 
from  Philadelphia,  via  Chester  and  Wilmington,  to  Belmar. 
The  mails  carried  by  the  first  and  second  companies  were  car- 
ried in  their  own  cars  ]  but  that  claimed  to  have  been  carried 
by  the  third  company  was  in  fact  transported  in  cars  owned 
by  the^r«^  company — ^the  third  owning  no  rolling  stock — its 
road  being  stocked  and  operated,  under  contract,  hy  the  first 
company. 

Under  an  arrangement  between  the  three  companies  the 
first  made  periodical  settlements  for  the  whole  of  such  mail' 
service  over  the  common  trade  with  the  Post  Oifice  Department 
from  1873  down  to  1870. 

In  this  connection  it  will  be  borne  in  mind  (1)  that,  under 
flection  4000  of  the  Eevised  Statutes,  the  United  States  had 
a  right  to  demand  of  the  Philadelphia,  WUmington  and  Bal- 
timore Company  to  transport  mails  upon  all  trains  running 
over  its  road  without  extra  charge,  and  (2)  that  for  compen- 
sation for  mail  service  by  railroad  companies  certain  rates 
are  fixed  by  law  (section  4002, 2d  par.)  which,  beginning  with 
$50  for  200  pounds  carried  daily  over  the  whole  route,  allows 
$75  for  500  pounds,  $100  for  1,000  pounds,  and  so  on,  decreas- 
ing with  increase  of  weight. 

In  settling  with  the  Philadelphia,  Wilmington  and  Balti- 
more Company,  as  above,  the  Post-Ofiice  Department  consol- 
idated the  weight  of  all  three  mails,  and  paid  at  the  rate  corres- 
ponding thereto.  Consequently  the  two  other  companies  re- 
ceived for  their  respective  services  ui)on  the  common  track  a 
compensation  much  less  than  would  have  been  due  to  them  if 
dealt  with  severally. 

The  latter  now  apply  to  have  this  matter  rectified,  and  for 
a  rate  of  compensation  based  upon  their  several  dealings, 
claiming  that,  according  to  the  opinion  of  Attorney-General 
Pierrepont  of  May  6, 187C,  the  common  track  was  really  a 
several  post-office  route  for  each  company. 
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It  now  appears  that  the  claimants  were  fully  cognizant  of 
the  scope  of  the  former  settlements.  For  the  purpose  of  this 
case,  therefore,  such  settlements  may  be  t-aken  to  have  been 
made  with  them. 

There  is  no  suggestion  by  the  claimants  that  new  facts 
have  been  disclosed  since  .those  settlements  were  made. 

It  follows  that,  so  far  as  they  were  made  by  your  predeces- 
sor in  office,  they  cannot  now  be  disturbed.  (See  McGoon^s 
case,  13  Opin.,.456.) 

Besides  this,  and  so  far  as  the  matter  may  still  be  under 
your  control,  I  am  of  opinion,  for  other  reasons,  that  the  set- 
tlements ought  to  stand. 

lA  cases  like  the  present  it  is  not  easy  to  distinguish  be- 
tween questions  which  are  merely  odminiMrativej  and  so 
mere  matters  of  discretion  for  the  Postmaster-General,  and 
questions  which  are  purely  legal,  and  therefore  not  within 
the  scope  of  such  discretion.  Here,  for  instance,  the  Post- 
master-General had  power  to  require  the  service  on  the  track 
common  to  the  companies  to  be  performed  by  the  Philadelphia, 
Wilmington  and  Baltimore  Company  alone.  If  he  had  done 
so,  that  company,  with  the  consent  of  the  two  others,  might 
have  used  their  trains  for  a  part  of  such  service,  and  this 
use,  even  if  within  the  knowledge  and  under  the  superin- 
tendence of  the  Post-Office  Department,  would  have  created 
no  privity  as  regards  compensation  between  the  Department 
and  such  other  companies,  and  therefore  no  foundation  for  a 
claim.  The  manner  in  which  the  above  settlements  have  been 
made  intimates  that  the  suggestion  Just  made  represents  the 
case  here.  It  is  in  this  way  that  I  reconcile  the  statement  in 
your  last  communication  (viz:  "The  Department  hais  never 
recognized  the  service  in  carrying  the  mails  between  Chester 
and  Philadelphia,  in  the  case  of  the  Baltimore  Central,  as  a 
ser\ice  performed  by  the  said  company,  but  as  a  service  per- 
formed by  the  Philadelphia,  Wilmington  and  Baltimore  Com- 
pany," &c.)  with  the  circumstance  shown  by  a  record  certified 
in  this  connection  to  the  Attorney-General  by  the  Postmaster- 
General  on  the  18th  of  November  last,  showing  that  it  was 
in  regular  course  of  business  known  to  the  latter  that  in  fact 
the  Baltimore  Central  was  performing  the  service  now  under 
consideration. 
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Attorney-General  Pierrepont's  view,  that  there  may  be  sev- 
eral post-office  routes  over  the  same  railroad  traek,  does  not 
at  all  forbid  that  several  railroad  companies  using  the  same 
track  may  so  far  be  serving  but  one  post-office  route.  The 
question  is  one  of  fact,  to  be  decided  according  to  the  circum- 
stances of  each  case ;  and  where,  as  here,  the  Postmaster  Gen- 
eral states  that  but  one  party  has  been  regarded  by  the 
Department  as  serving  the  route,  such  statement  cannot  in 
that  connection  be  conti*adicted. 

The  claim  of  the  Delaware  Company  is  of  course  aifected 
by  some  of  the  considerations  above  stated,  more  particularly 
in  connection  with  that  of  the  Baltimore  Central,  but  it  is 
subject  to  another  objection  peculiar  to  itself.  It  owns  no  roll- 
ing stock,  and  its  road  is  both  stocked  and  operated  under 
contract  by  the  Philadelphia,  Wilmington  and  Baltimore 
Company.  Therefore  the  mails  claimed  to  have  been  carried 
by  it  between  Philadelphia  and  Wilmington  in  fact  were 
carried  by  the  Philadelphia,  Wilmington  and  Baltimore  Com- 
pany, on  its  own  track  and  in  its  own  cars.  It  is  not  material 
that  such  particular  cars  were  run  by  the  Philadelphia,  Wil- 
mington and  Baltimore  Company,  merely  because  of  a  con- 
tract with  the  Delaware  Company.  The  provisions  of  section 
4000  of  the  revisal  apply. 

Upon  the  whole,  it  seems  that  the  claims  under  considera- 
tion should  not  be  allowed. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  Oeneral. 

The  Postmaster-General. 

Approved. 

ALPHONSO  TAFT. 


^GERMAN-AMERICAN  SAVINGS  BANK. 

Tho  German- American  Savings  Bank  of  Washington,  D.  C,  incorporated 
nnder  a  law  of  Congress  relating  to  the  District  of  Columbia,  and 
having  a  capital  of  $126,000,  is,  by  virtue  of  section  6  of  the  act  of 
June  30,  1876,  chap.  156,  required  to  keep  on  hand  (under  section  5191 
Rev.  Stat.)  a  reserve  of  25  per  cent,  of  its  deposits,  and  is  entitled 
(nnder  sections  5157-5189  Rev.  Stat.)  to  receive  circulating  notes. 
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Department  of  Justice, 

February  5,  1877. 

SiH :  Yours  of  the  21st  of  October  last,  addressed  to  the 
Attorney-General,  having  first  been  referred  for  examination 
to  a  gentleman  whose  prior  engagements  have  prevented  him 
hitherto  from  giving  it  consideration,  was,  upon  the  1st  in- 
stant, transferred  to  me,  and  herewith  I  submit  a  reply. 

You  state  that  under  the  sixth  section  of  the  act  of  the  30th 
of  June  last  (1876,  chap.  156)  the  two  following  questions 
have  arisen  in  yotir  Department  in  relation  to  the  German- 
American  Sa\ings  Bank  of  this  city,  which  has  a  capital  of 
$126,200,  and  is  incorporated  under  legislation  by  Congress 
to  be  found  on  page  201  of  the  volume  of  the  Kevised  Statutes 
"  relating  to  the  District  of  Columbia." 

1.  Is  such  bank  required  under  section  5101  of  the  Eevised 
Statutes  to  keep  on  hand  a  reserve  of  25  per  cent,  of  its 
deposits  ! 

2.  Is  it  entitled  under  sections  5157-5189  of  the  Revised 
Statutes  to  receive  circulating  notes  ! 

The  sixth  section  of  the  act  of  June  30,  1876,  above  men- 
tioned, so  far  as  it  relates  to  this  matter,  is  : 

"  And  all  savings  or  other  banks  now  organized,  or  which 
shall  hereafter  be  organized,  in  the  District  of  Columbia^ 
under  any  act  of  Congress,  which  shall  have  capital  stock 
paid  up  in  whole  or  in  part,  shall  be  subject  to  all  the  pro- 
visions of  theyievised  Statutes,  and  of  all  acts  of  Congress 
applicable  to  national  banking  associations,  so  far  as  the  same 
may  be  applicable  to  such  savings  or  other  banks:  Provided^ 
That  such  savings  banks  now  established  shall  not  be  required 
to  have  a  paid-in  cai>itiil  exceeding  one  hundred  thousand 
dollars." 

Banks  having  a  capital  upon  which  dividends  are  paid,  and 
at  the  same  time  doing^a  savings  business,  are  not,  as  is  well 
known,  exclusively  "  savings  banks."  Therefore,  if  a  business 
exclusively  »atn'wf;r« be  incompatible  with  existence  asanational 
bank,  legislation  which  includes  to  some  extent  within  its 
operation  savings  banks  having  capital  may  include  them  to 
every  extent  except  so  far  as  may  obstruct  the  savings  feature 
in  their  constitution ;  and  if  such  legislation  extend  to  such 
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banks  expressly  to  all  purposes,  so  far  as  the  same  may  ha 
applicable  to  such  savings  banks,  it  does  include  all  their  oper- 
ations except  those  esi)ecially  savings. 

I  conclude  therefore  that  the  expression,  so  far  as  may  be  ap- 
plicable to  such  savings  bankSj  in  the  body  of  the  section  under 
consideration,  does  not  prevent  the  application  to  them  of  pro- 
visions in  the  acts  referred  to  which  are  consistent  with  so 
much  of  their  business  as  is  not  a  savings  business,  although 
inapplicable  to  so  much  thereof  as  is. 

The  question  remains  whether  the  other  words  of  the  section 
above  quoted  show  that  Congress  intended  that  the  general 
provisions  of  the  national  banking  act  should  include  the 
savings  banks  therein  mentioned. 

In  this  connection  the  proviso  to  the  section  seems  to  be 
significant,  viz:  ^^ Provided^  That  such  savings  banks  now 
established  shall  not  be  reqiiired  to  have  a  paid-in  capital 
exceeding  one  hundred  thousand  dollars.'^  For  the  only  con« 
nection  in  which  occurs  a  provision  as  to  the  amount  of  cap- 
ital required  of  associations  under  the  national  bank  act  is 
that  which  specifies  what  amount  is  required  before  such  asso- 
ciations can  become  national  banks.  (See  Eev.  Stat.,  sees. 
5138,  5140.)  I  therefore  conclude  that  inasmuch  as  by  the 
ordinary  rules  of  interpretation  the  above  proviso  relieves 
the  savings  banks  of  Washington  of  a  burden  imposed  by  the 
section  to  which  it  is  attached,  such  section  by  itself  is  to  be 
taken  as  requiring  these  banks  to  become  national  banks  in 
the  ordinary  way,  L  c,  by  subscribing  and  paying  up  a  capital 
of  $200,0(K),  the  effect  thereupon  of  the  proviso  being  that 
those  now  established  may  become  national  banks  with  only 
$100,000  of  paid-in  capital. 

Kow,  upon  referring  to  the  body  of  the  section,  is  it  difiicult 
to  find  the  words  which  have  that  effect !  It  enacts  that  all 
savings  banJis  in  the  District  of  Columbia^  organized  under  any 
act  of  Congress^  which  shall  hare  a  capital  stock  paid  up  in 
whole  or  in  part^  shall  be  subject  to  all  the  proviMons  of  the 
Revised  Statutes^  &c.,  applicable  to  national  banking  associations. 
This  predicate,  especially  in  the  light  of  the  proviso  above 
referred  to,  is  equivalent  to  that  in  section  5154  of  the  re\i8al 
under  which  State  banks  become  national  banks,  viz :  shall 
have  the  same  powers  and  privileges^  and  shall  be  subject  to  the 
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same  dutieSj  reaponsibilitieSy  and  rules  as  are  prescribed  for 
national  hanking  a^ssooiations.  In  section  5154  these  words  are 
modified  by  the  phrase  in  all  respects^  whilst  those  taken  from 
the  act  of  1876  are  followed,  as  already  said,  by  the  words 
so  far  as  the  same  may  he  applicable  to  such  savings  hanks.  I 
have  above  expressed  my  opinion  as  to  the  extent  of  this 
latter  modification,  and  only  add  that,  as  expressio  unius  est 
excliisio  alterivsj  this  clause  and  the  proviso  contain  the  only 
modifications  to  which  in  this  connection  the  provisions  of 
the  act  referred  to  in  the  section  are  liable. 

Taking  this  view  of  the  act  of  1876, 1  conclude  that  both 
of  the  questions  above  submitted  should  be  answered  in  the 
aflftrmative. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHXLLIPS, 

Solicitor-Oeneral. 

The  SECEETAEY  of   the  TREAStJEY. 

Approved. 

ALPHOXSO  TAFT. 


EXTRA  COMPENSATION. 

The  act  of  1842,  chap.  183,  (section  1785,  Rev.  Stats.,)  does  not  jirohibit  the 
minister  resident  at  the  Hawaiian  Islands,  who  is  allowed  an  annual 
salar>^,  from  receiving  in  addition  thereto  extra  comx>ensation  for  his 
services  in  supervising  and  taking  testimony  to  be  used  in  the  Coort  of 
Commissioners  of  Alabama  Claims,  under  the  provisions  of  sections  4 
and  11  of  the  act  establishing  that  court. 

Where  the  service  is  one  required  by  law,  but  not  of  any  particular  official, 
and  compensation  therefor  is  fixed  by  competent  authority  and  is  ap- 
propriated, an  officer  who  under  due  authorization  performs  the  service 
is  entitled  to  the  compensation. 

Department  of  Justice, 

February  7,  1877. 

Sir  :  In  yours  of  the  3d  instant,  addressed  to  the  Attorney- 
General,  is  stated  a  question  whether  Mr.  Pierce,  who  is  minis- 
ter resident  of  the  United  States  to  the  Hawaiian  Islands,  at  a 
salary  of  $7,500  per  annum,  is  entitled  to  receive  in  addition 
thereto  the  allowance  usually  made  to  assistant  counsel  for 
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supervising  and  taking  testimony  to  be  used  in  the  Court  of 
Oommissioners  of  Alabama  Claims,  such  supervision,  &c., 
having  taken  place  whilst  Mr.  Pierce  was  such  minister,  and- 
at  the  instance  of  Mr.  Cresswell,  the  general  counsel  for  the 
United  States  before  the  commission. 

The  act  establishing  the  court  above  mentioned  authorized 
(section  4)  its  necessary  incidental  expenses  (of  which  this  was 
certainly  one)  and  (section  11)  made  a  corresponding  appro- 
priation therefor. 

1  am,  therefore,  to  inquire  how  far  the  act  of  1842,  chap. 
183,  (Rev.  Stat.,  sec.  1785),  applies  to  prohibit  Mr.  Pierctfs 
claim  for  extra  pay. 

The  Supreme  Court,  in  the  case  of  Converse  vs.  The  United 
StateSj  (21  How.,  463,)  held  that  the  above  statute  does  not 
apply  to  a  case  in  which  one  public  officer,  at  the  instance  of 
another,  duly  empowered,  has  performed  services  authorized 
by  law,  but,not  belonging  either  to  the  office  of  the  party  per- 
forming it,  or  to  that  of  any  other  specified  official,  compen- 
sation for  which  has  also  been  explicitly  appropriated.  The 
appropriation  in  that  case  was  not  a  specific  appropriation  to 
the  officer,  or  to  the  class  of  officers  to  which  he  belonged, 
but  a  general  appropriation,  to  compensate  the  service  in  ques- 
tion, without  reference  to  the  person  or  class  of  persons  per- 
forming. 

The  case  is  elaborately  argued  by  the  court,  and  the  opin- 
ion of  Justice  Curtis  beloiCy  which  is  overruled  thereby,  and 
is  to  the  effect  that  the  circumstances  above  named  do  not 
prevent  the  api)lication  of  the  act  of  1842,  is  adopted  as  that 
of  three  justices  in  the  Supreme  Court  who  dissent.  The 
view  of  the  law  taken  by  the  court  has  not  since  been  changed. 
(See  7  Wall.,  338;  8  Wall.,  33.) 

Inasmuch  as  the  above  decision  was  made  at  December 
term,  1858,  and  Congress  has  not  since  modified  the  statute 
therein  interpreted,  the  rule  of  action  in  such  cases  may  be 
thus  stated.  Where  the  service  in  question  is  one  required 
by  law,  but  not  of  any  particular  official,  and  compensation 
therefor  is  fixed  by  competent  authority,  and  is  appropriated, 
the  officer  who  under  due  authorization  performs  the  service 
is  entitled  to  the  compensation. 

The  cause  presented  by  you  comes  within  this  category, 
39  p 
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and,  therefore,  I  am  of  opinion  that  Mr.  Pierce  is  entitled  to  the 

usaal  compensation  given  in  such  cases  to  assistant  coansel. 

Very  respectfully,  your  obedient  servant, 

S.  F:  PHILLIPS, 

Solicitor'  GeneraL 
The  Secretary  of  State. 

Approved. 

ALPHONSO  TAFT. 


MAIL  TRANSPORTATION  BY  UNION  PACIFIC  R.  R.  COMPANY. 

Inqniiy  being  made  whether  the  Union  Pacific  Railroad  Company  shonld 
be  paid  the  compensation  for  mail  transportation  fixed  by  Cong^ress  for 
railroads  generally,  or  should  be!paid  as  compensation  therefor  what  is 
paid  by  private  parties  for  service  of  a  similar  kind,  and  also  whether 
that  company  is  subject  to  the  ^reduction  of  compensation  provided  in 
the  act  of  July  12,  1876,  chap.  179 :  Admaed  that  (until  a  final  and  au- 
thoritative judicial  determination  of  the  questions  raised)  the  Postmas- 
ter-General apply  the  same  rules  in  dealing  with  that  company  which 
Congress  has  made  applicable  to  railroad  companies  in  general. 

Section  6  of  the  act  of  July  1,  1862,  chap.  120,  leaves  the  United  States 
free,  as  against  the  Union  Pacific  Company,  to  resort  to  either  the  gen- 
eral rights  which  they  have  against  all  railroad  companies  or  the  special 
rights  therein  provided. 

Department  of  Justice, 

February  16,  1877. 

Sir:  Yours  of  the  27th  ultimo,  addressed  to  the  Attorney- 
General,  is  as  follows : 

"  The  Union  Pacific  Railroad  Company  have  always  been 
paid  for  the  transportation  of  the  mails  over  their  road  under 
the  provisions  of  the  different  acts  of  Congress  fixing  the 
rates  to  be  paid  to  all  railroads  for  the  transportation  of  the 
mails,  which  compensation  has  always  been  received  and  ac* 
cepted  by  the  Union  Pacific  Company  without  protest  until 
the  1st  of  September,  1876,  when  the  Department  was  notified 
that  from  the  Ist  of  February,  1877,  it  would  be  charged  by 
the  company  the  same  rates  as  private  parties  for  the  trans- 
portation of  express  matter." 

^<  The  company  claims  that  it  has  the  right  to  so  charge 
under  the  provisions  of  the  6th  section  of  the  act  of  July  1. 
(12  Stat,  493.)" 
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"I  desire  to  be  advised  by  you  whether  the  Union  Pacific 
Bailroad  Company,  under  the  sixth  section  of  the  act  of  1862, 
above  referred  to,  should  be  paid  the  compensation  for  the 
transportation  of  the  mails  fixed  by  Congress  to  be  paid  to  all 
railroads  without  exception,  or  whether  it  should  be  paid  as 
compensation  the  amount  paid  by  private  parties  for  the 
alleged  same  kind  of  ser\ice." 

"The  decision  of  this  question  will  necessarily  embrace  the 
decision  of  another,  to  wit:  Whether  the  said  company  is  sub- 
ject to  the  reduction  of  compensation  as  provided  in  the  act 
of  July  12, 1876.    (Pamphlet  copy,  p.  78.) " 

"I  inclose  copies  of  correspondence  between  the  Depart- 
ment and  the  counsel  and  officers  of  the  said  road  relative  to 
this  claim,  in  which  will  be  found  the  account  of  the  company 
against  the  United  States," 

I  have  considered  the  important  question  above  presented, 
and  in  the  same  connection  have  read,  the  correspondence 
inclosed  by  you. 

The  sixth  section  of  the  act  of  1862,  chap.  120,  above  cited, 
is  as  follows : 

"  That  the  grants  aforesaid  are  made  upon  condition  that 
said  company  shall  pay  said  bonds  at  maturity,  and  shall 
keep  said  railroad  and  telegraph  line  in  repair  and  use,  and 
shall  at  all  times  transmit  dispatches  over  said  telegraph  line, 
and  transport  mails,  troops,  and  munitions  of  war,  supplies 
and  i)ublic  stores  upon  said  railroad  for  the  Government, 
whenever  required  to  do  so  by  any  Department  thereof,  and 
that  the  Government  shall  at  all  times  have  the  preference  in 
the  use  of  the  same  for  all  the  purposes  aforesaid  {at  fair  and 
reasonable  rates  of  compensation^  not  to  exceed  the  amounts  paid 
by  private  parties  for  the  same  hind  of  service;)  and  all  compen- 
sation for  services  rendered  for  the  Goverment  shall  be  applied 
to  the  payment  of  said  bonds  and  interest  until  the  whole 
amount  is  fully  paid." 

The  grants  spoken  of  in  this  section  are  gifts  of  an  immense 
amount  of  public  lands  and  a  loan  for  thirty  years  of  the 
national  credit  to  the  extent  of  nearly  thirty  millions  of  dol. 
lars.  That  which  is  therein  stipulated  for  as  to  be  done  by 
the  company  in  return  for  these  grants  must  of  course  be 
something  of  special  benefit  to  the  United  States,  i.  «.,  some- 
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tiling  favorably  to  distinguish  the  rights  of  the  United  States  as 
against  the  Union  Pacific  Railroad  Company  from  their  ordi- 
nary rights  against  railroad  companies  to  which  they  have  done 
no  favors.  Therefore  it  seems  that  to  cite  the  above  stipu- 
lation as  showing  that  the  United  States  have  less  rights  in 
regard  to  any  of  the  matters  therein  mentioned  against  the 
Union- Pacific  Railroad  Company  than  against  railroad  com- 
panies in  general  is,  however  ingeniously  argued,  a  complete 
turning  upside  down  of  the  purpose  of  the  parties. 

In  my  opinion  the  above  section  leaves  the  United  States 
free  as  against  theUnion  Pacific  Company  to  resort  to  either 
the  general  rights  which  they  have  against  all  railroad  com- 
panies, or  the  special  rights  therein  provided. 

Taking  this  general  short  view  of  the  case,  I  need  not  de- 
tain you  by  elaborating  another  point  which  arises  from  a 
consideration  of  the  section,  and  which  is  to  the  same  general 
effect,  viz:  that  if  the  United  States  can  be  held  to  the  bare 
words  of  the  particular  passage  without  regarding  the  con- 
text or  the  relations  of  the  parties  aliunde,  it  appears  that 
the  service  for  which  the  United  States  are  to  pay  the  rates 
now  claimed  is  that  of  a  "  preference,''  in  times  of  exigency, 
and  not  that  of  a  bare  participation  with  the  traveling  public  in 
oi*dinary  times,  as  the  case  is  here.  Under  so  narrow  a  rule 
of  interpretation  it  might  be  made  out  that'the  United  States 
agreed  to  pay  such  rates  for  a  monopoly  of  transportation  upon 
this  road  whenever  war  or  other  public  necessity  demanded 
it,  but  the  rule  for  times  of  peace  and  average  use  would 
have  to  be  sought  otherwhere. 

Therefore,  until  the  court  shall  have  made  an  authoritative 
settlement  of  the  questions  raised  by  the  Union  Pacific  Com- 
pany, I  advise  that  you  apply  to  your  official  dealings  with 
them  the  same  rules  which  Congress  has  made  applicable 
to  railroad  companies  in  general.  This  advice  covers  both 
inquiries  submitted  by  you. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  OeneraL 

The  Postmaster-Geneeal. 

Approved. 

ALPHONSO  TAFT. 
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LEASE  OF  '<THE  ABC  APE"  IN  CHICAGO. 

A  building  in  Chicago,  known  as  "The  Arcade,"  was  leased  to  the  United 
States,  'Ho  have  and  to  hold,  &o,f  from  the  3d  day  of  ^fay,  1874,  for 
and  during  the  term  of  three  years  thence  next  ensuing."  The  lease 
contained  a  clause  providiug  tliat  the  lessor  might  use  such  part  of  the 
building  as  was  not  needed  by  the  lessee,  "  in  accordance  with  the  terms 
of  acceptance  of  said  building  by  the  Hon.  Secretary  of  the  Treasury, 
af  shown  by  copy  of  his  letter,  attached  hereto,  and  made  part  of  this 
agreement."  This  letter,  after  referring  to  a  proposition  made  in  be- 
half of  the  owner  of  the  premises  to  lease  so  much  of  the  same  as  may 
be  needed  by  the  Government  '*  until  the  public  buildiug  t4>  be  erected 
in  Chicago  is  ready  for  use,"  states  under  what  circumstances  the  owner 
would  be  permitted  to  occupy  a  part  of  the  premises,  and  '*  upon  these 
conditions  "  the  Secretary  concludes  to  take  the  building :  Held  that 
the  term  of  the  leasehold  is  governed  (not  by  the  letter  of  acceptance, 
in  which  case  it  might  endure  beyond  three  years,  but)  by  the  provis- 
ion in  the  lease  above  quoted,  which  definitely  limits  its  duration  to 
three  years  from  the  3d  of  May,  1074, 

Department  of  Justice, 

Febrnary  21, 1877. 

Sib  :  Yours  of  the  19th  instapt,  addressed  to  the  Attornejr- 
Oeneral,  presents  a  question  as  to  the  time  during  which  runs 
the  lease  of  "  The  Arcade,"  a  building  in  Chicago  occupied  by 
the  United  States. 

The  lease  is  in  writing  and  its  operative  words  are  as  fol- 
lows, viz : 

"Said  party  of  the  first  part,  [John  V.  Parwell,  of  Chicago,] 
for  and  in  consideration,  &c.,  does  hereby  lease  unto  said 
party  of  the  second  part,  [the  United  States,]  the  following 
described  building,  &c.,  known  as  *  The  Arcade,'  &c.,  to  have 
and  to  hold,  dec,  from  the  M  day  of  May,  ISli,  for  and  during 
the  tern^  of  three  years  thence  next  ensuingj  &c.,  &c.  And  it  is 
further  understood,  &c.,  that  such  part  of  the  building  as  may 
not  be  needed  for  Government  use  can  be  used  by  the  party 
of  the  first  part  in  accordance  [t€ith\  the  terms  of  acceptance  of 
said  building  by  the  Eon.  S^retary  of  the  Treasury,  as  showif 
by  copy  of  his  letter  attached  hereto,  and  made  part  of  this 
agreement,  &c.,  &c.  And  it  is  hereby  also  understood  that  the 
said  party  of  the  second  part  shall  have  the  privilege  of  va- 
cating the  premises,  &c.,  at  any  time  prior  to  thQ  ^piration 
of  the  period  to  which  it  is  limited,  viz.  May  3, 1877,  in  the 
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event  of  the  completion  of  the  new  custom-house  building  at 
Chicago  at  an  earlier  date,"  &c. 

The  letter  of  the  Secretary  of  the  Treasury,  mentioned  in 
the  lease,  (addressed  to  Mr.  Farwell,  above  named,)  is  dated 
January  29, 1872,  and,  so  far  as  relevant,  is  as  follows : 

<<  Hon.  0.  B.  Farwell  luis  proposed  to  lease  your  building^ 
known  as  *  The  Arcade^'*  at  the  rate  of  $25,000  a  year,  until  the 
public  building  to  be  erected  in  Chicago  is  ready  for  use.  His 
proposition  gives  to  the  Government  the  use  of  so  much  of 
the  building  as  may  be  needed  for  public  purposes  ]  the  same 
to  be  finished  and  arranged  in  a  manner  acceptable  to  this 
Department.  It  is  understood,  however,  that  if  the  upper 
I)ortion  of  the  building  should  not  be  needed  for  the  purposes 
of  the  Government,  and  a  way  to  it  can  be  constructed  with- 
out passing  through  the  main  building,  and  the  use  of  it  by 
you  will  not  interfere  with  the  public  business,  or  endanger 
the  public  property,  you  are  to  occupy  such  portion.  Upon 
these  conditions  I  have  concluded  to  take  your  building,"  &c. 

I  understand  that  "  The  Arcade"  was  first  taken  by  the 
United  States  in  1872  for  a  term  of  two  years,  which  ended 
immediately  before  the  commencement  of  the  lease  now  ex- 
isting. This  circumstance  is  not  material,  but  is  mentioned 
here  to  explain  the  apparently  long  interval  between  the 
acceptance  and  the  lease. 

If  the  lease  before  me  had  expressed  no  time  during  which 
the  term  should  last,  and  contented  itself  by  referring  for 
that  incident,  as  for  others,  to  the  letter  of  the  Secretary  of 
the  Treasury,  inasmuch  as  the  '^public  building"  mentioned 
in  that  letter  will  not  be  "ready  for  use"  for  some  time 
after  the  1st  of  May,  the  term  would  have  run  for  more  than 
three  years;  and,  upon  the  contrary,  if  there  hacl  been  no 
reference  to  the  letter,  the  term  would  certainly  have  been 
for  three  years  only. 

It  is  contended  by  the  lessor  that  in  the  above  matter  the 
letter  of  acceptance  controls  the  lease,  and  therefore  that  the 
term  is  in  effect  one  until  the  public  building,  &c.,  is  ready  for 
use. 

Upon  consideration,  it  seems  that  this  is  not  so. 

If  the  letter  had  been  actually  inserted  in  the  lease,  a  due 
respect  to  the  action  of  the  parties  in  previously  specifying 
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therein  three  years  as  the  time  for  which  the  lease  would  rai^ 
wonld  prevent  such  insertion  from  having  more  effect  than  to 
modify  such  previous  termination  by  the  event  of  a  previous 
completion  of  the  ^^  public  building."  Such  modification 
would  allow  that  the  parties  meant  something  hj  inserting  the 
words  i)ointing  to  a  termination  upon  the  3d  of  May,  1877,  as 
well  as  by  the  words  used  in  the  letter ;  whereas  a  sugges- 
tion that  the  completion  of  the  ^^  public  building  "  was,  in  any 
event,  t.  e.,  whether  it  occurred  before  or  after  such  3d  day  of 
May,  1877,  to  be  the  only  conclusion  of  the  term,  entirely  nul- 
lifies the  language  previously  used  and  also  subsequently  al- 
luded to.  This,  unless  unavoidable,  is  not  allowed  in  con- 
struing writings  that  convey  the  intentions  of  parties.  Every 
significant  word  therein  should  have  some  meaning  ascribed 
to  it. 

It  seems  that  the  parties  must  have  understood  this,  and 
that  upon  the  face  of  the  lease  the  letter  is  introduced  to  mod- 
ify only  that  clause  in  which  it  is  mentioned.  We  have  seen 
that  if  the  letter  is  applied  to  every  part  of  the  lease,  the 
rul^  of  interpretation  wiU  not  allow  its  words  to  annul  those 
of  the  latter,  as  contended  for.  It  also  appears  that  because 
of  a  subsequent  clause  in  the  lease,  the  letter,  if  applied  in 
the  way  that  general  rules  of  interpretation  allow,  has  no 
real  effect  upon  the  point  under  consideration.  By  such  clause 
the  term  is  already  contingent  upon  a  completion  of  the 
"  public  building"  prior  to  May  3d,  1877.  It  can  be  no  more 
if  the  letter  be  applicable  to  every  clause.  In  my  opinion, 
however,  it  is  applicable  only  to  the  clause  which  refers  to  it, 
and,  therefore,  only  so  much  of  the  letter  as  is  pertinent  to 
that  clause  is  made  effective  by  the  reference. 

The  parties  have  not  agreed  upon  a  lease  except  for  three 
years.    If  Mr.  Farwell  were  the  party  now  unwilling  to  the 
extension^  (so  to  say,)  the  Government  could  not  compel  him 
thereto.    The  case  is  of  course  the  same  vice  versa. 
Yours,  very  respectfally, 

S.  F.  PHILLIPS, 

SoUcifor-  OeneraL 

The  Secretary  of  the  Treasitry. 

Approved. 

ALPHONSO  TAFT. 
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CONTRACT  FOB  MAIL-CAJRRIA.GE. 

Fcoposalfl  fox  oarrying  the  mail  on  route  No.  43133  were  made  by  G«  and 
accepted,  but  were  subsequently  suspended,  and  contract  was  made  witl^ 
O.  for  the  full  term.  Suit  against  the  United  States  was  brought  hy 
G.  in  the  Court  of  Claims,  claiming  damages  for  breach  of  contract, 
which  resulted  in  a  Judgment  in  his  favor.  Thereupon  G.  filed  an  ap- 
plication in  the  Post  Office  Department  that  he  be  x>ermitted  to  per- 
form the  sorrice  on  said  route  according  to  his  proposal  for  the  balanoe^ 
of  the  contract  term :  Admsed  that,  the  rights  of  G.  under  his  proposal 
having  been  ascertained  by  the  judgment  recovered,  he  has  no  legal  right 
to  the  service ;  but  that,  avS  the  contract  with  O.  for  the  full  contract 
term  was  irregular  and  unfounded  in  law,  thero  is  no  legal  objection 
to  terminating  the  service  with  the  latter,  and  accepting  a  contract 
with  the  former  in  accordance  with  his  application,  should  the  Post* 
master-General  be  of  opinion  that  the  public  interests  will  b^  served 
thereby. 

Department  of  Justice. 

February  22^  1877. 

Sib  :  Yours  of  the  25th  ultimo,  addressed  to  the  Attorney- 
General,  states  the  following  case  and  question : 

^'Selucius  Garfielde,  esq.,  made  proposals  to  this  Depart- 
ment, under  the  advertisement  of  the  Postmaster-General  of 
October  1, 1873,  for  carrying  the  mails  from  Port  Townsend 
to.  Sitka,  on  route  No.  43132. 

^<  The  proposal  of  Mr.  Garfielde  was  accepted  by  the  Post- 
master-General,  but  was  subsequently  suspended,  and  con- 
tract entered  into  with  Mr.  George  K.  Otis,  who  is  now  per- 
forming the  service  under  it.  Mr.  Garfielde,  feeling  himself 
aggrieved  by  the  action  of  the  Postmaster-Gtoneral,  brought 
suit  in  the  Court  of  Claims  against  the  United  States  to  jrecover 
in  damages  the  loss  he  had  sustained  by  the  action  of  the 
Postmaster-General. 

<<  Although  the  Court  of  Claims  found  that  Mr.  Garfielde 
had  suffered  large  losses,  they  rendered  judgment  against 
him.  From  this  judgment  Mr.  Garfielde  appealed  to  the 
Supreme  Court  of  the  United  States,  which  reversed  the  judg- 
ment of  the  Court  of  Claims,  and  directed  the  judgment  that 
should  be  rendered  by  it. 

^^  After  this  judgment  of  reversal,  Mr.  Garfielde  filed  an 
application  with  the  Postmaster-General,  that  he  might  now 
be  permitted  to  execute  the  contract  and  perform  the  service 
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ou  S9.i4.  rputQ  Nq,  4^132,  a<^cording  to  bis  proposa),  for  tl^^ 
bal9l^pQ  oi  the  conl^ract  term;  that,  is  from  the  present  tvm^ 
to  the  30th  of  June,  1878. 

'^Ideeire  to  be  advised  whethj^r  uuder  the  facts  h^re  briefly/ 
but  more  fully  stated  iu  the  accQQipaDyipg  papers,  I  h^y^ 
the  authority  to  aunul  the  existing  coQtract  with  Mr.  Otl^^ 
and  npw  enter  iptp  contract  with  Mr.  Garflelde  for  the  per* 
fprmauce  o£  the  service  on  route  No,  43132,  flx)Dj  !^ort  To\f  n^ 
senA  tp  Sitka,  according  to  bis  proposal." 

Afjtei:  Mr.  Oarfielde  obtained  judgment  for  the  amount 
which  the  Supreme  Court  considered  to  be  the  mea^urq  of 
his  damages  upon  the  breach  of  the  contract  by  tli^  United 
States,  there  remained  no  further  claim  for  him.  thereupon. 
His  rights  of  eveiy  description  under  the  contract  had  been 
ascertained  by  the  judgment:  transierunt  in  remjudicatam. 

As  a  consequence  of  the  above  decision  by  the  Supreme 
Court,  it  follows  that  the  provisions  of  law  have  not  been  ob- 
served in  accepting  the  bid  of  Otis.  As  Garflelde  was  enti- 
tled to  the  route,  Otis  was  not.  Under  the  circumstances,  of 
miscarriage,  &c.,  the  Postmaster-Oeneral  might,  under  section 
3943  of  the  Revised  Statutes,  have  made  a  provisional  con- 
tract with  Otis  or  another  to  execute  the  service  for  a  time 
less  than  four  years,  and  pending  such  service  have  made  a 
new  advertisement.  This  was  not  done ;  but  a  contract  for 
full  four  years  was  awarded  to  Otis  upon  the  original  bid- 
ding— very  naturally,  too,  considering  the  advice  which  had 
been  given.  Since  then,  however,  as  is  said  above,  the  de- 
cisi^on  of  ike  Supreme  Court  shows  that  what  was  done  was 
irregular  and  in  law  unfounded. 

If,  therefore,  the  Postmaster-General  shall  be  of  opinion  that 
public  interests  will  be  served  thereby,  I  see  no  legal  obj^BC- 
tion  to  his  terminating  the  service  by  Otis,  and  in  lieu  there: 
of  aiccepting  a  contract  from  Garflelde,  in  accordance  with 
the  terms  of  bis  former  bid,  for  the  remainder  of  the  peripd 
covered  by  his  former  contract. 

Unfortunately  there  has  in  this  connection  been  miscarria^^e 
greatly  tQ  the  pr^udice  of  G^fielde,  he  being  in  no  way 
l^ll^jPQable.  I  do  QOt  pei^ceive  that  any  one,  indeed,  is  blamablf^ 
therefor.  In  pursuing  wl^at  be  sapposed  to  be  hjs  rights 
HJDuler  the  condition  of  the  proposals  made  by  the  United 


618  HON.    S.   F.   PHILLIPS 


iBteriAtloBAl  PeilteitUry  Ooagress. 


States,  Mr.  Otis,  in  protesting,  &c.,  has  been  active  in  bring- 
ing aboat  snch  miscarriage.  He  cannot  complain  if  the  mat- 
ter is  now  rectified  as  nearly  as  may  be. 

Yon  will  not  understand  me  as  admitting  here  that  Mr. 
Crarfielde  has  any  legal  right  to  farther  redress  than  that 
which  has  been  given  him  by  the  Supreme  Court.  As  far  as 
I  am  advised,  I  understand  that  neither  he  nor  Otis  has  any 
legal  right  to  the  service  in  question.  Upon  the  score  of 
equitable  dealing,  however,  Mr.  Oarfielde  has  claims  to  con- 
sideration. But  these  depend  upon  his  releasing,  in  the  first 
place,  all  right  to  the  damages  awarded  as  above  by  the 
Supreme  Court. 

Very  respectfully,  your  obedient  servant, 

8.  F.  PHILLIPS, 

SoliGitor-  General. 

The  POSTMASTEE-GENERiX. 

Approved. 

ALPHONSO  TAFT. 


INTERNATIONAL  PENITENTIARY  CONGRESS. 

The  President  has  power  to  authorize  the  commissioner,  appointed  under 
the  joint  resolution  of  February  16,  1875,  to  represent  the  Government 
at  the  International  Penitentiary  Congress  to  be  held  at  Stockholm. 

Department  of  Justice, 

March  31, 1877. 

Sir:  Yours  of  the  27th  instant,  addressed  to  the  Attorney- 
General,  is  as  follows : 

"A  joint  resolution,  approved  February  16, 1875,  authorized 
the  President  to  appoint  a  commissioner  to  attend  the  Inter- 
national Penitentiary  Congress  proposed  to  be  held  next  year 
at  Bome.    (18  Stat,  524.) 

«  The  sundry  civil  biU  of  March  3, 1875,  (18  Stat.,  390,)  ap- 
propriated eight  thousand  dollars  to  pay  the  expenses  of  the 
commissioner  appointed  by  the  President  under  the  above 
resolution.  The  appropriation  being  to  attend  the  Interna- 
tional Penitentiary  Congress  to  be  held  the  next  year  at 
Bome,  Mr.  E.  C.  Wines  was  commissioned  on  February  22, 
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1875,  as  commissioner*  to  the  International  Penitentiary  Con* 
gress  to  be  held  at  Rome. 

"  In  the  month  of  August,  1875,  Mr.  Wines  addressed  the 
President  from  Burchsal,  Grand  Duchy  of  Baden,  sending 
what  he  called  a  preliminary  report.  In  this  he  states  that 
the  question,  whether  any  congress- should  be  held  until  the 
year  1876,  was  raised  before  the  committee  which  was  charged 
with  such  duty,  and  that  upon  a  vote  being  taken  it  was  de- 
cided by  a  vote  of  eight  against  six  that  no  congress  should 
be  held  until  the  year  1877. 

"  It  would  appear,  therefore,  that  the  idea  of  a  prison  con- 
gress to  be  held  at  Bome  was  simply  an  expectation,  and  that 
the  committee  decided  that  there  should  be  no  such  congress. 

'<At  the  close  of  this  report  Mr.  Wines  states  that  he  was 
authorized  to  suggest  to  the  Government  of  Sweden  to  extend 
an  invitation  to  the  congress  to  meet  there  in  the  year  1877, 
and  from  a  dispatch  of  Mr.  Andrews  it  would  appear  that  a 
congress  is  to  be  held  in  the  year  1877  at  Stockholm. 

"  The  sundry  civil  bill,  approved  March  3, 1877,  provides, 
on  page  20,  that  six  thousand  dollars,  or  as  much  as  neces- 
sary, of  the  sum  appropriated  by  the  act  of  March  3, 1875, 
above  referred  to,  to  pay  the  expenses  of  the  commissioner 
appointed  by  the  President  under  the  joint  resolution  of  Feb- 
ruary 16, 1875,  is  reappropriated  and  made  immediately  avail- 
able for  the  payment  of  the  preliminary  expenses  of  said 
commission. 

"As  Mr.  Wines  proposes  to  proceed  to  Europe  for  the  pui"- 
pose  of  attending  the  International  Prison  Congress  to  be 
held,  as  has  already  been  stated,  at  Stockholm,  the  question 
arises  whether  the  President  has  any  power  to  authorize  him 
to  represent  the  Government  at  the  said  congress ;  and  I  have 
consequently  to  request  that  I  may  be  favored  with  an  ex- 
pression of  your  oxHuion  upon  the  subject.'' 

I  understand  that  there  is  but  one  body  known  as  the  In- 
ternational Penitentiary  Congress,  and  that  it  is  composed  of 
members  commissioned  by  governments  of  different  nations, 
and  meeting  at  various  times  and  places  fixed  upon  by  itself. 
On  and  before  the  16th  day  of  February,  1875,  it  was  proposed 
to  hold  its  next  meeting  in  the  year  1876  at  Bome.  The  two 
acts  of  Congress,  first  above  referred  to  by  you,  therefore 
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^ve  a  description  of  the  congress  to  w)uch  the  coounissioiier 
was  to  be  sent  that  would  remain  applicable  wheth^  in  the 
Qvent  it  should  or  should  not  meet  at  the  time  and  pl^ce 
prpposed.  I  apprehend  that  after  the  acts  had  been  pas^^ 
the  congress  might  have  changed  its  time  and  place  of  meetr 
in^  without  affecting  the  applicability  of  the  commission  an4 
apprppriation.  Wherever  and  whenever  (within  reasonitble 
limits)  it  did  actually  meet,  it  was  still  the  same  body  that  in 
February  and  March  was  "  proposed  to  be  held  the  next  year 
at  Borne.'' 

The  above  suggestions  are  exclusive  of  consideratioiis  aris- 
ing under  the  law  of  the  Treasury,  which  requires  appropri- 
ations to  be  covered  thereinto  at  the  end  of  two  years.  If 
those  suggestions  be  correct,  the  recent  sundry  civil  act  cited 
by  you  renders  it  unnecessary  to  consider  that  the  appropri- 
atipn  by  the  act  of  IVIarch  3, 1875,  is  no  longer  available. 

I  submit,  further,  that  the  above  sundry  civil  act  (which  I 
take  as  referred  to  in  your  communication)  is  a  legislative 
construction  that  the  acts  first  named  applied  to  a  contcon- 
plated  International  Penitentiary  Congress,  the  time  and 
place  of  whose  meeting,  although  certainly  then  (1875)  specif- 
ically proposed  to  be  in  1876  at  Romey  were  not,  as  so  pro: 
posed,  matter  of  substance ;  and,  therefore,  as  such  congress 
liad.  not  at  the  time  of  the  passage  of  such  sundry  civil  ajct 
yet  convened,  (although  still  contemplated,)  it  continued  to 
be  provided  for  by  the  previous  legislation,  the  above  la\? 
of  the  Treasury  requiring,  however,  a  reappropriation,  a^d 
the  legislature  taking  that  occasion  both  to  reduce  the  amount 
given  ajiid  to  authorize  preliminary  expenses. 

I  am  therefore  of  opinion  that  the  President  has  power  to 
authorise  Hr.  Wines  to  represent  the  Government  at  the  In- 
ternational Penitentiary  HDongress,  to  be  held,  under  the  cii:- 
cumstances  above  stated,  at  Stockholm. 

"  With  great  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  OenerdL 

The  Skcrstaet  of  State. 

Approved. 

OKAS.  BBYENS. 
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WESTERN  AND  ATLANTIC  RAILROAD  OF  GEORGU. 

The  provisions  of  the  act  of  March  3, 1877,  chap.  119,  by  which  the  Sec- 
retary of  War  is  '^  authorized  to  reopen  the  settlement  made  by  the 
United  States  Government  with  the  Westem  and  Atlantic  Railroad  of 
the  State  of  Georgia,"  &c.,  are  mandatory.  The  word  ''authorized/' 
as  there  used,  coniers  a  power,  the  exercise  of  which  is  not  meant  to  be 
dependent  upon  the  discretion  of  the  Secretary',  but  to  be  imperative 
upon  him  when  he  is  applied  to  by  the  party  interested. 

,  Department  op  Justice, 

Apnl  13, 1877. 

Sir  :  Yours  of  the  4th  instant,  addressed  to  the  Attorney- 
General,  calls  his  attention  to  an  act  of  Congress,  (given  be- 
low,) passed  on  the  3d  of  March  last,  and  asks  (1)  whether 
such  act  be  mandatory  in  all  its  provisions,  and  (2)  if  not 
thus  mandatory,  what  is  the  natare  and  extent  of  the  discre- 
tUm  thereby  conferred  ! 

The  act  is  as  follows : 

An  Act  to  authorize  the  Secretary  of  War  to  open  and  read^just  the  set- 
tlement made  by  the  United  States  Government  with  the  Westem  and 
Atlantic  Railroad  of  Georgia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  the 
Secretary  of  War  is  hereby  authorized  to  reopen  the  settle- 
ment made  by  the  United  States  Government  with  the  West- 
em and  Atlantic  Railroad  of  the  State  of  Georgia,  and  to 
adjust  the  same  upon  the  basis  and  the  plan  of  settlement 
which  was  adopted  in  the  settlement  made  by  the  Secretary 
of  War  with  the  Nashville  and  Chnttanooga  Railroad  Com- 
pany, the  East  Tennessee  and  Georgia  Railroad  Company,  and 
the  Nashville  and  Decatur  Railroad  Company,  under  the  au- 
thority of  the  act  of  Congress  approved  March  3, 1871. 

Sec.  2.  That  when  said  claims  have  been  adjusted  in  pur- 
suance of  the  provisions  of  this  act,  the  Secretary  of  War  be, 
and  he  is  hereby,  authorized  to  issue  his  warrant  on  the  Treas- 
ury of  the  United  States  to  the  governor  of  Georgia,  or  his 
order,  for  the  amount  of  money  it  is  found  ought  to  be  re- 
funded to  said  railroad  on  account  of  said  settlement. 

Approved  March  3, 1877, 
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This  is,  therefore,  one  of  a  rather  numerous  class  of  cases, 
in  which  a  question  arises  whether  in  statutes  words  import- 
ing a  grant  of  authority  or  power  to  a  public  officer  to  do  a 
certain  act  renders  such  action  in  any  case  imperative.  Such 
words  are  "  shall  be  lawful,"  *^  may,"  "empowered,"  "  author- 
ized," and  the  like. 

A  rule  for  such  cases  has  recently  been  laid  down  as  fol- 
lows by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Supervisors  vs.  The  United  States^  4t  Wall.,  435. 

"  The  conclusion  to  be  deduced  from  the  authorities  is,  that 
where  power  is  given  to  public  officers  in  the  language  of 
the  act  before  us,  or  in  equivalent  language — whenever  the 
public  interests  or  individual  rights  call  for  its  exercise — the 
language  used,  though  permissive  in  form,  is  in  fact  peremp- 
tory. What  they  are  empowered  to  do  for  a  third  person  the 
law  requires  shall  be  done."    ♦    ♦    * 

"  In  all  such  cases  it  is  held  that  the  intent  of  the  legisla- 
ture, which  is  the  test,  was  not  to  devolve  a  mere  discretion, 
but  to  impose  *apostive  and  absolute  duty.'" 

That  was  a  case  in  which,  a  certain  county  being  in  debt  to 
a  bank,  an  act  was  passed  providing  that  the  supervisors  of 
counties  "  may,  if  deemed  advisahlej^  levy  a  tax  to  liquidate 
their  debts.  The  words  quoted  were  held  to  import  a  com- 
mand to  levy  the  tax. 

The  rationale  of  the  judgment  is  that  its  already  existing 
relation  of  creditor  gave  to  the  bank  a  right  to  demand  of 
the  county  authorities  the  execution  of  all  their  powers  to 
make  satisfaction ;  and  concluded  them  as  to  its  advisability. 
(See  also  Galena  vs.  Amy^  5  Wall.,  705.) 

In  the  present  case,  the  railroad  company  is  not  now  a  cred- 
itor of  the  United  States.  There  has  already  been  a  settle- 
ment of  its  accounts.  A  question  arises  whether  its  relations 
are  such  as  to  warrant  an  application  of  the  above  rule. 

The  papers  show  that  the  company  claims  that  the  United 
States  are  its  debtors  because  of  an  alleged  overcharge  for 
rolling  stock,  &c.,  sold  to  it  in  the  year  1865.  The  original 
foundation  or  justice  of  such  claim  is  of  no  consequence  in 
the  present  investigation.  Such  foundation  or  justice  is  not 
questioned  by  me,  but  it  is  laid  out  of  the  case  as  one  that 
has  been  passed  upon  by  Congress.    The  only  question  here  is, 
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whether  a  claim,  bona  fide  urged,  and  treated  by  Congress  as 
deserving  consideration  and  as  coming  within  a  certain  nile 
of  administration  referred  to  in  the  statute,  constitutes  such 
a  special  relation  as  to  entitle  the  claimant  to  insist  that  a 
statute  authorizhig  a  readjustment  thereof  is  imperative  upon 
the  officer  so  authorized. 

I  have  in  this  connection  considered  the  leading  modern 
English  case,  MorCdougall  vs.  Paterson^  11  C.  B.,  755,  and  sev- 
eral other  English  and  American  cases,  together  with  three 
opinions  heretofore  officially  given  by  Attorney-General  Gush- 
ing.   (8  Opin.,  39,  41,  546,) 

From  these  uniform  decisions  of  the  courts  I  gather  that 
the  word  "authorize,''  in  such  connection,  confers  "jurisdic- 
tion,'' not  "discretion";  that  the  Secretary  of  War  has  juris- 
diction to  open  the  settlement,  to  readjust  the  accounts  upon 
a  certain  basis  or  rule  of  administration  prescribed  in  the 
statute,  and  to  draw  a  warrant  for  any  amount  found  there- 
upon to  be  due;  but  that,  when  applied  to  by  the  party  inter- 
ested, it  is  not  for  him  to  say  whether  the  settlement  shall  be 
reopened  or  whether  he  will  apply  the  rule  of  action  pre- 
scribed, any  more  than  whether,  upon  making  a  favorable 
decision,  he  will  draw  a  warrant  upon  the  Treasury. 

In  Maedougall  vs.  Pater son^  (cited  above,)  Jervis,  C.  J., 
said :  "  Critically  speaking,  the  word  '  may '  is  correctly  used 
to  describe  the  sort  of  authority  which  a  judge  has  in  such 
cases.  He  is  not  bound  to  act  against  the  plaintififs  wish ; 
but,  the  fact  being  established  which  gives  the  authority,  he 
may,  at  the  plaintiff's  request,  make  the  orders.    •    •    * 

"The  general  authorities  on  the  subject  appeal*  fully  to 
warrant  the  construction  which  we  have  thought  ourselves 
called  upon  to  put  on  the  statute.  An  early  case  was  cited  by 
Mr.  Badeley — Alderman  Backwell's  case.  One  of  the  ques- 
tions there  raised  before  Lord  Keeper  i^orth  was,  whether  a 
commission  of  bankruptcy  could  be  denied  by  the  lord  chan- 
cellor, or  whether  it  was  de  jure;  and  the  lord  keeper  said: 
*  I  hold  that  the  commission  is  dejure^  and  the  statute  which 
saith  that  the  chancellor  may  grant,  &c.,  is  as  if  it  had  been 
"  shall  grant "  or  "  ought  to  grant,"  but  he  cannot  grant  ex 
officio  but  on  lequest  of  persons  interested.'  And  he  added 
that  it  bad  been  so  resolved  by  all  the  judges.    This  case 
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(2  Chan.  Cas.,  191)  has  beien  followed  by  others,  •  •  • 
which  we  think  support  the  rule,  that,  when  a  statute  confers 
an  authority  to  do  a  judicial  act  in  a  certain  case,  it  is  imper- 
ative on  those  so  authorized  to  exercise  the  authority  when 
the  case  arises,  and  its  exercise  is  duly  applied  for  by  a  party 
interested  and  having  the  right  to  make  the  application. 

"  For  these  reasons  we  are  of  opinion  that  the  word  '  may' 
is  not  used  to  give  a  discretion,  but  to  confer  a  power  upon 
the  court  and  judges ;  and  that  the  exercise  of  such  power 
depends,  not  upon  the  discretion  of  the  court  or  judge,  but 
upon  the  proof  of  the  particular  case  out  of  which  such  power 
arises." 

In  the  present  instance  Congress  has  already  decided  that 
a  case  for  the  jurisdiction  in  question  has  arisen.  There  is, 
therefore,  here  no  precedent "  fact "  to  be  established.  By  the 
statute,  the  case,  whatever  it  be,  preferred  by  the  Western 
and  Atlantic  Eailroad  Company  against  the  United  States, 
confers  the  jurisdiction.  The  statute  thereupon  proceeds  to 
set  forth  a  definite  rule  of  administration  and  a  method  of 
giving  satwfa^tion.  These  instructions  being  observed.  Con- 
gress has  assumed  all  responsibility  for  opening  the  settle- 
ment, and  also  for  laying  down  the  rule  for  readjustment. 

In  regard  to  Mr.  Cushing's  opinions  above  cited,  given  in 
the  year  1856, 1  have  to  say:  (1)  That  in  the  first  the  ques- 
tion was,  whether  Congress,  in  authorizing  the  Postmaster- 
General  to  pay  a  certain  sum  of  money  to  a  maU  contractor 
for  the  remainder  of  a  teim  then  running,  intended  to  com- 
nmnd  such  payment ;  the  opinion  that  it  did  not  so  intend 
rests  in  great  degree  upon  a  context  in  the  same  act  quoted 
by  him ;  (2)  that  in  the  second  case,  neither  the  public  nor 
any  third  person  was- interested  in  the  question  in  the  man- 

• 

ner  required  by  the  rule;  and  (3)  that  in  the  third  case  (grow- 
ing out  of  an  act  of  Congress  which  provided  *'  that  the  cor- 
poration of  Georgetown  shall  have  full  power  and  authority 
to  lay,  &c.,  a  school  tax,")  it  seems  to  have  been  thought  that 
neither  private  nor  public  interests  were  affected  in  the  sense 
required  hy  the  rule,  whilst  it  may  be  that  the  color  given 
therein  to  the  general  discussion  of  the  rule  in  question 
might  have  been  modified  had  it  followed^  instead  of  preced- 
ing j  the  recent  decisions  of  the  Supreme  Court. 
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Weslera  and  Atlaitlc  Railroad  of  Georgia. 

To  conclude,!  answer  the  former  of  the  questions  asked  by- 
yon  in  the  aflfimative,  and  this,  of  course,  leaves  nothing  to 
be  said  as  to  the  latter. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 
The  Secretary  of  War, 

Approved. 

CHA8.  DEVENS. 


WESTERN  AND  ATLANTIC  RAILROAD  OF  GEORGIA. 

The  proceedings  iu  Congress  on  the  hiH  concerning  the  settlement  made 
-with  the  Western  and  Atlantic  Railroad  of  Georgia  are  not  admissible 
to  control  the  words  finally  adopted  by  that  body  to  convey  its  meaning 
in  the  act  relating  to  the  same  matter  (act  of  March  3, 1877,  chap.  119.) 

Department  op  Justice, 

April  24,  1877. 

Sir  :  In  reply  to  yours  of  the  21st  instant,  addressed  to  the 
Attorney-General,  and  inclosing  a  note  from  the  Quartermas- 
ter-General to  yourself  in  reference  to  the  opinion  given  by  the 
Attorney-G  eneral  upon  the  construction  of  an  act  of  Congress 
authorizing  you  to  reopen  a  settlement  heretofore  made  with 
the  Western  and  Atlantic  Eailroad  Comi)any  of  Georgia, 
allow  me  to  say  that  in  point  of  fact,  when  the  matter  was 
under  consideration,  attention  was  called  by  Senator  Gordon 
to  the  report  inclosed  by  you,  and  specifically  to  the  circum- 
stance that  the  act  as  originally  introduced  "  authorized  and 
required "  the  Secretary  to  reopen  such  settlement,  and  that 
in  committee  the  phraseology  was  altered  to  "  authorized  '^ 
only.  He  did  so  in  order  to  call  attention  further  to  what 
passed  orally  in  committee  at  such  time ;  believing,  as  he 
said,  that  the  transaction,  taken  altogether,  favored  his  sug- 
gestion as  to  the  meaning  of  the  words — showing  what  was 
the  actual  intention  of  Congress,  as,  in  his  view,  did  also  cer- 
tain matters  which  he  mentioned  as  having  occurred  in  the 
Senate  in  debate. 

However,  in  constniing  the  act,  no  weight  wajs  attributed 

to  any  of  these  circumstances.    It  seems  clear  that  '^  the  act 

itself  speaks  the  will  of  Congress,  and  this  is  to  be  ascertained 

from  the  language  used."    {\)\  U.  S.  Rep.,  p.  79.)    The  supreme 

40  P 
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court  of  Pennsylvauia  has  said  that  it  is  delu»ite  and  dangerous 
to  admit  messages  of  governors^  journals  of  the  legislature^  or 
reports  of  committees  to  aid  in  construing  statutes.  (7  Harris, 
156 ;  See  Sedgwick,  Oonstniction,  &c.,  203.) 

It  seemed  therefore,  and  still  seems,  that  the  proceedings 
in  Congress  are  not  admissible  to  control  the  words  finally 
adopted  by  that  body  to  convey  its  meaning.  The  word  re- 
quired may  have  been  stricken  out  because  superfluous,  and 
if  superfluous^  then  discourteous  to  the  officer  addressed,  as 
was  said  here  to  have  been  the  fact.  I  mention  this  merely 
to  show  how  "delusive''  it  is  to  go  into  such  matters,  without 
giving  any  positive  weight  to  the  explanation  thus  suggested. 
Very  respectfully,  your  obedient  servant, 

S.  F.  THILLIPS, 


Solicitor-  General. 


The  SECEETA.IIY  OF  Wae. 
Approved. 


CUAS.  DEVENS. 


CLAIMS  FOR  ARMY  TRANSPORTATION. 

Tho  act  of  March  3,  1877,  chap.  106,  mode  an  appropriatiou  iu  these 
terms :  "  For  payment  of  amounts  certified  to  be  due  by  the  accounting 
officers  of  the  Treasury  Department  for  transportation  of  the  Army, 
being  for  the  service  of  the  fiscal  year  1871  and  prior  years, "  &c.  Among 
the  ^'  amounts  certified"  was  an  amount  found  due  on  settlement  of  a 
claim  of  the  State  of  Kentucky  *4br  the  use  and  occupation  by  the 
Army  of  the  United  States  of  tho  slackwater  navigation  of  ther  Gpeen 
and  Big  Barren  Rivers  from  November  1,  1861,  to  June  30, 1865: "  Held 
(1)  that  the  claim  of  the  State  is  within  said  appropriation;  (2)  that 
it  is  not  transmissible  to  the  Court  of  Claims  updor  section  1063  Rev. 
Stat. ;  (3)  that  tho  Secretary  of  War,  to  whom  the  amount  was  certi- 
fied, is  bound  under  section  191  Rev.  Stat,  to  issue  his  requisition  for 
payment  thereof,  without  regard  to  his  own  view  of  the  merits,  unless 
there  be  ''any  facts"  which  in  his  judgment  affect  the  correctness  of 
the  balance ;  in  this  case  he  is  authorized,  before  signing  the  requisition, 
to  submit  the  facts  to  the  Comptroller;  (4)  upon  such  submission,  the 
decision  of  tho  Comptroller  is  *'  final  and  conclusive." 

Department  of  Justice, 

May  5, 1877. 
Sir:  Yours  of  the  2Gtb,  addressed  to  the  Attorney-General, 
states,  for  his  opinion,  in  effect,  the  following  case  and  question: 
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Upon  the  24th  of  January,  1876,  your  predecessor  approved 
of  a  claim,  then  pending  before  him,  for  $101,121.05,  on  behalf 
of  the  State  of  Kentucky,  "  for  the  use  and  occupation  by  the 
Army  of  the  United  States  of  the  slackwater  navigation  of  the 
Green  and  Big  Barren  Eivers,  &c.,  from  Kovember  1, 1861, 
to  June  30, 1805,''  during  the  rebellion.  This,  having  there- 
upon been  referred  to  the  Thinl  Auditor  for  action,  was  after- 
wards in  due  course  of  office  also  approved  by  the  Second 
Comptroller.  In  March,  1876,  the  Secretary  of  the  Treasury 
submitted  the  claim  so  approved  to  Congress  as  one  of  the  items 
for  which  he  then  asked  an  appropriation  to  supply  deficien- 
cies, but  no  appropriation  therefor  was  then  made.  In  Jan- 
uary, 1877,  he  transmitted  to  the  Honse  of  Eeproscntatives 
a  statement  of  balances  of  appropriations  carried  to  the  sur- 
plus fund  under  act  of  June  20, 1874,  and  asked  for  their 
reappropriation  for,  among  other  items,  the  following :  "  For 
payment  of  amounts  certified  to  be  due  by  the  accounting 
officers  of  the  Treasury  Department  for  transportiition  of  the 
Army,  being  for  the  service  of  the  fiscal  year  1871  and  prior 
years,  per  act  of  July  15, 1870,  $181,828.22,"  Such  appropri- 
ation was  thereupon  made  by  an  act  of  March  3,  1877,  using 
the  very  w:ords  above  quoted.  It  ap2)ears  that  among  the 
amounts  "certified"  as  above  was  the  above  claim  by  the 
State  of  Kentucky. 

Thereupon,  after  calling  attention  to  a  ditterence  of  opinion 
amongst  gentlemen  in  your  Department  as  to  the  duty  of  the 
Secretary  under  the  circumstances  above  stated,  you  ask 
"  whether,  upon  this  record,  the  Secretary  of  War  is  at  liberty 
to  investigate  and  decide^this  claim  npon  its  merits,  or  must 
issue  the  requistion  for  its  i)aymentj  without  regard  to  its 
merits." 

This  question  brings  up  again  for  consideration  the  much- 
canvassed  section  191  of  the  llevised  Statutes.  The  criticism 
upon  that  section  because  of  its  confening  upon  officers,  in 
other  respects  subordinate,  a  quasi  despotism  in  matters  of 
account  over  heads  of  Departments,  seems  made  in  inadvert- 
ence of  the  fact  that  like  provisions  ane  customary  in  govern- 
ments of  checks  and  balances.  I  need  not  discuss  or  illustrate 
this,  inasmuch  as  for  the  x>resent  it  may  be  enough  to  know 
that  ita  Zeo?,  &c.,  &c.;'  although  "at  the  same  time  it  is  satis- 
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factory  to  feel  assared  that  the  check  is  according  to  "the 
reason  of  the  thing  in  free  governments." 

As  regards  the  condition,  by  the  above  statement,  of  the 
appropriations  toucliing  this  claim,  I  submit  that  the  item 
quoted  from  the  act  of  March  3,  1877,  plainly  includes  it. 

The  claim  being  for  an  "occupation''  (t.  e.y  appropriation) 
for  several  years  by  the  ArmVj  I  apprehend  that  under  the 
act  of  18G4,  chap.  240,  (July  4,)  it  is  not  cognizable  by  the 
Court  of  Claims  (9  Wall.,  45 ;  sec,  13,  t(7.,  623,  633,  636,)  and 
therefore  cannot  be  transmitted  by  you  (5  Court  of  Claims,  55) 
to  that  tribunal  under  section  1063  of  the  Eevised  Sta;tutes. 

Although  the  provision  of  the  act  of  1864  above  referred 
to  has  not  been  brought  forward  into  the  Revised  Statutes,  it 
appears  by  section  5596  of  that  revision  that  it  is  still  in  force, 
inasmuch  as  no  part  of  the.acl  is  embraced  in  such  revision. 

After  saying  this  much  upon  matters  incidental  t.o  the 
question  above  put,  it  seems  that  in  consequence  of  the 
opinions  heretofore  given  by  this  Department  as  to  the  mean- 
ing of  section  191 — opinions  quoted  in  your  communication — ^I 
need  only  submit  the  following  more  direct  answer  to  that  ques- 
tion, that  is,  that  before  signing  a  requisition  the  Secretary 
of  War  will  consider  whether  there  be  "any  facte''  which  in 
his  judgment  affect  the  correctness  of  the  balance  certified 
by  the  Comptroller}  if  there  be,  he  will  "submit"  them  to 
that  officer.  Upon  such  submission  it  is  for  the  latter  alone 
to  " decide"  upon  their  importance  and  effect.  The  Secretary 
of  War  has  herein  no  veto  upon  the  Comptroller ;  and  is  not 
officially  interested  in  the  results  to  which  that  officer  in  such 
matters  mav  come. 

If  I  am  to  assume  that  the  record  sent  hy  you  contains  the 
whole  case,  and  therefore  that  there  are  not  "any  facts,"  as 
is  above  suggested,  T  have  to  say  that  you  "  must  issue  the 
requisition  without  regard  to  your  views  upon  the  merits." 

The  papers  inclosed  with  your  communication  are  herewith 
returned. 

Very  respectfully,  your  obedient  servant, 

♦  S.  F.  PHILLIPS, 

Solicitor- General. 
The  Seceetary  op  War. 

Approved. 

ClIAS.  DEVENS. 
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RULING  IN  THE  CLARK  THREAD  COMPANY  CASE. 

The  nilin;;  of  the  Secretary  of  the  Treasury  in  1876  in  the  case  of  the 
Clark  Thread  Company — namely,  that  if  a  "  manufacture  of  steel "  is 
known  to  be  an  integral  and  important  constituent  of  a  machine  -which 
when  set  np  will  comprise  a  "manufacture  ot  iron"  imported  at  the 
same  time,  both  manufactures  must  be  assessed  as  steel,  no  matter  that 
by  distinct  invoices,  packages,  and  valnes  they  have  been  so  arranged 
as  to  be  readily  separable  by  officials — is  not  warranted  by  the  provis- 
ions of  the  statute,  (section  2504  Rev.  Stats.,  schedule  £,)  and  ought 
not  to  govern  similar  cases  pending. 

The  regulation  issued  by  the  Secretary  of  the  Treasury  prior  to  the  year 
1875,  commencing  with  the  words,  "  On  all  articles  manufactured  from 
two  or  more  materials,"  &.C.,  is  in  such  cases  reasonable,  and  should  be 
applied. 

Department  of  Justice, 

June  30, 1877. 

Sir  :  Yours  of  the  2Gth  instant,  addressed  to  the  Attorney- 
General,  has  been  considered,  and  herewith  I  submit  a  reply : 

Your  communication  refers  to  a  case  i)resented  to  your  im- 
mediate predeisessor  by  an  appeal  of  the  Clark  Thread  Com- 
pany of  Newark,  N.  J.,  from  a  decision  by  the  collector  at 
New  York,  upon  an  importation  of  certain  manufactures  of 
iron  and  steel,' and  calling  attention  to  the  rule  laid  down  by 
the  Secretary  in  affirming  the  decision  below,  as  well  as  to  a 
previous  decision  upon  a  similar  matter  by  Secretary  Bristow, 
and  a  regulation  of  the  Department  which  preceded  both  de- 
cisions, you  ask  whether  your  action  should  be  guided  by  the 
last  decision  or  by  the  regulation. 

Although  it  is  not  expressly  so  said,  I  infer  that  this  ques- 
tion concerns  matters  of  official  business  now  pending  before 
you. 

The  stat^  of  this  case,  then,  is  as  follows : 

Congress  having  provided  that  on  the  importation  of  the 
following  articles  the  following  duties  shall  be  paid,  viz :  (1) 
^'AU  manufactures  of  steel,  or  of  which  steel  shall  be  a  com- 
ponent part,  not  otherwise  provided  for,  45  per  centum  ad 
valorem.'"  (Rev.  Stat.,  p.  4G8,  bottom) ;  and  (2)  "  Manufac- 
tures ♦  •  *  not  otherwise  provided  for,  *  *  •  iron 
*    •    *    35  per  centum  ad  valoreniy^  (ibid.^  p.  471,  top.)     The 
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Secretary  of  the  Treasury,  prior  to  the  year  1875,  issued  this 
regulation  :  ^<  On  all  articles  manufactured  from  two  or  more 
materials,  the  duty  is  to  be  assessed  at  the  highest  rates  at 
which  any  of  its  component  parts  maj'  be  charged.  Where, 
however,  different  parts  of  machinery,  or  the  like,  are  com- 
|K)sed  of  different  materials,  which,  even  though  in  the  same 
package,  are  readily  separable  in  classification  and  assessment 
of  duty,  each  will  be  classified  according  to  the  material.'^ 
Under  this  law  and  regulation  there  was  presented  to  Sec- 
retary Bristow,  in  1875,  a  case  of.  the  importation  of  machin- 
ery', some  portions  of  which  were  steel  and  others  iron,  such 
resi)ective  portions  being  separately  packed  and  their  weight 
separately  stated  in  tlie  invoice ;  and  it  was  held  that,  as  the 
value  of  the  separate  portions  was  not  given  in  detail,  the 
whole  was  dutiable  as  steel  at  45  per  centum.  Afterwards,  in 
1876,  was  presented  to  Secretary  Morrill  the  case  of  the 
Clark  Thread  Company,  which  had  imi)orted  a  quantity  of 
machinery,  the  invoic(?s,  packages,  and  valuations  of  the  iron 
I)ortions  of  which  were  separate  from  those  of  the  portions 
comi)Osed  of  steel  or  of  steel  combined  with  iron;  and  it  was 
held  that  '*•  as  the  steel  forms  an  integral  and  important  con- 
stituent of  the  machine,  and  is  absolutely  essential  to  its 
proper  workings,"  the  importation,  notwithstanding  the  sep- 
arate invoices,  &c.,  \itis  an  entirety^  and  so  was  within  the 
above  decision  of  Secretary-  Bristow. 

Mr.  Bristow's  decision  refers  for  authority  to  a  decision 
made  in  1872  by  Secretary  Boutwell,  who  held  that  inasmuch 
as  in  the  case  before  him  ^'  the  invoices  of  the  machinery  in 
question  (of  iron  and  steel)  were  made  out  so  that  the  value 
of  the  different  portions  thereof  were  separately  state<l,  and 
also  that  the  steel  portions  of  the  machinery  were  separately 
packed,  so  that  their  value  could  be  readily  verified  by  ex- 
amination," those  different  portions  were  to  be  charged  with 
separate  duties.  I  therefore  understand  the  facts  before 
Secretary  Bristow  to  present  a  case  within  the  administra- 
tive regulation  above  quoted,  i.  «.,  one  in  which  the  highest 
rate  of  duty  was  to  be  assessed,  because  the  different  mate- 
rials were  not  *^  readily  separable  "  in  assessment.  Whatever 
may  be  thought  of  the  Secretary's  judgment — that  the  iron 
and  steel  wore  not,  in  fact,  readily  separable  for  assessment 
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(and  I  see  no  reason  to  qaestion  it) — ^it  seems  that  he  gave  to 
the  regulation  the  scope  proper  thereto  when  he  applied  it 
to  a  matter  of  mere  administration.  According  to  thja,  readily 
separable  means  readily  separable  as  items  in  the  revenue 
easterns  act  by  officials  required  to  execute  it.  This  is  the 
proper  sphere  of  a  regulation^  which  ordinarily,  in  point  of 
theory,  can  neither  enlarge  nor  restrain  a  statute,  and,  in 
]>oint  of  effect,  can  be  said  to  do  so  only  so  far  as  parties  hav- 
ing intercourse  with  the  Department  which  issued  the  regu- 
lation unreasonably  fail  to  conform  that  intercourse  thereto. 

The  decision  of  Secretary  MorriU  goes  further,  and  holds 
that  if  a  ''  manufacture  of  steel  ^  is  known  to  be  "  an  inte- 
gral and  important  constituent  of  a  machine''  which  when  set 
up  wiU  comprise  a  "  manufacture  of  iron,''  imported  at  the 
same  time,  both  manufactures  must  be  assessed  as  steel,  no 
matter  that  by  distinct  invoices,  packages,  and  values  they 
have  been  so  arranged  as  to  be  readily  separable  by  officials 
whose  duty  it  is  to  separate,  for  tariff  purposes,  articles  which 
are  manufactures  of  iron  from  those  which  are  manufactures 
of  steel. 

Inasmuch,  therefore,  as  the  decisions  quoted  in  the  Clark 
Thread  Company  case  are  not  precedents  for  the  decision 
there  made,  I  have  to  inquire  whether  the  Eevised  Statutes 
warrant  the  principle  laid  down,  as  above  quoted,  by  Secre- 
tary Morrill. 

The  question  turns  upon  the  meaning  of  the  word  "  manu- 
factures," as  used  in  the  provisions  above  quoted. 

Congress  has  chosen  not  to  use  the  word  machine  in  this 
connection.  The  meaning  of  the  word  manufacture  is  more 
extensive  than  and  includes  that  of  the  word  machine.  In 
some  cases  a  manufacture  may  be  a  machine,  in  others  not. 
The  customs  act  renders  manufactures  dutiable  whether  ma- 
chines or  not,  i.  e.,  dutiable  simply  in  their  character  as  man- 
ufactures. If  a  merchant  import  a  machine  in  such  condition, 
as  regards  invoices,  packages,  &c.,  as  to  be  an  integral  whole, 
it  is  no  doubt  to  be  treated  as  a  single  ^^  manufacture,"  and 
whether  it  be  such  whole  may,  within  reasonable  limits,  as 
above,  be  defined  by  regulation.  But  if  there  be  nothing  in 
the  manner  of  the  importation  thereof  to  consolidate  manufac- 
tures of  iron  and  manufactures  of  steel,  the  natural  jneaning 
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of  the  enactments  above  quoted  requires  their  separation  as 

much  as  that  of  any  other  items  liable  to  duty.    If  for  tariff 

purposes  the  customs  officials  can  deal  with  a  certain  article 

as  a  manufacture,  it  seems  to  me  that,  in  thereupon  instituting 

an  inquiry  whether  that  article  be  hot  upon  its  face  part  of 

some  machine^  they  travel  out  of  the  record. 

I  therefore  submit  that  the  principle  above  quoted  from 

the  case  of  the  Clark  Thread  Company  is  not  that  which 

should  govern  the  similar  cases  now  before  you,  and  also 

that  the  regulation  quoted  above  is  in  such  case  reasonable, 

and  should  be  applied. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  Oenerah 
The  Secretary  of  the. Treasury. 

Approved. 

/  CHAS.  DEVENS. 


INDIAN  TREATIES. 

Stipnlations  in  Indian  treaties  existing  prior  to  Jnne  20,  1874,  for  tbe 
payment  of  annuities,  &,c,,  are  contracts  within  the  meaning  of  the 
second  proviso  of  the  fifth  section  of  the  act  of  Jane  20, 1874,  chap.  328, 
and  their  fulfiUment  is  not  to  be  prevented  by  any  operation  given  to. 
that  section. 

Department  of  Justice, 

'  July  5,  1877. 

Sir:  In  reply  to  yours  of  the  30th  ultimo,  addressed  to  the 
Attorney-General,  asking  whether  stipulations  made  by  the 
United  States  prior  to  June  20, 1874,  under  treaties  wiUi  In- 
dian tribes,  for  the  payment  of  annuities,  &c.,  in  considera- 
tion of  the  surrender  of  lands,  &c.,  by  such  tribes,  be  con- 
tracts within  the  meaning  of  that  word  in  section  5  of  the  act 
of  1874,  ch.  328, 1  herewith  submit  an  answer  in  the  affirma- 
tive; andconsequently  that  the/w7/?Wmen<of  such  stipulation 
is  not  to  be  prevented  by  any  operation  given  to  such  section. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor-  OeneraL 
The  Secretary  of  the  Treasury. 
Approved. 

CHAS.  DEVENS. 
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Ooreraneit  Advertlseaieats. 


GOVERNMENT  ADVERTISEMENTS. 

Opinions  of  August  4,  1876,  and  May  21,  1877,  upon  the  8coi)e  and  effect 
of  sections  853  and  854  Rev.  Stat,  in  regard  to  Departmental  advertis- 
injr,  reconsidered  and  reaffirmed. 

•  Department  of  Justice. 

July  7, 1877. 

Sir  :  Yours  of  the  19tli  ultimo,  addro,8sed  to  the  Attorney- 
General,  has  been  considered,  and  herewith  I  submit  a  reply. 

The  opinions  given  by  the  Attorney-General  and  his  im- 
mediate predecessor,  (dated  August  14,  1876,  and  May  21, 
1877,)  upon  the  scope  of  sections  853  and  854  of  the  Revised 
Statutes,  refei^ed  to  in  papers  inclosed  with  your  communi- 
cation, were  the  result  of  more  thgli  ordinary  consideration. 

Upon  reconsidering  the  subjectin  connection  with  the  special 
questions  submitted  by  you,  it  still  appears  that  there  is  no 
escape  from  words  which,  taken  merely  in  connection  with 
the  present  question, are  as  follows:  ^'For  publishing  any 
notice  required  by  law,  or  the  lawful  order  of  any  Depart- 
ment [or]  Bureau,  in  any  newspaper,  forty  cents  per  folio," 
&c.  As  against  language  so  definite  and  imperative,  sug- 
gestions drawn  from  the  general  scope  of  the  a<5t  in  which  it 
occurs  are  of  little  effect. 

It  is  not  rare  to  find  in  statutes  legislation  which  is  excep- 
tional as  regards  their  general  body  and  purview.  Exigencies 
often  render  it  necessary  to  make  avail  of  any  pending  bill 
{s,  passing  vehicle,  as  it  were)  to  carry  a  provision  that  other- 
wise for  Avant  of  time,  &c.,  would  fail  of  enactment.  But 
here  the  title  of  the  bill,  by  the  expression  "  and  for  other 
purposes,"  puts  the  reader,  at  the  outset,  upon  in(iuiry  whether 
its  provisions  are  limited  to  officers  and  employes  of  courts, 
"Where  words  are  of  themselves  ambiguous,  their  particular 
locntion  may  control  the  meaning.  But  that  is  not  the  case 
here.  So  great  is  the  significance  of  the  words  Department 
and  Bureau^  that  if  section  853  is  to  be  restrained  so  as  to 
operate  merely  upon  courts^  this  result  can  only  be  attained 
by  such  a  suppression  of  the  former  words  as  is  virtually 
legislation,  and  so  action  to  which  officers  who  merely  inter- 
l)rct  or  administer  laws  are  not  competent. 
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Nor  has  any  reason  been  suggested  why  the  United  States 
should  pay  for  notices  require  by  the  lawful  order  of  a  Be- 
partment  a  greater  rate  than  for  those  required  by  the  law- 
ful order  of  a  court  Both  classes  of  notices  are  equally  im- 
portant and  equally  imperative,  and  they  alike  are  paid  for 
out  of  the  public  treasury.  It  seeq|s  to  me  that  the  proper, 
answer  to  a  question  arising  from  the  location  of  this  pro- 
vision, limiting  Departments^  is  that  the  attention  of  Congress 
was  called  to  its  propriety  by  the  circumstance  that  it  had 
n  hand  the  matter  of  limiting  courts  upon  the  same  point, 
and  thereupon,  it  probably  having  been  suggested  that  the 
relation  of  printers  to  the  public  treasury  under  an  order  of  a 
Department  required  regulation  as  much  as  where  under  £tn 
order  of  a  court^  nothing  appearing  to  the  contrary,  the  regu- 
lation was  extended  accordingly. 

Without  saying  that  I  would  have  concurred  in  the  con- 
clusion arrived  at  by  Attorney-General  Gushing  in  a  like 
case  (6  Opin.,  502)  if  the  incidents  to  the  legal  question  before 
me  had  been  those  presented  to  him,  I  have  to  call  attention 
to  the  material  circumstance  that  several  staitutes  relied 
upon  to  justify  his  conclusions  have  since  been  repealed. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS. 


Solicitor'  QeneraL 


The  Secretary  op  War. 
Api)roved. 


CHAS.  DEVENS. 


CADETS  AT  THE  NAVAL  ACADEMY. 

The  provisions  of  article  36  of  the  Articles  for  the  Government  of  the  Navy 
(sec.  1624  Kev.  Stat.)  does  not  extend  to  cadets  at  the  Naval  Academy. 
They  may  accordingly  he  dismissed  from  the  Academy  and  from  the 
naval  service  for  miscondnct  without  trial  by  court-martial. 

Sections  1519  and  1525  Bev.  Stat,  leave  no  right  in  the  Secretary  of  the 
Xavy  to  continue  at  the  Academy  cadets  who  have  been  found  at  any 
examination  deficient  in  their  stiid.'es  without  the  recommendation  of 
the  acalcmic  board. 
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Department  of  Justice, 

July  10, 1877. 

Sir:  I  have  considered  the  two  following  questions  of  law- 
contained  in  yours  of  the  5th  instant,  addressed  to  the  Attor- 
ney-General,  and  herewith  submit  replies: 

1.  Can  a  cadet  be  dismissed  from  the  Naval  Academy  and 
the  naval  service  for  misconduct  without  trial  by  court-martial  t 

2.  Has  the  Secretary  of  the  !N"avy  the  right  to  continue  at 
the  Academy  cadets  who  have  been  found  deficient  in  their 
studies  without  the  recommendation  of  the  academic  board? 

The  provision  of  article  36,  section  1624  Eevised  Statutes, 
referred  to  by  you,  is:  "No  officer  shall  be  dismissed  from  the 
naval  service  except  by  the  order  of  the  President  or  the  sen- 
tence of  a  general  court-martial;  and  in  time  of  peace  no  oflfl- 
cer  shall  be  dismissed  except  in  pursuance  of  the  sentence  of 
a  general  court-martial  or  in  mitigation  thereof." 

There  are  three  sorts  of  officers  known  to  the  Navy,  viz, 
commissioned,  warrant,  a,nd  petty,  (sec.  1410;)  and  inasmuch  as 
by  section  1024,  article  30,  petty  officers  may  be  "discharged 
from  the  service  with  bad-conduct  discharge "  by  order  of  a 
summary  court-martial,  it  seems  that  by  "officers,''  in  article 
36,  is  meant,  at  most,  only  tcarrant  and  commissioned  officers. 

Cadets  at  the  Naval  Academy  have  neither  warrants  nor 
commissions;  the  object  of  the  studies  and  discipline  to  which 
they  are  subjected  during  the  whole  of  the  course  at  the 
Academy  is  to  fit  them  for  appointment  as  midshipmen,  (sec. 
1521,)  the  lowest  grade  of  officers  of  the  line,  (sec.  1362,)  or  as 
second  assistant  engineers,  (sec.  1394,)  the  lowest  grade  of  offi- 
cers of  the  Engineer  Corps,  (sec.  1476.)  They  are,  therefore, 
by  statutory  definition,  not  to  be  included,  in  general,  in  leg- 
islation confined  to  "  officers"  of  the  Navy.  In  the  early  days 
of  the  Academy,  when  the  students  w^ere  merely  a  collection 
of  midshipmen,  this  was  different. 

The  meaning  of  the  word  cadet  is  to  the  same  effect.  As 
a  cadet-midshipman  is,  ex  vi  termini,  not  a  midshipman,  and 
a  cadet-engineer  not  an  engineer,  so  a  cadet-officer  or  a  cadet 
simply  is  not  an  officer. 

It  may  be  suggested  that,  as  article  36  confers  a  pririlege, 
it  should  receive  a  liberal  construction,  and  include  persons 
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that  are  inchoate  officers.  It  is  not  necessary  to  consider  the 
legal  principle  underlying  this  proposition  absolutely ;  for  it 
is  evident  that  the  privilege  conferred  by  article  36  is  upon 
members  of  a  class  who  come  within  a  rule  very  strictly  con- 
strued, t.  c,  toho  are  subject  to  trial  by  court-martiaL  There 
can  be  no  liberal  construction  of  the  terms  which  give  juris- 
diction to  courts-martial.  Mr.  Wirt's  celebrated  opinion  (1 
Opin.,  p.  276)  has  rendered  this  famiUar  to  military  men  in 
this  country.  That  opinion  demonstrated  that  cadets  at  West 
Point  are  liable  to  court-martial,  by  quoting  various  statutes 
which  expressly  so  provided.  The  whole  process  of  his  rea- 
soning is  equally  convincing  that  no  mere  implication  can 
subject  students  at  Annapolis  to  this  jurisdiction.  This  puts 
an  end  to  the  discussion ;  for  no  statute  has  provided  in  words 
that  they  shall  be  subject  to  such  jurisdiction,  \)xcept  that  of 
1874,  chap.  453,  upon  "hazing.". 

Cadets  at  Annapolis,  therefore,  not  beiug  in  general  liable 
to  court-martial,  are  consequently  not  entitled  to  a  privilege 
which  (art.  36,  supra)  evidently  is  given  only  to  such  as  are 
liable  in  general. 

I  am  therefore  of  opinion  that  regulation  169  (Regulations 
of  1876)  is  valid,  and  reddendo  singula  singulis  is  to  be  read 
thus :  For  hazing,  cadets  are  to  be  dismissed  by  a  court-martial ; 
for  the  other  ofSen&es  following  punishable  by  dismissal,  they 
are  to  be  dismissed  by  the  Secretary  of  the  Navy;  whilst  for 
still  other  offenses/o{Iotc»n^,  they  are  to  be  otherwise  punished 
as  the  superintendent  may  direct. 

This  result  virtually  answers  your  first  question  in  the 
affirmative. 

2.  Sections  1519  and  1525  of  the  Revised  Statutes,  originally 
enacted  in  1862  and  1861,  appear  to  me  to  answer  your  second 
question  in  the  negative  as  regards  cadet-midshipmen  and 
cadet-engineers,  respectively,  when  found  deficient  at  any 
examination.  I  suppose  that  this  question  is  limited  to  defi- 
ciency so  found.    (Regulation  131.) 

In  the  presence  of  such  express  positive  provisions  there  is 
no  need  to  say  more ;  but  I  may  be  allowed  to  add  that  these 
provisions  also  appear  to  be  wise  and  according  to  the  reason 
of  the  thing ;  and  that  in  their  absence  it  would  only  be  in 
very  rare  and  hardly  conceivable  instances  that  the," care 
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and  supervision  "  intrusted  by  article  one  (Regulations,  1876) 
to  the  Secretary  of  the  Navy,  which,  in  general,  is  only  legis- 
lative in  its  nature,  and  so  to  be  shown  by  general  regulations 
and  not  by  pro  re  nata  interventions,  could  authorize  an  un- 
recommended  revision  of  a  sentence  for  deficiency.  Such  in- 
tervention would  lead  to  insubordination  on  the  part  of  the 
students,  and  so  would. become  a  fruitful  parent  of  discord 
amongst  the  authorities  of  the  Academy. 

Now,  however,  there  can  be  no  such  intervention  by  any- 
body in  presence  of  the  above  legislation,  which,  it  may  be 
well  to  observe,  itself  took  the  place  of  a  regulation  to  the 
same  effect  which,  with  slight  modifications,  may  be  traced 
back  through  the  "  Regulations "  of  1863,  1860, 1855, 1853, 
1851,  and  1850,  the  only  collections  of  the  by-laws  of  the 
Academy  between  these  dates  that  I  have  been  able  to  see. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  General. 

The  Secretary  of  the  Navy. 

Approved. 

CIIAS.  DEYENS. 


GRADUATES  OF  NAVAL  ACADEMY— RELATIVE  RANK. 

The  words  "final  ^adnating  examination,"  in  section  11  of  the  act  of 
July  16,  1862,  chap.  183,  and  "  graduating  examination,"  in  section  12 
of  the  act  of  July  15,  1870,  chap.  295,  signify  that  examination  which, 

-  under  the  regulations  of  the  Naval  Academy,  takes  place  after  the  pre- 
scribed term  of  searservice  has  been  performed^ 

Assignments  of  relative  rank,  as  between  inembei*8  of  the  same  class,  based 
upon  the  results  of  such  examination,  are  in  conformity  with  law. 

Department  of  Justice, 

August  7,  1877. 

Sir:  Herewith  I  submit  to  you  replies  to  your  communica- 
tions of  April  19  and  May  23,  addressed  to  the  Attorney-Gen- 
eral, in  reference  to  the  cases  of  Ensign  Qualtrough  and  Mas- 
ter Turner  and  other  gentlemen  heretofore,  respectively,  their 
cla^ssmates  at  Annapolis,  which  cases,  with  some  incidental 
differences,  stand  a  good  deal  upon  the  same  grounds  of  law. 
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These  cases  are  of  more  than  usual  interest  and  importance 
for  they  involve  questions  of  rank  and  precedence  amongst 
members  of  a  profession  in  which  rank  and  precedence  form 
high  motives  to  heroism  and  self-devotion.  The  country  cal- 
culates ux)on  the  existence  and  force  of  these  motives.  They 
are  recognized  and  fostered  both  by  the  law  and  by  public 
opinion.  Therefore  it  is  that  public  action  tending  to  disap- 
point these  motives,  and  consequently  to  impair  their  effect 
in  general,  must  be  treated  as  of  universal  concern;  and  any 
action  duly  arraigned  upon  such  account  must  be  subjected 
to  more  than  ordinary  scrutiny. 

Master  Turner's  case  depends  in  great  degree  upon  the 
meaning  of  the  words  ^^final  graduating  examination  "  in  the 
act  of  1862,  chap.  183,  sec.  11,  and  Ensign  Qualtrough's  in 
the  same  degree  upon  the  meaning  of  the  phrase  ^^  graduating 
examination"  in  the  act  of  1870,  chap.  295,  sec.  12.  The  ter- 
mination of  Master  Turner's  four  years'  course  at  Annapolis — 
which  termination  he  contends  was  his  graduation — took  place 
in  1869 ;  Ensign  Qualtrough's  in  1871.  The  former,  there- 
fore, is  not  affected  by  the  act  of  1870  nor  the  latter  by  that 
of  1862,  so  far  as  this  was  superseded  by  that  of  1870. 

The  complaint  made  by  each  gentleman,  for  himself  and  his 
associates,  is,  that  their  relative  rank  in  their  respective  classes, 
has  been  fixed  very  much  by  the  res\ilts  of  an  examination 
ordered  a  year  or  more  after  that  which  they  understand  to 
have  been  their  graduation;  the  above  statutes  of  1862  and 
1870  having  provided  that  such  rank  should  be  fixed  at  their 
^^  final  graduating"  examination  and  at  their  ^^ graduating" 
examination,  respectively.  This  presents  the  ground  of  their 
complaint  substantially,  omitting  for  the  present  some  matters 
which  are  incidental  and  will  be  mentioned  again  before  I 
conclude. 

Upon  the  other  side  the  facts  are  admitted  to  be  as  above 
suggested,  but  it  is  contended  that  Congress  used  the  words 
above  quoted  as  they  generally  are  at  institutions  of  learning, 
and  meant  to  designate  the  examination  which  uniformly  from 
the  foundation  of  the  Academy,  both  by  regulations  and  in 
practice,  had  severed  the  connection  of  the  student,  as  such, 
with  the  Academy,  excepting  that  in  practice  (only)  for  the 
years  of  the  war,  and  the  greater  or  less  confusion  which  oon- 
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tinued  for  several  years  thereafter — i.  e.j  from  18G1  to  1869, 
indusive — ^no  competitive  examination  was  had  after  students 
left  the  walls  of  Annapolis,  and  so  their  relative  rank  remained 
as  then  ascertained. 

If  the  organization  and  discipline  of  the  Xaval  Academy 
were  in  general  a  matter  of  statutory  provision,  it  is  probable 
that  the  present  difficulties  would  not  have  arisen.  Sdch 
statutory  system  might  have  provided  a  context  explanatory 
of  the  words  above  quoted.  As  it  is,  however,  the  !N"aval 
Academy,  whose  existence  is  due  to  a  wise  act  of  mere  Depart- 
mental administration  on  the  part  of  Secretary  Bancroft,  in 
1845,  owes  its  organization  substantially  to  regulations  adopted 
from  time  to  time  by  him  and  liis  successors.  The  above  act 
of  1862  is  the  earliest  legislation  that  concenis  the  interior 
management  of  the  Academy,  and  what  has  been  sinc^c  enacted 
touches  that  management  only  hero  and  there  incidentally; 

Inasmuch,  therefore,  as  Congress  ha^:;  authorized  the  suc- 
cessive heads  of  the  Xavy  Department  to  govern  the  Acad- 
emy by  regulations,  and  has  interfered  therewith  only,  so  to 
say,  desultorily,  the  rule  of  statutory  construction,  which  for- 
bids any  disturbance  of  previously  existing  statutory  or  com- 
mon law  hy  a  new  statute  further  than  is  necessary  to  its  rea- 
sonable operation,  must  be  applied  here  so  as  to  prevent  any 
unnecessary  disturbance  of  previously  existing  regulations. 

Upon  examining  some  dozen  editions  thereof,  running  from 
1847  to  1876, 1  find  it  to  be  true  that,  according  to  the  regula- 
tions, sea  service  for  several  years  (and  "  other  than  in  practice 
ships  ")  has  uniformly  been  a  part  of  the  academic  course  at 
the  Kaval  Academy  since  its  establishment  until  now.  The 
onlj"  editions  in  which  that  service  is  not  expressly  men- 
tioned are  those  of  1851  and  1876,  and  I  am  told  that  these 
were  not  intended  to,  and,  as  a  matter  of  fact,  did  not  change 
the  routine  previously  existing.  I  am  not  called  upon  to  argue 
the  proi)riety  of  such  a  regulation;  it  is  enough  forme  in  my 
place  to  know  that  it  has  existed. 

Leaving  out  the  exceptional  period  above  mentioned,  (1861- 
1869,)  this  regulation,  so  far  as  I  am  informed,  has  also  always 
been  executed. 

Kaval  education  before  the  establishment  of  the  Academy 
was  of  course  obtained  in  great  measure  whilst  the  student 
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(midsbipmau)  was  undergoiDg  sea  service.  The  earliest  ap- 
]>ointees  to  the  Academy,  (I  do  not  speak  of  the  midshipmen 
who  were  at  first  collected  from  service  and  sent  thither,) 
which  appointees  were  designated  acting  midshipmen,  after  a 
partial  course  on  shore  were  sent  to  sea  for  several  years, 
and  then  returned  to  Annapolis  and  finished  their  studies 
there.  These  appointees  at  the  close  of  the  earlier  course  on 
shore  received  a  certificate  which  testified  to  their  fitness  to 
go  to  sea;  and  before  the  end  of  their  sea  service  they  be- 
came midshipmen,  continuing,  however,  to  be  students  of  the 
Acjidemy.  Subsequently  (18/51)  the  firo  previous  courses  an 
fshdre  pursued  by  appointees  to  the  Academy,  one  before  and 
the  other  after  seii  service,  were  consolidated  into  a  single 
term  of  four  years  preliminary  to  sea  service.  This  system 
has  continued  in  existence  ever  since;  the  above  act  of  18G2 
in  the  meantime  requiring  students  to  be  styled  midship- 
men throughout  the  whole  course,  and  this  style  having  been 
again  changed  to  that  of  cadet-midshipmen  by  the  above  act 
of  1870. 

In  the  regulations  approved  August  28,  184G,  it  is  stated 
that  the  partial  course  therein  required  from  acting  midship- 
men before  being  sent  to  sea  was  (art.  12)  "to  ascertain 
whether  their  (lualifications  and  deportment  are  calculated 
to  reflect  credit  upon  the  Navy,"  and  the  "Plan  of  the  Naval 
School,"  of  same  date,  shows  (paragraph  7)  that  tlie  deter- 
mination of  that  <iuestion  was  referred  to  the  superintendent 
and  academic  board,  and  that  the  practical  result  of  their 
approbation  was  that  the  acting  midshipman  was  **  retained 
in  the  service  and  sent  to  sea."  See  also  Regulations  of  1850, 
p.  6,  (2.) 

I  apprehend  that  this  regulation  presents  the  germ  of  the 
idea  that  the  approbation  of  the  superintendent  and  aca- 
demic board  gi\'en  at  the  end  of  the  four  years'  course  on 
shore  should  be  graduation  and  their  certificate  thereof  a 
diploma.  The  Regulations  of  1850,  which  precede  the  consoli- 
dation of  the  two  courses  on  shore,  speak  (chap.  9,  sec.  2)  of 
the  successful  termination  of  the  whole  course^  including  sea  serT- 
ic«,  as  graduation;  but  those  of  1851,  which  eflfected  that 
consolidation,  and  which,  as  I  have  said,  are  silent  as  to  sea 
service,  first  use  the  word  graduate  in  the  peculiar  sense 
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which  prevails  at  Annapolis,  applying  it  to  an  academic  act 
during^  not  at  the  end  of,  the  academic  conrse ;  t.  e.,  to  an  act 
which  originally  was  intended  to  certify  that  the  student 
might  well  be  "  sent  to  sea."  At  all  event^i,  since  1851  gradua- 
tion is  used  in  the  above  local  and  peculiar  sense  at  the  ^aval 
Academy.  The  regulations  subsequent  to  1851  (except  those 
of  1876)  upon  their  face  restore  sea  service  after  graduation 
0*  a  part  of  the  academic  conrse  ;  and  that,  since  those  of  1876, 
sea  service  continues  to  be  a  part  of  the  course,  is  e\ident 
by  comparing  the  definition  of  cadet-midshipmen  in  the  act 
of  3870,  chap.  296,  with  the  provisions  of  the  act  of  1877, 
chap.  Ill — such  comparison  showing  that  '^cadet-midship- 
men," (which  is,  being  translated,  "students  at  the  Kaval 
Academy,")  ^^  during  such  period  of  tJieir  course  of  instruction 
as  they  shall  he  at  sea  in  other  than  practice  ships,  shall  receive 
as  annual  pay  not  exceeding  $950."    (19  Stats.,  p.  390, 2d  par.)^ 

By  the  above-cited  plan  of  the  iNaval  School,  (par.  9,) 
the  examination  at  the  end  of  t^e  whole  course,  including 
sea  service,  was  called  the  '^  final  examination,"  and  upon  the 
face  of  all  the  regulations  since  that  time  (excepting,  as  above, 
those  of  1851  and  1876)  the  results  of  this  examination  have 
entered  as  an  important  element  into  the  determination  of 
the  relative  rank  of  classmates. 

It  follows,  therefore,  that  in  the  academic  vocabulary  at 
Annapolis  the  adjectives  "final  "and  "  graduating,"  in  con- 
nection with  "examination,"  have  a  technical  meaning;  that 
of  the  former  (whilst  not  substantially  differing  from  its 
usual  sense)  corresponding  with  graduating  as  ordinarily  em- 
ployed at  institutions  of  learning,  and  that  of  the  latter  dif- 
fering materially  from  its  common  acceptation,  being  no  more 
graduating  as  usually  understood  than  the  diplomaihen  given 
is  a  diploma  a«  usually  understood.  After  "  graduation,"  in 
the  local  sense,  the  academic  course  at  Annapolis  runs  on  in 
another  sphere,  and  the  sum  total  of  the  study  and  discipline 
to  which  the  acting  or  cadet  midshipmen  (i.  «.,  students  at 
the  Academy)  have  been  subjected  whilst  under  tutors' and 
governors  is  summed  up  into  one  grand  result  at  the  final 
examination,  the  list  is  made  out,  and  then  they  cease  to  be 
"students." 

I  have  hitherto  been  speaking,  of  course,  without  reference 
41  p 
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to  the  effect  of  the  statutes  above  cited,  or  to  that  of  any  pos- 
sible usage  at  the  Academy  contradictory  to  the  face  of  the 
regulations. 

I  now  turn  to  consider  these ;  and  first  the  statutes : 

The  act  of  1862,  chap.  185,  sec.  11,  (12  Stats.,  586),  so  far  as 
important  here,  is  as  follows:  ^'That  the  students  at  the 
i^aval  Academy  shall  be  styled  cadet-midshipmen  until  their 
final  graduating  examination,  when,  if  successful,  they  shall 
be  commissioned  ensigns,  ranking  according  to  merit.'' 

In  light  of  the  fact  that  at  the  Academy  there  were  two 
examinations,  one  graduating^  the  other  ^naZ,  I  think  that  this 
act  does  not  change  the  system  previously  existing.  Whether 
^e  take  the  adjectives  in  their  common  or  in  their  local  sense, 
the  result  is  the  same  ]  in  the  former  sense  they  mean  the 
graduating  examination  as  ordinarily  understood  at  institu- 
tions of  learning;  in  the  latter  sense  there  is  such  a  contra- 
diction of  meaning  that  they  must  be  without  effect  to  dis- 
turb the  law  as  existing  previously ;  in  this  sense  they  refer 
as  clearly  to  the  "  final '^  as  to  the  *'  graduating"  examination, 
and  of  course  must  be  imperative  to  attach  to  the  "  graduate 
ing"  examination  that  which  till  then  had  been  an  incident 
of  the  "  final "  examination. 

2.  I  also  submit  that  the  umge  frcm  1861  to  1869  does  no 
vary  the  state  of  Master  Turner's  claim.  Usage  during  war 
contradictory  to  written  law  amounts,  of  course,  to  nothing. 
Professor  Soley's  History  .of  the  Academy  refreshes  the  rec- 
ollection as  to  the  confusion  at  the  Academy  during  that 
time.  Nor  can  I  think  that  usage  for  the  first  four  years 
after  the  war  (when  usage  in  most  respects,  especially  con-* 
cerning  military  matters,  had  hardly  subsided  within  its 
hanks)  can  have  such  effect,  especially  as  all  the  while  the 
published  regulations  duly  reminded  both  authorities  and 
students  at  tbe  Academy  that  such  usage  was  abnormal. 

In  this  immediate  connection  a  very  singular  circumstance 
may  be  noticed.  The  act  of  1862  provides  that  the  "final 
graduating  examination"  shall  determine  both  rank  andjpro- 
motion.  In  1864  the  Secretary  of  the  Navy  asked  the  Attor- 
ney-General whether,  for  the  purposes  of  promotiony  (the  ques- 
tion did  not  extend  to  rankj)  the  examination  so  designated 
was  the  final  or  the  graduating  examination,  as  understood  at 
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Annapolis.  The  Attorney-General  answered  that  the  act 
meant  thns  to  designate  the  final  examination.  (11  Opin.,  158.) 
Accordingly  the  act  afterwards  practically  received  this  con- 
stmction  for  promotionj  bat  the  obidous  conclnsion  as  to  rel- 
ative rank  also  was  not  drawn  until  after  1869.  The  prac- 
tical construction  of  the  statute  has  therefore  been  self-con- 
tradictory, and  upon  this  account,  if  upon  no  other,  must  be 
without  effect  to  control  the  obvious  meaning  of  the  words  in 
which  the  statute  is  clothed. 

I  come  now  to  consider  the  provisions  of  the  act  of  1870, 
chap.  295,  sec.  12,  cited  on  behalf  of  Ensign  Qualtrough  and 
his  associates.    These  are  as  follows : 

"  That  the  students  in  the  Naval  Academy  shall  hereafter 
be  styled  cadet-midshipmen.  •  •  *  When  cadet-midship- 
men shall  have  passed  successfully  the  graduating  examina- 
tion at  said  Academy,  they  shall  receive  appointments  as  mid- 
shipmen, ranking  according  to  merit,  and  may  be  promoted 
to  the  grade  of  ensign  as  vacancies  in  the  number  allowed  by 
law  in  that  grade  may  occur."    (16  Stat.,  334.) 

There  is  nothing  in  the  title  of  the  act  from  which  this  pas- 
sage is  taken  (An  act  making  appropriations^  &c.)  to  throw 
light  upon  the  question  before  me.  However,  among  its  pro- 
visions other  than  those  making  appropriations  is  one  (sec. 
10)  reducing  the  number  of  ensigns  in  the  Navy  to  one  hun- 
dred.^ By  the  act  of  1862,  quoted  from  above,  their  number 
had  been  144,  and  by  an  act  of  1866,  (14  Stats.,  222,)  then  in 
force,  it  had  been  increased  to  160.  As  the  act  of  1870  so 
much  diminished  the  number  of  ensigns,  it  was  probably 
thought  that  it  should  also  alter  the  provision  above  quoted 
from  the  act  of  1862,  making  all  graduates  ensigns ;  for  a 
provision  fixing  the  number  of  ensigns  in  time  of  peace  at 
one  hundred  was  inconsistent  with  a  provision  that  all  who 
passed  the  Anal  graduating  examination  at  the  Naval  Acad- 
emy (that  is,  perhaps  fifty  or  more  per  year)  should  ipso  facto 
become  ensigns.  It  was  therefore  determined  to  reduce  the 
grade  of  students  at  Annapolis,  and  coasequently  of  gradu- 
ates also,  by  one  degree,  and  provide  that  graduates  ("  mid- 
shipmen") should  bei>romoted  to  ensigns  thereafter  as  va- 
cancies might  occur. 

It  is  true  that  this  may  not  have  been  the  whole  of  the 
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miscbief  intended  to  be  remedied  by  the  words  above  quoted. 
But^  at  all  events,  it  was  a  mischief  then  fresh,  and  certainly 
also  provided  for.  The  precise  and  complete  manner  in  which 
that  mischief  is  implied  and  is  provided  for  contrasts  strongly 
with  what  is  suggested  to  have  been  further  intended  in  using 
the  word  graduating.  For  in  the  latter  case  a  matter  is  con- 
jectured to  have  be^n  regarded  by  Congress  as  a  mischief  as 
the  consequence  of  a  further  conjecture  that  Congress  used 
a  word  in  another  than  its  usual  and  i>opular  sense.  There 
is  no  evidence  that  Congress  regarded  the  regulations  giving 
.promotion  and  relative  rank  at  Annapolis  as  mischievous, 
other  than  the  imputation  that  it  has  used  the  word  graduat- 
ing in  the  local  and  very  special  sense  prevailing  at  Annap- 
olis. 

The  emphatic  parts  of  the  provision  seem  to  me  to  be  those 
as  to  reduction  of  grade  and  the  method '  of  promotion  to 
ensign ;  the  other  parts  being  merely  cursory  and  the  objects 
of  only  partial  attention. 

But  even  in  the  absence  of  the  illustration  in  the  very  sec- 
tion before  us  that  Congress  was  not  then  inadvertent  to  the 
rule  that  mischiefs  should  be  declared  or  clearly  implied  in  a 
statute  which  represses  them,  I  should  be  disposed  to  ques- 
tion as  somewhat  strained  and  unreasonable  the  proposition 
that  this  statute  indicates  that  Congress  regarded  the  regula- 
tions at  Annapolis  upon  promotion  and  relative  rank  as  mis- 
chiefs requinng  to  be  overruled.  For,  in  determining  the 
meaning  of  the  word  "graduating''  in  this  act,  we  are  shut 
up  to  the  following  alternatives:  (1)  Congress  used  the  word 
in  the  local  sense  peculiar  to  Annapolis,  and  thereby  cut  oft' 
acquisitions  during  sea  service  from  the  academic  course  of 
study  and  from  effect  upon  relative  rank,  or  (2)  Congress  used 
the  word  in  its  ordinary  and  popular  sense,  and  so  left  the 
academic  course  and  the  elements  entering  into  relative  rank 
undisturbed. 

I  find  great  difficulty  in  concluding  that  Congress,  which 
has  (otherwise  than  here)  uniformly  abstained  from  prescrib- 
ing the  academic  course  at  Annapolis,  and  has  (I  may  say) 
wisely  left  to  the  suggestions  of  professional  experts,  made 
through  the  Secretary  of  the  2f  avy ,  the  determination  of  what 
studies  best  tend  to  produce  accomplished  naval  officers,  and 
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also  the  character  of  the  elements  which  ought  to  establish 
relative  merit  (and  so  relative  rank)  amongst  classmates,  is 
to  be  supposed,  from  the  nse  of  a  single  ambiguous  word,  to 
•have  made  a  revolution  in  this  general  policy  and  practice. 

It  may  be  said  that  inasmuch  as  the  statute  under  consid- 
eration exclusively  concerned  an  institution  which  used  grad- 
uate  in  a  special  sense,  the  rule  that  Congress  generally  em- 
ploys words  in  their  peculiar  meaning  must  give  way  to  the 
rule  that  laws  are  to  be  interpreted  according  to  their  subject- 
matter.  It  is  true  that  none  of  the  cases  in  the  Supreme 
Court  of  the  United  States  which  illustrate  the  rule  for  the 
interpretation  of  words  that  have  two  meanings,  one  techni- 
cal, the  other  general,  are  upon  all  fours  with  the  present, 
but  a  recent  case  in  the  English  court  of  exchequer  seems  to 
me  to  be  entirely  so.  The  instrument  there  before  the  court 
was  a  policy  of  insurance.  It  is  needless  to  say  that  the  rules 
for  interpreting  contracts  and  statutes  are  very  much  the 
same.  The  policy  was  upon  certain  premises,  the  business 
carried  on  in  which  necessarily  disengaged  large  quantities 
of  a  highly  inflammable  and  explosive  vapor.  In  this  state 
of  things  the  policy  contained  the  following  clause :  ^'  Neither 
will  the  company  be  responsible  for  loss  or  damage  by  explo- 
sion, except  for  such  loss  or  damage  as  shall  arise  from  explo- 
sion by  gas.''  The  vajwr  on  the  premises,  (gas,)  having 
caught  fire,  caused  a  destructive  explosion,  and  a  suit  was 
brought  to  recover  damages. 

It  seems  that  in  such  a  case,  if  in  any,  it  might  well  have 
been  said  that  the  policy  was  to  be  explained  by  its  subject- 
matter,  viz,  a  business  producing  a  peculiar  vapor,  or  gas, 
and  so  covered,  amongst  others,  any  explosion  caused  as 
above.  But  the  court  (Kelly,  Martin,  and  Channell)  were 
unanimous  in  saying  that  ^^  gas"  was  to  be  taken  in  its  ordi- 
nary  and  papular  sense,  and,  so,  meant  only  illuminating  gas. 
{Stanly  vs.  Ins.  Co.j  L.  R.,  3  Exch.,  71.) 

The  mere  fact,  therefore,  that  the  act  of  1870  concerned  an 
institution  at  which  graduatin>g  has  a  peculiar  meaning  does 
not  make  it  an  exception  to  the  rule  requiring  that  word  to 
be  taken  in  its  usual  meaning. 

To  these  observations  upon  the  construction  of  the  act  of 
1870  is  to  be  added  the  remark  that,  although  Congress  has 
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not  since  modified  its  provision  which  makes  graduation  the 
event  which  changes  grade  and  fixes  relative  rank,  yet  by 
the  act  of  1877,  ch.  Ill,  as  we  have  already  seen,  sea  service, 
<<  other  than  in  practice  ships,"  is  referred  to  as  being  at  pres- 
ent  a  part  of  the  ^<  course  of  instruction"  at  Annapolis,  and 
as  occurring  before  a  change  of  grade  on  the  part  of  the 
students:  <^That  cadet-midshipmen,  during  such  period  of 
their  course  of  instruction  as  they  shall  be  at  sea  in  other 
than  practice  ships,  shall  each  receive  as  annual  pay  not  ex- 
ceediug  nine  hundred  and  fifty  dollars."  (19  Stat.,  390.)  It 
should  be  observed  that  this  is  only  a  statutory  reference  to 
the  circumstance,  and  not  a  positive  enactunentj  that  ^^  students 
at  the  If  aval  Academy  "  daring  a  part  of  their  ^^  academic 
eourse  "  (act  of  1873,  chap.  230)  are  at  sea.  It  therefore  oc- 
curs to  ask,  by  what  previom  provision  of  law  then  in  force 
did  sea  service  become  a  part  of  that  course  f  The  act  of 
1873,  which  fixed  the  '^academic  course"  at  six  years j  does  not 
answer  this  question,  except,  perhaps,  by  way  of  further  ref- 
erence to  antecedent  regulatiom.  Indeed,  it  cannot  answer 
the  question  in  any  sense,  if  it  be  true  that  an  act  in  force  at 
the  time  of  its  enactment  (i,  «.,  the  act  of  1870,  chap.  295j 
which  in  1873  was  the  last  preceding  statute  upon  the  sub< 
ject)  did  substantially,  as  suggested  by  Ensign  Qualtrough, 
blot  sea  service  from  the  academic  course.  For  the  mere 
lengthening  of  the  academic  course  in  1873  cannot  of  itself 
be  construed  as  changing  graduation  from  before  to  after  sea 
service ;  and  in  the  meantime,  as  we  have  seen,  the  regula- 
tions of  1870  had  dropped  the  reference  to  sea  service  which 
previous  regulations  had  made  so  uniformly.  It  seems  to  me, 
therefore,  that  the  interpretation  suggested  by  Ensign  Qual- 
trough for  the  act  of  1870  is  contradictory  to  what  the  act  of 
1877  shows  Congress  understood  to  have  been  the  state  of 
the  law  at  that  time. 

As  another  consideration  to  the  same  effect,  I  remark  that 
Congress  has  acquiesced  in  the  construction  which  the  aca- 
demic authorities  have  given  to  this  act  as  well  as  to  that  of 
1862.  The  weight  to  be  attributed  to  this  acquiescence  msny 
be  ascertained  by  observing  that  the  object  of  the  acts  was 
of  great  public  as  well  as  of  great  private  interest  Legia- 
lation  upon  private  rights  may  well  be  left  to  liti|;ation  be- 


TO    THE   SECRETABT    OF   THE   NAVY.  647 

Cfrndnfttes  of  NftYAl  Acftdemy^BelfttlTe  BtHk. 

tween  those  interested,  and  thereupon  to  the  construction  of 
the  courts,  but  legislative  determination  of  what  the  public 
requires  in  regard  to  candidates  for  high  places  in  the  Navy 
is  obviously  so  far  a  different  thing,  that  gross  errors  in  those 
who  adnuuister  it  are  not  to  he  left  uncorrected  by  the  au- 
thors of  this  rule.  Such  eiTors  would,  no  doubt,  receive  early 
attention  and  rectification  by  Congress,  in  the  interests  of 
the  public,  probably  as  to  the  actual  decision,  and  certainly 
to  govern  future  cases. 

If  members  of  the  classes  of  1869  and  1871  have  any  legal 
ground  for  complaint,  so  also  those  of  the  classes  of  1870 
and  1872  and  every  succeeding  year ;  for,  plainly,  any  officer 
of  the  class  of  1870  or  1872,  who  has  had  that  which  would 
have  been  his  standing  by  ante-sea'Service  record  reduced  by 
the  effect  of  the^naZ  examination,  may  claim  the  protection 
of  the  acts  of  1862  and  1870  as  completely  as  may  members 
of  the  class  of  1869.  It  is  true  for  both,  or  for  neither,  that 
the  final  examination  had  no  legal  effect  upon  relative  rank. 

At  the  beginning  of  this  opinion  I  have  alluded  to  some 
incidents  connected  with  the  manner  in  which  the  class  of 
1869  were  ordered  to  the  final  competitive  examination  that 
have  been  complained  of  by  Master  Turner  and  his  associ- 
ates. Upon  consideration  I  am  of  opinion  that,  whatever  else 
may  be  thought  of  them,  they  do  not  affect  the  questions  of 
law  before  me.  Of  these  are  the  circumstance  (1)  that 
whereas  the  classes  immediately  preceding  had  not,  during 
eight  years,  been  subjected  to  a  competitive  examination  after 
"  graduating,"  (in  the  local  sense,)  the  class  of  1869,  after 
having  left  Annapolis  and  been  at  sea  for  a  year  or  so,  with- 
out previous  notice  were  ordered  to  undergo  such  an  examina- 
tion ;  (2)  that  the  value  in  former  years  assigned  to  this  exam- 
ination in  fixing  rank  was,  without  notice,  as  above,  greatly 
increased ;  and  (3)  that  the  class  was  not  examined  in  one 
body  but  in  separate  sections,  ^t  times  separated  by  more 
than  a  year. 

The  first  of  these  circumstances  is  one  to  be  regretted 
Ifotice  should  have  been  given  before  graduation.  Yet  it  is 
remarkable  that  the  language  of  the  regulations  then  in 
force,  which  contemplated  a  ^^  final"  competitive  examination, 
did  not  in  fact  put  any  of  the  students  upon  inquiry  as  to  the 
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foundation  of  the  practice  prevailing  immediately  before.  In 
any  event,  although  the  incident  is  disagreeable,  it  does  not 
affect  the  lawfulness  of  the  order. 

The  second  circumstance  is  perhaps  still  more  to  be  regret- 
ted. There  wa«  nothing  in  the  regulations  to  give  notice  of 
the  extraordinary  effect  upon  rank  thns  assigned  to  the  final 
examination.  But* the  order  herein  was  not  plainly  beyond 
the  Secretary's  power^  and  therefore  I  cannot  advise  that  this 
detail  therein  regulated  should  be  corrected. 

The  last  circumstance  is  an  imperfection  as  to  the  practical 
working  of  the  ^^  final"  examination,  which  is  referred  to  in 
the  regulations  as  unavoidable,  and  yet  as  insufficient  to 
nullify  other  advantages  arising  from  that  requirement.  It 
of  course  affects  alike  all  such  ever  held  at  Annapolis.  It 
cannot  be  considered  to  render  them  illegal. 

Upon  the  whole,  therefore,  I  have  to  advise  you  that  the 

assignments  of  relative  rank  heretofore  made  in  the  cases 

both  of  Master  Turner  and  of  Ensign  Qualtrongh  and  their 

associates  ought  not  to  be  disturbed. 

With  high  respect,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  Oeneral. 
The  Secbetaey  of  the  Navy. 

Approved. 

CHAS.  DEVENS. 


CONTRACT— WITHDRAWAL  OF  BID. 

Under  the  act  of  August  14,  1876,  chap.  267,  advertisement  was  made  for 
proposals  to  build  certain  locks  on  the  Muscle  Shoals  Canal.  Proposals 
having  been  received  from  several  bidders  in  response  thereto,  these 
were  opened  May  15,  1877,  when  it  appeared  that  S.  was  the  lowest  bid- 
der. Afterwards,  on  the  same  day,  a  telegram  was  received  from  him 
withdrawing  his  bid;  and  agaia,  on  the  18th  of  Juno,  his  bid  was  with- 
drawn  by  letter.  On  the  27th  of  July,  S.  was  formally  notified  that 
the  contract  for  building  the  locks  had  been  awarded  to  him,  but  he,  by 
letter  dated  July  30,  declined  to  enter  into  it :  Held  that  8.  had  a  loou$ 
pcmiteniiat  until  acceptance  of  his  bid,  during  which  period  he  was  at 
liberty  to  withdraw  it ;  and  that,  the  withdrawal  of  his  bid  having  taken 
place  prior  to  its  acceptance,  neither  he  nor  his  sureties  are  liable  upon 
the  guaranty  which  accompanied  the  bid.  Section  3944  Rev.  Stat,  has 
no  application  to  this  case.  ReUt,  further,  that  the  other  bidders  are 
not  released,  and  that  the  contract  may  be  awarded  to  the  one  whose 
bid  is  lowest. 
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Department  of  Justice, 

August  28,  1877. 

Sm :  Toars  of  tho  13th  and  27th  instants,  addressed  to  the 
Attorney-General,  so  far  as  material  to  the  views  expressed 
below,  contain  the  following  statement : 

"  Under  authority  from  this  Department  an  advertisement, 
dated  April  18, 1877,  was  published  by  Capt.  W.  E.  King, 
Corps  of  Engineers,  the  officer  in  charge  of  the  improvements 
being  made  by  the  United  States  on  the  Tennessee  Eiver, 
inviting  proposals  for  building  five  locks  on  the  Afuscle  Shoals 
Canal.  The  proposals  received  in  response  to  this  advertise- 
ment were  opened  May  15, 1877,  when  it  was  found  that  Mr. 
James  E.  Slaughter,  of  Mobile,  Ala.,  wa«  the  lowest  bidder 
for  the  work.    (Bid  and  guaranty  herewith.) 

*^*Mr.  Slaughter,  however,  claims  that  his  bid  was  with- 
drawn before  the  bids  were  opened  by  Major  King,  or,  at  all 
events,  upon  the  18th  of  June,  and  therefore  declined  to  con- 
sider himself  a  bidder.  The  facts  of  the  case  are  particularly 
set  forth  in  a  letter  from  Captain  King  to  the  Chief  of  Engi- 
neers, dated  June  6, 1877,  (inclosed  herewith,)  from  which  it 
seems  that  about  two  hours  after  the  last  bid  was  opened  and 
the  result  made  known  to  all  present,  a  telegram  withdraw- 
ing the  bid  was  presented  by  a  Mr.  Duflfy,  of  Chattanooga, 
who  claimed  to  be  Mr.  Slaughter's  agent,  and  to  whom  the 
telegram  was  addressed. 

"  Upon  the  18th  of  June,  Mr.  Lines,  as  attorney  for  Slaugh- 
ter, by  letter  addressed  to  myself,  again  withdrew  the  pro- 
posal. 

"By  the  act  making  the  appropriation  under  which  the 
proposed  locks  are  to  be  built,  (^An  act  making  appropria- 
tions for  the  construction,  repair,  preservation  and  comple- 
tion of  certain  public  works  on  rivers  and  harbors,  and  for 
other  purposes,'  approved  August  14, 1876,  (19  Stat.  p.  132,) 
the  Secretary  of  War  is  required  to  apply  the  moneys 
herein  appropriated  as  far  as  may  be  by  contract,  except 
where  specific  estimates  cannot  be  made  for  the  particular 
work,  or  where,  in  the  judgment  of  said  Secretary,  the  work 
cannot  be  contracted  at  prices  advantageous  to  the  Govern- 
ment,   •    •    •    and  such  contracts  shall  be  made  with  the 
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lowest  responsible  bidder  therefor,  accompanied  by  such 
secarities  as  the  Secretary  of  War  shall  require. 

^^By  my  direction  Captain  King  was,  therefore,  iostnict^ 
by  the  Chief  of  Engineers  to  formally  notify  Mr.  Slaughter 
that  the  contract  had  been  awarded  to  him.  Accordingly 
that  officer,  under  date  of  August  1, 1877,  informs  the  Chief 
of  Engineers  that  he  formally  notified  Mr.  James  E.  Slaugh- 
ter, on  the  27th  of  July,  that  the  contract  for  building  five 
locks  on  the  Muscle  Shoals  Canal  had  been  awarded  him  by 
the  Secretary  of  War,  and  incloses  copy  of  a  letter  received 
by  him  from  Mr.  Slaughter,  dat^  July  30, 1877,  declining  to 
enter  into  any  contract  for  the  building  of  the  five  locks  re- 
ferred to  or  to  accept  the  award.  The  guarantors  of  Mr. 
Slaughter  in  this  case  are  reported  to  be  good  for  the  differ- 
ence between  his  bid  and  the  next  lowest. 

<<AU  the  papers  in  the  case  are  respectfully  transmitted^ 
with  request  for  your  opinion  on  the  following  points : 

^<  1st.  Whether  Slaughter  and  his  sureties  are  liable  on  their 
covenant  executed  to  the  United  States  t 

"2d.  Whether  the  other  bidders  are  now  to  be  regarded  as 
released  so  that  a  new  advertisement  is  necesary  for  a  new 
letting,  or  whether  the  award  may  properly  be  made  to  the 
lowest  of  the  other  bidders  who  shall  adhere  to  his  bid  and 
signify  his  willingness  to  accept  a  contract  thereunder  f 

I  have  considered  the  case  and  questions  above  presented, 
and  may  indicate  my  general  conclusion  by  saying  that  I  am 
unable  to  perceive  any  difference  as  to  the  points  particularly 
in  question  between  biddings  made  under  sealed  envelopes 
and  other  biddings  at  auction.  The  statute  which  in  this 
case  requires  the  Secretary  of  War  to  contract  with  the  low- 
est bidder  does  not  ipsofacf^  impose  such  contract  upon  him 
so  soon  as  he,  whether  personally  or  as  here  by  agent,  has 
found,  so  far  as  bare  inspection  can  discover  it,  who  that 
lowest  bidder  is.  This  and  other  incidents  have  to  be  passed 
upon  by  him  before  his  discretion  in  respect  of  this  duty  is  at 
an  end.  In  this  connection  I  quote  the  following  passage 
from  the  judgment  of  the  court  of  appeals  of  New  York,  in 
a  case  where  proposals  to  keep  a  canal  in  repair  had  been 
advertised  for  by  a  public  board  under  a  statute  which  re- 
quired the  contract  to  be  made  with  the  lowest  bidder  who 
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should  contemporaiijeously  give  adequate  security  (^^  guar- 
anty'') for  its  performance — the  special  question  being 
whether  one  who  appeared  to  the  court  to  be  the  lowest  bid- 
der,  and  to  have  duly  given  adequate  security,  could  compel 
the  board  by  mandamus  to  award  the  contract  to  him.  ^^  The 
powers  conferred  upon  the  board  necessarily  involved  and 
implied  an  exercise  of  discretion,  although  it  seems  exceed- 
ingly clear  what  decision  their  duty  required  them  to  make 
in  this  case.  But  they  are  to  determine  who  is  the  lowest 
bidder  and  what  is  adequate  security.  *  •  *  The  right 
in  the  case  before  us  is  exceedingly  plain,  but  it  is  after  all 
only  a  right  to  a  correct  decision.  The  relator  has  no  con- 
tract, no  right  to  any  specific  act,  free  from  all  discretion  in 
the  contracting  board."  The  People  vs.  The  Contracting  Boardy 
(27  N.  Y.,  378.)  The  party  therefore  who  seems  to  the  world, 
even  to  the  highest  court  of  judicature,  to  be  the  lowest  bid- 
der, otherwise  duly  qualified,  is  not  such  technically  until  he 
has  been  so  accepted  by  the  officer  intrusted  with  that  duty. 
This  principle  settles  the  question  before  me.  Slaughter  had 
the  locus  pcsnitenticB  ordinarily  belonging  to  bidders  until  it 
had  been  decided  by  the  Secretary  that  the  bids  showed  that 
the  work  might  be  done  under  contract,  (act  of  August  14, 
1876,)  and  also  that  he  was  the  lowest  bidder  otherwise  qual- 
ified, and  that  he  was  accepted  as  such.  The  opening  of 
Slaughter's  bid  was  no  more  than  the  making  it  known  to  the 
United  States.  It  is  not  the  other  party's  knowledge  of  the 
bid,  but  his  acceptance  of  it,  that  creates  the  contract^  from 
which  neither  party  can  recede.  The  acceptance  in  the  pres- 
ent case  was  notified  to  Slaughter  on  the  27th  of  July  last, 
his  bid  having  been  withdrawn  on  the  16th  of  May,  and  ex 
abundanti  cautela  again  in  June  \  or,  in  other  words,  his  bid 
never  was  accepted,  as  it  was  not  in  esse  when  the  acceptanc0 
purported  to  be  made. 

There  is  nothing  about  this  case  to  prevent  an  application 
of  the  rules  of  the  common  law,  for  the  act  of  Congress  pre- 
venting to  a  certain  extent  the  withdrawal  of  like  bids  has 
been  limited  in  its  application  to  those  made  in  connection 
with  mail  contracts,  (Bev.  Stat.,  sec.  3944,)  whilst  the  gmr- 
anty  accompanying  this  bid  is  for  the  acts  of  the  bidder 
<<  after  being  notified  of  the  acceptance  of  said  bid." 
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There  is  no  doabt  that  by  either  of  these  means,  i.  e.y  a 
properly- worded  statute  or  guaranty,  the  recurrence  of  such 
a  disappointment  may  be  prevented  in  future.  No  appre- 
hensions therefore  can  be  indulged  in  as  to  the  effect  of  this 
decision  upon  future  transactions  with  the  Oovernment. 

I  therefore  answer  the  questions  stated  above  as  follows : 
1st.  Slaughter  and  his  sureties  are  not  liable  upon  their  cove- 
nant. 2d.  The  other  bidders  are  not  released;  and  unless 
their  bids  indicate  that  ^'  the  work  cannot  be  contracted  at 
prices  advantageous  to  the  Government,"  the  lowest  bid  ex- 
isting at  the  time  of  acceptance  may  properly  be  accepted. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 


The  Secbetaby  of  Wab. 
Approved. 


Solicitor-  Oeneral. 


CHA8.  DEVENS. 


LOYALTY  OF  CLAIMANTS. 

It  IB  not  the  duty  of  the  accounting  officers  of  the  Treftsary  to  require  of 
claimants  under  the  act  of  March  3, 1849,  chap.  129,  (section  3483  Rev. 
8tat.y)  proof  of  loyalty. 

Statutes  imposing  disabilities  are  not  to  be  extended  by  construction. 

Department  of  Justice, 

September  6, 1877. 
Sm:  Yours  of  the  lOtli  of  May  last,  addressed  to  the 
Attorney-General,  requests  his  opinion  "  as  to  the  duty  of 
the  accounting  officers  to  require  proof  of  loyalty  in  cases 
arising  under  the  act  of  March  3,  1849,^  (Revised  Statutes, 
section  3483.) 

•  The  indosure  sent  by  you  shows  that  by  "  loyalty  "  above 
is  meant  not  present  loyalty  but  loyalty  during  the  recent 
rebellion.  In  point  of  law  there  is  no  present  disloyalty  within 
the  United  States.  In  some  cases,  however,  acts  of  Congress 
require  firom  persons  making  claims  before  the  accounting 
officers  of  the  United  States  proof  that  at  a  particular  critics^ 
point  in  the  past  they  were  loyal  as  a  condition  precedent  to 
a  recovery.    The  question  here  presented  is  in  effect  whether 
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that  requirement  inclades  claims  under  the  statute  above 
mentioned.  For  I  think  it  very  plain  that^  unless  Congress 
has  provided  that  proof  of  the  loyalty  (defined  as  above)  of 
claimants  shall  be  a  condition  precedent  to  their  prosecuting 
claims  before  the  accounting  officers  of  the  United  States,  it 
is  not  competent  for  such  officers  to  attach  such  a  condition 
by  mere  regulation.  Begulations  may  define  the  methods  of 
enforcing  disabilities  imposed  by  law,  but  are  not  of  them- 
selves corapeteht  to  impose  them. 

llie  precise  case  here  is  that  Congresis  has  not  expressly 
attached  this  disability  to  parties  making  claim  under  section 
3483,  either  specifically  or  by  any  law  of  general  application  to 
claimants.  This  being  so,  a  question  arises  whether  the  circum- 
stance that  in  several  cases,  which  in  ordinary  judgment  stand 
substantially  upon  the  same  footing  as  the  above,  Congress, 
has  imposed  such  disability  authorizes  a  judicial  officer  to 
presume  an  intention  by  Congress  to  extend  such  disability 
to  cases  not  covered  by  action  either  specific  or  general.  A 
plain  statement  of  this  question  answers  it,  or  there  is  an 
end  to  the  maxim  expressio  nniua  est  exclu»io  alterius. 

Congress  has  never  passed  upon  the  question  whether  a 
general  test  of  loyalty  should  be  applied  to  all  persons  having 
claims  against  the  United  States.  The  statute  books  show 
that  such  question  has  been  considered  only  pro  re  nata — so 
far,  I  mean,  as  it  concerned  special  classes  of  claimants  who 
from  one  time  to  another  needed  legislation  in  their  favor. 
The  class  now  under  consideration  had  been  provided  for  by 
an  act  passed  in  1849 — a  time  when  there  was  nothing  in  the 
state  of  the  country  to  demand  such  a  test.  It  has  therefore 
happened  that,  when  the  time  came  for  inquiring  into  the  loy- 
alty of  claimants,  no  general  law  upon  the  subject  having 
been  enacted  and  no  special  law  in  their  behalf  having  been 
asked  for  by  the  class  before  us,  these  have  escaped  legisla- 
tion entirely. 

It  seems  probable  that  this  is  the  true  account  of  the  pres- 
ent state  of  the  case.  But,  whether  such  state  results  from 
the  inadvertency  or  the  design  of  Congress,  it  cannot  be 
amended  by  those  who  have  the  law  to  administer.  Statutes 
imposing  disabilities  are  not  to  be  extended  by  construction. 

In  conclusion,  I  submit  to  you  my  opinion  that  it  is  not  the 
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duty  of  the  aocounting  officers  to  require  of  claimants  under 
the  above  act  of  1849  proof  of  loyalty. 

Very  respectftillyy  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solieitar-  Qeneral. 
The  Segbetabt  of  War. 

Approved. 

CHAS.  deve:ns. 


SALE  OF  BLANK  MANIFESTS  AND  CLEARANCES. 

The  amonnt  received  by  the  customs  officers  ou  the  northern  firontier  for 
each  blank  manifest  or  clearance  sold  under  section  2648  Rev.  Stat,  ia  a 
fee  intended  for  the  use  of  the  officer,  and  does  not  come  within  the 

•  provision  of  section  3617  Rev.  Stat.,  requiring  "  the  gross  sums  of  all 
moneys  received,  from  whatever  source,  for  the  nse  of  the  United 
States/'  ^c,  to  be  paid  into  the  Tre<^nry. 

Department  of  Justice, 

September  21  j  1877. 

Sir  :  I  have  considered  yours  of  the  18th  instant,  addressed 
to  the  Attorney-General,  asking  ^<  whether  the  money,  or  any 
portion  thereof,  received  by  collectors  on  the  northern  frontier 
from  the  sale  of  blank  manifests  and  clearances,  under  the 
provision  of  section  2648  Revised  Statutes  of  the  United 
States,  is  required  to  be  deposited  into  the  Treasury,''  and 
herewith  submit  my  opinion  in  the  negative. 

In  this  connection  I  have  given  attention  to  sections  3617 
and  2675  of  the  Bevised  Statutes,  referred  to  by  you. 

The  money  which  is  required  to  be  paid  into  the  Treasury 
by  such  officers  of  the  United  States  as  have  received  it  is 
defined  by  section  3617  as  "the  gross  sums  of  all  moneys 
received,  from  whatever  source,/or  the  use  of  the  United  States^ 
except,''  &c. — an  exception  not  material  here.  The  money  in 
question  is  received  by  certain  collectors  and  surveyors  under 
section  2648,  by  the  terms  of  which  they  "are  authorized  to 
keep  on  sale  at  their  several  offices  blank  manifests  required 
for  the  business  of  their  districts,  and  to  charge  the  sum  of 
ten  cents,  and  no  more,  for  each  blank  which  shall  be  pre- 
pared and  executed  by  them." 


TO   THE   SECRETARY   OP   THE   TREASURY.  655 

Sale  of  BUik  Mftilfesta  tnd  VleArtHces. 

I  think  it  plain  from  the  parview  of  this  provision  that  the 
^<  ten  cents"  is  an  official  fee,  intended  for  the  use  of  the  offi- 
cers mentioned.  The  word  "  authorized"  and  the  expression 
<<  and  no  more  "  intimate :  the  former^  that  those  officers  had 
been  previously  exercising  guestionahle  power  of  the  same 
sort;  and  the  latter ,  that  their  personal  interest  in  the  amount 
required  a  check.  To  the  same  general  purpose  is  the  relation 
of  the  payment  in  question  to  a  personal  service  by  the  officer; 
a  slight  compensation  for  a  small  service. 

This  being  so,  the  money  is  not  received  "  for  the  use  of 
the  Unitod  States,"  nor  is  it  any  part  of  a  ^^  gross  amount  ^ 
of  money,  a  portion  of  which  is  for  the  use  of  the  United 
States,  within  section  3617,  above.  It  is  all  for  the  use  of 
the  officer. 

^or  is  the  circumstance  that,  if  by  means  of  such  and 
other  receipts  the  compensation  of  the  officer  shall  exceed 
twenty-five  hundred  dollars  per  annum,  the  excess  (by  sec. 
2675)  is  to  be  paid  into  the  Treasury  an  argument  to  show 
that  this  money  is  received  to  the  use  of  the  United  States 
within  the  meaning  of  that  section,  any  more  than  that 
similar  provisions  in  relation  to  their  respective  maximums 
oblige  marshals,  clerks,  and  district  attorneys  to  pay  into  the 
Treasury,  the  two  former  their  fees  in  suits  in  court,  and  the 
latter  his  salary  and  certain  specified  fees  sometimes  received 
from  the  United  States  during  the  year.  Such  fees  have  to 
be  accounted  lor  as  pai-t  of  the  maximum,  but  the  interest  of 
the  United  States  therein  is  created  or  at  least  manifested  by 
a  subsequent  event,  and  in  the  meantime  the  rule  de  non 
apparentihus  et  non  existentibus  must  apply.  In  such  cases  it 
is  not  the  specific  fees  that  are  turned  in  (in  the  present  case) 
under  section  3617,  but  the  excess  of  all,  consolidated,  by  sec- 
tion 2675  5  which  can  ou\y  be  done  after  the  excess  is  ascer- 
tained. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Solicitor-  OeneraL 
.  The  Secretary  of  the  Treasury. 

Approved. 

CHAS.  DBVBI^S. 
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DUTY  ON  BRANDY. 


The  additional  duty  of  20  per  centam  ad  ralorenif  which  is  imposed  by 
section  2900  Rev.  Stat,  by  way  of  a  penalty  for  undervalnations,  can 
have  no  application  to  an  nnder valuation  of  brandy  where  the  brandy , 
being  under  first  proof,  is  by  appraisement  worth  not  above  four  dol- 
lars per  gallon . 

Department  of  Justice, 

February  9, 1878. 

Sir  :  Yours  of  the  30th  altimo,  addressed  to  the  Attorney- 
General/  states  for  his  consideration  the  following  ease  and 
questions : 

^^  Messrs.  Cook  &  Bernheimer  imported  into  the  port  of  i5"ew 
York  one  hundred  cases  of  brandy,  which  was  invoiced  and 
entered  at  the  custom-house  at  a  value  of  20  francs  per  ease, 
or  about  9  francs  per  gallon.  The  appraiser  reported  that  the 
strength  of  the  brandy  was  below  the  degree  of  first  proof,  and 
that  the  correct  value  thereof  was  24  francs  per  case.  From 
this  advance  over  the  entered  value  an  appeal  was  taken  for 
reappraisement  in  the  manner  provided  by  section  2930  of  the 
Revised  Statutes.  The  value  found  on  such  reappraisement 
was  22  francs  per  case.  This  advance  was  10  per  cent,  more 
than  the  invoice  and  entered  value.  The  collector  of  customs 
thereupon,  in  addition  to  the  regular  duties,  assessed  a  duty 
of  20  per  cent,  ad  valorem  on  said  brandy  under  section  2900 
Rev.  Stat.,  which  provides  that, '  when  the  appraised  value 
shall  exceed  by  10  per  centum  or  more  the  value  so  declared 
in  the  entry,  then,  in  addition  to  the  duties  imposed  by  law 
on  the  same,  there  shall  be  collected  a  duty  of  20  per  centum 
ad  valorem  on  such  appraised  value.' 

"The  importers  duly  protested  and  appealed  to  this  De- 
partment against  the  assessment  of  such  additional  or  penal 
duty,  claiming  that  brandy  under  the  statute  pays  a  specific 
duty,  and  that  the  case  did  not  come  within  the  provisions  of 
the  section  of  law  above  quoted. 

"Although  no  distinction  is  made  in  terms  by  the  said  sec- 
tion between  goods  subject  to  an  ad  valorem  duty  and  those 
subject  to  a  purely  specific  duty,  this  Department  has  hereto-* 
fore  held  that  merchandise  paying  a  piurely  specific  duty  is 
not  liable  to  the  said  additional  or  penal  duty. 


TO   THE   SECRETARY    OF   THE   TREASURY.  657 

Duty  en  BrtHiy. 


"The  existing  provisions  of  law  on  the  subject  will  be  found 
in  schedule  D,  section  2504  Revised  Statutes,  and  are  as  fol- 
lows : 

**  Ist.  '  Brandy,  and  on  other  spirits  manufactured  or  dis- 
tilled from  grain  or  other  materials,  and  not  otherwise  pro- 
vided for,  $2  per  proof* gallon.  Each  and  every  gauge  or 
wine  gallon  of  measurement  shall  be  counted  as  at  least  one 
proof  gallon.'  •  •  •  This  was  taken  fi  om  the  twenty-first 
section  of  the  act  of  July  14,  1870,  and  was  in  force  on  the 
1st  of  De<;ember,  187.'i;  ami 

"2d.  *No  lower  rat«  or  amount  of  duty  shall  be  levied,  col- 
lected, and  paid  on  brandy,  spirits,  and  other  spirituous  bev- 
erages than  that  fixed  by  law  for  the  description  of  first  proof, 
but  it  shall  be  increased  in  proportion  for  any  greater  strength 
than  the  strength  of  fii-st  proof;  and  no  brandy,  spirits,  or 
other  spirituous  beverages  under  first  proof  shall  pay  a  less 
rate  of  duty  than  50  per  centum  ad  valorem,'*  •  •  •  This 
latter  provision  was  taken  from  section  2  of  the  act  of  June 
30, 1864,  which  imposed  a  duty  of  $2.50  per  gallon  on  brandy 
and  spints  at  proof  and  under,  which  rate  was  repealed  by 
the  act  of  1870  aforesaid. 

"  It  is  under  the  last  clause  that  the  collector  of  customs  at 
New  York  took  the  ground  that  the  brandy  in  question  was 
not  absolutely  subject  to  a  purely  si)ecific  duty ;  but  it  may 
be  stated  that  the  brandy  in  question,  notwithstanding  its 
advance  in  value,  was  liable  only  to  the  specific  duty  of  $2 
l)er  gallon. 

"  The  questions  upon  which  your  opinion  is  desired  are : 
First,  whether  the  duty  of  50  per  cent,  on  spirits,  under  first 
proof,  is  to  be  recognized  as  a  legal  one,  in  view  of  the  provis- 
ion in  schedule  D,  that  each  and  every  gauge  or  wine  gallon 
of  measurement  shall  be  counted  as  at  least  one  proof  gallon ; 
and,  second,  if  the  validity  of  such  duty  shall  be  recognized, 
whether  the  20  per  cent,  additional  duty  was  properly  as- 
sessed." 

The  practical  construction  by  which  the  act  of  1870,  cited 
above,  was  held,  previously  to  the  enactment  of  the  Eevised 
Statutes,  to  repeal  the  act  of  1864,  upon  the  same  subject, 
seems  to  have  been  probably  correct.  1 9i\y  probably^  because 
the  question  now  before  you  renders  it  unnecessary  to  pro- 
42  p 
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uounce  more  definitely  thereupou.  If  there  were  a  repeal,  it 
remains  unattected  by  the  (rirconistanoe  that  both  provisions 
have  been  brought  forwanl  into  the  Re\i8ed  Statutes.  For 
they  are  brought  forwaixl  with  the  same  effect  as  they  had 
previously,  L  e.,  as  being  in  conflict ;  that  of  1870  remaining 
an  expression  of  the  latest  will  of  Congress.  The  face  of  the 
record  (in  the  Revised  Statutes)  still  shows  as  much  as  before 
(in  the  Statutes  at  Large)  that  the  act  of  1864  had  been  re- 
pealed, and  therefore  that  its  reproduction  is  an  inadvertence. 

But  it  is  unnecessary-  to  decide  absolutely  that  the  act  of 
1870  repealed  that  of  1864.  For,  if  the  ad  valorem  tax  men- 
tioned at  the  close  of  the  language  quoted  by  you  from  section 
2504  has  been  applicable  to  any  importations  since  the  passage 
of  the  aict  of  1870,  it  certainly  has  not  been  to  an  importation 
of  a  brandy  which,  when  properly  appraised,  was  worth  no 
more  than  four  dollars  per  gallon;  which  is  the  case  of  the 
brandy  now  in  question. 

The  undervaluations  to  which,  in  practice,  the  penalty  of 
20  per  cent,  hris  been  applied  have  been,  and  for  good  reasons, 
such  as  were  made  in  order  to  defraud  the  Government  of 
revenue.  This  is  not-  true  of  undervaluations  of  articles  sub- 
ject to  a  specific  tax,  and  therefore  not  of  undervaluations  of 
brandy  in  general;  L  e.,  of  any  brandy,  except  such  as,  being 
under  first  proof,  is  also  by  appraisement  worth  more  than 
four  dollars  per  gallon. 

I  therefore  answer  the  second  question  put  by  you  in  the 
negative.  This,  as  I  have  before  said,  renders  it  unnecessary 
to  say  more  about  the  first  question.  • 

With  great  respect,  your  obedient  servant, 

S,  F.  PHILLIPS, 

Solidtar-  OeneraL 

The  Seceetaby  of  the  Tkeasuby. 

A]>proved. 

CHAS.  DBVEN8. 


DISCHARGE  FROM  MLLITARY  8ERV1CE. 

la  January,  1863,  M.,  th  »u  colonel  of  a  regiment  of  Widconsin  volunteero 
in  the  military  83r vice  of  Ihe  United  states,  was  by  order  of  the  Presi- 
dent dismiased  the  service  withoat  trial.    In  October,  1063,  the  Presi- 
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dent  iaaued  the  following  instmetions :  '^Let  the  order  dismiflslng 
Colonel  M.  be  revoked,  and  he  ordered  to  report  to  General  Grant,  ae 
above  advised,  with  the  modiftoation  that  the  ordering  a  court-mar- 
tial be  in  the  discretion  of  General  Grant/'  In  November,  1863,  theae 
InstrnctionB  were  returned  to  the  President  by  the  Secretary  of  War, 
with  the  information  that  the  restoration  of  M.  to  the  command  of  the 
vegimeot,  his  suecessor  having  already  been  appointed  and  mustered 
in,  was  impracticable ;  and  the  President  took  no  further  action  in  the 
case:  Advised  that  it  is  not  now  competent  to  the  Secretary  of  War  to 
publish  the  said  instructions  of  the  President,  and,  in  execution  thereof, 
to  grant  M.  an  honorable  discharge  as  of  the  date  of  the  muster-in  of 
his  successor. 

Department  of  Justice, 

FebrtLary  12,  1878, 

Sir  :  Yours  of  August  1 8, 1877,  addressed  to  the  Attorney- 
General,  states  the  following  case  and  questions : 

"  Col.  R.  C.  Murphy,  of  the  Eight  Regiment  of  Wisconsin 
Volunteers,  on  the  16th  of  January,  1863,  was  dismissed  the 
military  service  of  the  United  States  without  trial,  by  order 
of  the  President — Mr.  Lincoln — upon  the  recommendation  of 
Generals  Halleck  and  Grant,  under  date  of  October  24, 1863. 
Mr.  Lincoln  directed  that  the  order  dismissing  Golon^  Mur- 
phy should  be  revoked. 

^<  These  instructions  were  returned  to  the  President  by  the 
Secretary  of  War,  November  8, 1863,  with  the  information 
that  it  was  impracticable  to  restore  Colonel  Murphy  to  his 
commission  in  the  Army,  inasmuch  as  his  successor,  appointed 
by  the  governor  of  Wisconsin,  had  been  duly  mustered  into 
the  service  of  the  United  States,  and  was  then  in  command 
of  the  regiment. 

<<  It  doe&  not  appear  that  Mr.  Lincoln  took  any  fhrther  ac- 
tion in  the  case. 

^<  In  this  state  of  the  facts,  which  are  set  forth  more  fully 
in  detail  in  the  papers  herewith  submitted  to  yon,  I  would 
solicit  your  opinion  whether  it  is  competent  for  the  Secretary 
of  War  now  to  publish  the  last  order  of  President  Lincoln 
in  the  case,  and  in  execution  of  that  order  to  grant  Colonel 
Murphy  an  honorable  discharge  as  of  the  date  of  the  muster- 
in  of  his  successor,  and  whether,  upon  such  action  having 
been  taken,  he  will  be  entitled  to  his  pay  for  the  interim 
between  his  dismissal  and  the  date  of  his  discharged  &c. 
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By  the  papers  submitted  with  year  letter,  it  appears  that 
the  terms  of  the  order  made  by  President  Lincoln  were  as 
follows :  "  Let  the  order  dismissing  Colonel  Murphy  be  re- 
voked, and  he  ordered  to  report  to  General  Grant,  as  above 
advised,  (t.  e.,  in  a  report  made  by  Judge- Advocate-General 
Holt,)  with  the  modification  that  the  ordering  a  court-martial 
be  in  the  discretion  of  General  Grant/' 

It  must  be  allowed,  tor  the  reason  submitted  by  your  pre- 
decessor, as  above,  that  this  order  was  and  is  a  nullity;  and 
it  is  to  be  added  that  neither  in  form  nor  substance  is  it  one 
which  a  court,  or  any  officer  acting  only  judicially,  i.  c,  hav- 
ing no  other  power  than  that  of  interpretation,  can  separate 
into  such  parts  as  are  valid  and  such  as  are  invalid,  and  de- 
clare that  upon  its  face  its  author  is  seen  to  have  regarded 
the  former  a«  of  chief  importance,  and  the  latter  as  not 
indispensable.  A  rule  laid  down  as  regards  statutes,  in 
Cooley  on  Constitutional  Limitatious,  at  page  178,  is  applica- 
ble: 

<^  If  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  ae  to  one,  it  may  still  be  in  every  respect  com- 
plete and  valid  as  to  the  other.  But  if  its  purpose  is  to  ac- 
complish a  single  object  only,  and  some  of  its  provisions  are 
void,  the  whole  must  fail,  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  portion.  And  if 
they  are  so  mutually  connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  compensations  for 
each  other,  as  to  warrant  the  belief  that  the  legislature  in- 
tended them  as  a  whole,  and  if  all  could  not  be  carried  into 
effect  the  legislature  would  not  |>ass  the  residue  independ- 
ently ;  then,  if  some  parts  are  unconstitutional,  all  the  pro- 
vigions  which  are  thus  dependent,  conditional,  or  connected 
must  fall  with  them." 

It  is  hardly  necessary  to  say  that  this  rule  is  equally  appli- 
cable te  every  act  of  State,  whether  legisiative  or  executive. 

President  Lincoln  has  left  nothing  to  guide  an  inquiry 
whether  his  purpose,  as  indicated  in  the  order,  underwent 
modification  upon  his  being  advised  that  a«  made  it  was  in- 
valid, much  less;  as  to  the  character  of  that  modification, 
and  that  it  is  his  discretion  aUme  that  is  now  to  be  ascertained 
and  executed.   I  therefore  conclude  that  such  order  cannot  be 
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decomposed  and  modified,  ex.  gr,^  in  the  manner  suggested  by 
the  terms  of  your  questions.  It  would  be  a  mere  surmise  to 
pronounce  this  or  that  element  in  the  order  the  one  chiefly 
intended  by  President  Lincoln ;  and  to  carry  such  surmise 
into  execution  would  be  substantially  to  violate  the  rule  of 
administration,  which  forbids  a  direct  reversal  or  change  of 
his  will  thereupon,  as  the  same  may  be  ascertained  under  the 
ordinary  rules  of  interpretation. 

I  have  purposely  omitted  consideration  of  the  question 
"  whether  in  any  case,  and  if  so  when,  it  is  allowable  to  re- 
vive and  execute  a  military  order  left  in  abeyance  for  so  long 
a  time  as  the  above ; "  and  I  here  call  attention  to  this  omis- 
sion by  way  of  caveat  against  such  question  being  concluded 
by  anything  that  I  have  said. 

I  conclude  therefore  by  submitting  for  your  consideration 
negative  answers  to  the  questions  which  you  have  asked. 
Yery  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 

Solicitor'  General. 

The  Secretary  of  War. 

Approved. 

CHAS.  DEVENS. 
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The  term  ^^ 'fishery,"  in  the  legal  parlance  of  the  United  States  and  Great 
Britain,  primarily  denotes  one  of  that  class  of  objects  of  property  known 
as  things  incorjxyreal)  and  such  is  its  signification  as  used  in  article  21 
of  the  treaty  of  May  8,  1871,  between  those  countries. 

Accordingly  the  phrase  in  that  article,  '^  produce  of  the  fisheries  of  the 
United  States,  or  of  the  Dominion  of  Canada,  or  of  Prince  Edward 
Island,"  covers  only  the  produce  of  incorporeal  things  so  denominated 
belonging  to  those  governments  respectively. 

Canada  and  Prince  Edward  Island  derive  no  right  under  the  treaty  to 
import  into  the  United  States  free  of  duty  fish,  <&.c.,  caught  by  their 
subjects  no  matter  where,  nor  do  the  United  States  derive  thereunder 
a  corresponding  right  against  Canada  and  Prince  Edward  Island. 

Department  of  Justice, 

March  8, 1878. 

Sir  :  I  have  considered  the  case  stated  in  yours  of  the  2d 
instant,  and  herewith  submit  my  opinion  thereupon. 
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The  communication  made  to  you  by  the  Secretary  of  the 
Treasury  upon  the  26th  ultimo,  a  copy  of  which  accompanies 
and  is  made  the  basis  of  your  inquiry,  is  as  follows : 

<'  I  have  the  honor  to  acknowledge  the  receipt  of  your  let- 
ter of  the  15th  ultimo,  in  which  you  transmit  a  copy  of  a  letter 
dated  the  12th  of  December  last,  and  accompanying  papers, 
from  Messrs.  W,  A.  Wood  &  Co.,  of  New  York,  which  involve 
a  construction  of  the  21st  article  of  the  treaty  of  I^lay,  1871, 
between  the  United'  States  and  Great  Britain. 

^^That  article  of  the  treaty  provides  that  for  the  term  of 
years  mentioned  in  article  23,  flsh  oil,  and  fish  of  all  kinds, 
except  fish  of  the  inland  lakes  and  of  the  rivers  falling  into 
them,  and  except  fish  preserved  in  oil,  being  the  produce  of 
the  fisheries  of  the  United  States,  or  the  Dominion  of  Canada, 
or  Prince  Edward  Island,  shall  be  admitted  into  each  coun- 
try, respectively,  free  of  duty. 

^<  From  the  correspondence  submitted,  it  appears  that  the 
Canadian  authorities  have  excluded  from  free  entry  a  lot  of 
sperm  oil,  partly  upon  the  ground  that  it  was  not  the  product 
of  fish  caught  within  the  territorial  limits  of  the  United  States, 
and  that  there  are  no  whale  fisheries  which  belong  to  the 
United  States  which  do  not  equally  belong  to  all  nations  of 
the  world. 

^^As  opposed  to  the  construction  thus  given  by  the  Cana- 
dian authorities  it  may  be  contended  that  the  clause  in  the 
treaty  referred  to  permits  the  free  entry  of  fish  and  fish  oil 
caught  by  vessels  licensed  by  the  respective  governments  to 
engage  in  the  fishing  trade  irrespective  of  the  locality  of  the 
catch. 

"The  free  list  of  the  Ee vised  Statutes  exempts  from  duty 
oil — spermaceti,  whale,  or  other  fish — of  the  American  fish- 
eries, and  all  other  articles  the  production  of  such  fisheries, 
and  under  this  provision  of  law  the  articles  named,  caught 
in  any  waters  of  the  world  by  American  vessels  licensed  to 
engage  in  the  fisheries,  are  exempt  from  duty  on  arrival  in 
in  any  port  of  the  United  States. 

"  It  is  an  open  question,  however,  whether  this  rule  neces- 
sarily applies  in  the  construction  of  the  treaty ;  and,  inasmuch 
as  this  is  the  first  case  which  has  arisen  involving  a  construc- 
tion of  that  clause  of  the  treaty,  it  is  respectfully  suggested 
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that  the  question  be  referred  to  the  Attorney -General  for  his 
opinion  on  the  question  of  law  involved. 

"  Should  your  Department  see  fit  to  adop^t  this  course,  I 
will  be  obliged  for  a  copy  of  the  opinion  which  the  Attorney- 
General  may  give  in  the  premises." 

The  word  fishery  orignally  denoted,  and  in  legal  parlance 
in  both  the  United  States  and  Great  Britain  still  generally 
denotes,  one  of  that  class  of  objects  of  property  known  as 
things  incorporeal  Where  it  means,  as  sometimes  it  may, 
either  a  place  for  fishing  or  the  hwnness  or  pursuit  of  fishing, 
such  exceptional  signification  is  indicated  by  the  context  or 
some  other  circumstance. 

I  apprehend  accordingly  that  the  meaning  of  the  phrase 
prodxtce  of  the  fisheries  of  the  (Tnit^d  States  in  article  21  of 
the  treaty  referred  to  above,  and  so  produce  of  the  fisheries 
of  the  Dominion  of  Canada  or  of  Prince  Edward  Island j  is 
produce  of  incorporeal  things,  so  denominated,  belonging  to 
those  governments  respectively,  as  contradistinguished  from 
produce  of  any  business  of  citizens  of  the  United  States  or 
subjects  of  Canada  or  Prince  Edward  Island,  carried  on,  not 
because  of  their  rights  as  such  citizens  or  subjects,  but  jure 
naturae.  The  expression  jure  natura*  iw  this  connection  seems 
to  be  pro]>er  even  although  the  business  be  licensed  by  the 
Government,  for  such  license  is  merely  a  revenue  regulation, 
and  neither  asserts  nor  confers  any  special  interest  in  the 
business  licensed. 

As  I  have  said,  such  is  presumptively  the  extent  of  the  term 
fishery^  and  in  the  treaty  this  presumption  seems  confirmed 
by  the  context.  For  in  article  18  the  meaning. of  ** fishery" 
evidently  is  a  certain  thing  belonging  to  the  Dominion  of 
Canada  and  of  Prince  Edward  Island,  and  in  article  19  it  is 
equally  a  certain  thing  belonging  to  the  United  States.  The 
removal  in  article  21  of  the  terms  in  the  preceding  articles, 
confining  the  effect  of  the  word  fishery  to  certain  bays,  coasts, 
and  parallels  of  latitude,  whilst  it  extends  such  effect  to  all 
bays,  coasts,  &c.,  leaves  the  quality  of  such  word  untouched; 
i.  e.,  confirms  the  presumption  arising  from  the  word  itself 
that  the  contracting  parties  were  stipulating  in  reference  to 
some  object  of  property. 

It  is  true  that  this  view  is  one  that  is  merely  technical,  but 
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it  may  be  observed  that  the  policy  of  the  treaty  seems  to  the 
same  effect.  That  policy,  so  far  as  special,  grows  out  of  the 
territorial  proximity  of  the  parties.  The  condition  of  things 
which  rendered  mutual  trespasses  by  fishermen  of  the  several 
governments  in  a  manner  unavoidable  has  suggested  mutual 
lioetisesy  which  in  turn  have  given  rise  (to  a  certain  extent)  to 
mutual /ree  trade  in  the  produce  of  fisheries.  But  that  liber- 
ality which  would  have  suggested  free  trade  as  to  certain 
articles  of  the  produce  of  the  industry  and  enterprise  of  citi- 
zens of  the  several  countries,  no  ifiatter  where  exercised^  is  no- 
where suggested  by  the  general  objects  and  quid  pro  quos  of 
the  treaty.  These  have  a  definite  scope,  the  ordinary  mean- 
ing of  the  word  fishery  first  above  given  being  within^  and 
the  other  meaning  mentioned  in  the  above  communication 
being  without^  that  scope. 

To  the  same  effect  are  the  suggestions  arising  from  a  perusal 
of  the  free  list  in  article  3  of  the  treaty  with  Great  Britain  of 
June,  1854.  That  list  included  many  important  products  of 
Canada,  Prince  Edward  Island,  &c.,  besides  those  of  fishj 
but  required  for  all  that  they  should  be  ^^  the  growth  and  prod- 
uce of  the  aforesaid  British  colonies  or  of  the  United  Sta.tes." 

That  treaty  was  duly  terminated  a  few  years  since  by  a 
notice  given  by  the  United  States,  as  provided  therein.  The 
treaty  of  1871  renews  a  free  trade  as  to  only  one  class  of  the 
articles  in  the  list  of  1854.  The  words  made  use  of  as  to  that 
are  not  identical  in  the  two  treaties;  but  the  change  is  not 
significant,  or,  at  most,  is  ambiguous,  and  meanwhile  the 
general  context  and  subject-matter  indicate  that  the  purpose 
in  each  treaty  as  to  the  point  under  consideration  was  the 
same,  such  indication  con*esponding  w  ith  the  spirit  in  which 
the  like  provision  in  the  treaty  of  1854  had  been  terminated. 

The  expression  (juoted  by  you  from  "the  free  list  of  the 
Eevised  SUitutes"  imposes  for  its  own  puii)Oses  upon  the 
word  fishery  a  special  definition,  but  by  all  known  rules  of 
interpretation  this  definition  extends  no  further.  The  gen- 
eral use  of  the  word  by  the  law-makers,  otticcrs,  and  writers 
of  both  the  United  States  and  Great  Britain  is,  as  I  liave 
already  said,  difierent. 

Upon  the  whole,  it  is  my  opinion  that  the  United  States 
did  not  intend  by  the  treaty  of  1871  to  confer  upon  Canada 
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and  Prince  Edward  Island  a  right  to  import  into  this  conn- 
try,  free  of  duty,  fish,  &c.,  caught  by  their  subjects,  no  matter 
where  ^  and,  similarly,  I  am  of  opinion  that  they  did  not  stip- 
ulate in  their  own  behalf  for  a  corresponding  right  as  against 
those  governments. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  OeneraL 
The  Seobetaby  of  State. 


Approved. 


CHAS.  DBVENS^ 
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ABEYANCE  OF  OFFICE. 

See  Collector  of  CustomSi  1,  2;  Surveyor  of  Customs. 

ABSENCE  WITHOUT  LEAVE. 
See  Desertion,  7. 

ACCOUNTS  AND  ACCOUNTING-OFFICERS. 

1.  By  the  second  section  of  the  act  of  Febniary  27, 1875,  chap.  108,  the 

allowances  to  be  admitted  in  favor  of  the  railway  companies  set- 
tle<l  with  under  that  act  are  limited  to  the  following  subjects: 
First,  payments  made  by  them  in  cash ;  second,  ci'edits  author- 
ized by  the  general  course  of  the  business  regulations  of  the 
Department's  for  transportation  performed ;  but  no  abatement  or 
increase  in  the  amount  of  either  the  one  or  the  other  is  admissi- 
ble.   Page  1. 

2.  Sections  273  and  277  Rev.  Stat,  considered  with  reference  to  the 

relative  duties  of  the  Second  Comptroller  and  the  Auditor  in  the 
settlement  of  accounts;  and  held  that  every  account  falling  within 
the  scope  of  the  latter  section  must  undergo,  successively,  an  ex- 
amination by  the  Auditor  and  an  examination  by  the  Comptroller 
— that  the  action  of  the  Auditor  is  primary  altogether,  and  not 
definitive ;  while  the  action  of  the  Comptroller  is  wholly  revisory, 
and  final.     139. 

3.  The  word  ** settled,"  as  used  in  section  273,  is  equivalent  in  mean- 

ing to  "finally  acted  upon."    Ihid, 

4.  Where  the  Comptroller,  on  revision,  does  not  concur  in  the  action 

of  the  Auditor  disallowing  an  account,  but  finds  and  admits  a  bal- 
ance arising  thereon ;  or  where  he  disjigrees  with  the  Auditor  in 
allowing  an  account,  and  rejects  it ;  or  increases  or  diminishes  the 
balance  reported  by  the  Auditor  in  such  account, — in  any  of  these 
cases  the  account  is  hy  the  action  of  the  Comptroller  finally  adjusted, 
and  further  action  by  the  Auditor  is  not  required.    I  hid, 

5.  The  puri)ose  of  section  191  Rev.  Stat,  is  to  declare  the  effect  of  the 

settlement  of  an  account  by  the  account! ug-oflBcers  of  the  Treas- 
ury as  regards  the  executive  branch  of  the  Government,  not  to 
define  or  explain  the  duties  of  those  officers  relative  to  the  settle- 
ment itself;  and  the  provisions  thereof  comprehend  all  balances 
arising  upon  settlement  of  accounts,  which  it  becomes  the  duty 
of  the  Comptroller  to  certify  to  the  heads  of  Departments.    Ihid, 

6.  Accordingly,  where  an  account  against  the  Government  is  disallowed 

by  the  Auditor,  who  in  consequence  reports  no  balance  due  thereon^ 
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but  transmits  the  account  with  his  action  to  the  Comptroller  for 
revision,  and  the  latter  officer,  upon  examination,  finds  and  ad- 
mits a  balance  due  the  claimant :  Held  (assuming  the  action  of 
the  Auditor  and  of  the  Comptroller  to  appear  in  due  form)  that 
nothing  more  remains  to  be  done  by  either  officer  to  complete  the 
settlement  of  the  account,  but  that  the  Comptroller  should  certify  the 
balance  which  he  finds  and  admits,  accompanying  his  certificate 
with  evidence  of  the  action  of  the  Auditor  in  the  same  matter.    140. 

7.  Where  the  Comptroller's  certificate  is  unaccompanied  by  the  Audi- 

tor's action,  or  does  not  affirmatively  (by  recital  or  otherwise) 
show  that  the  account  has  been  acted  upon  by  the  latter,  the 
head  of  Department  to  whom  the  balance  is  certified  should  with- 
hold his  requisition  for  payment  until  satisfactory  evidence  on 
that  point  is  produced.    Ibid, 

8.  The  action  of  the  Auditor  need  not  be  incorporated  in  the  certificate 

of  the  Comptroller,  nor  form  part  of  the  same  document.    Ibtd, 

9.  Section  191  of  the  Revised  Statutes  is  limited  to  cases  where  balanoee 

are  found  upon  the  settlement  of  accounts  or  claims,  and  certifi- 
cates thereof  are  transmitted  to  the  head  of  the  proper  Depart- 
ment for  his  warrant  or  requisition ;  it  does  not  extend  to  any 
case  where  no  balance  is  certified,  or  where  the  whole  account  or 
claim  is  disallowed.     192. 

10.  The  prohibition  in  that  section  against  changing  or  modifying 

balances  certified  by  the  Commissioner  of  Customs  and  the  Comp- 
trollers of  the  Treasury  does  not  apply  to  these  officers.     Ibid, 

11.  The  provision  making  their  findings  '*  conclusive  upon  the  executive 

branch  of  the  Qoverument"  signifies  only  that  such  findings  are 
not  to  be  revisable  by  any  other  officer  or  officers  of  that  branch 
of  the  Government.    Ibid. 

12.  Whether  the  Comptrollers  aud  Commissioner  are  authorized  to 

reopen  settlements  made  by  themselves  or  their  predecessors  in 
office  depends  upon  considerations  founded  on  the  law  as  it 
stands  iudoi)endeutly  of  the  said  section ;  its  provisions  have  no 
bearing  on  this  subject.  Ibid. 
1.3.  It  is  not  the  duty  of  the  accounting  officers  of  the  Treasury  to 
require  of  claimants  under  the  act  of  March  3,  1849,  chap.  129 
(section  3483  Rev.  Stat. ),  proof  of  loyalty.  652. 
See  Claims,  6,  7,  8 ;  Compensation,  1. 

ACTS  OF  FORMER  ADMINISTRATION. 
See  Administrative  Pkactice,  I,  2. 

ADMINISTRATIVE  PRACTICE. 

1.  Where  ax)plication  was  made  to  the  Secretary  of  the  Interior  for  a 
review  of  the  action  of  his  predecessor  in  office  and  of  the  Execu- 
tive in  a  case  passed  upon  by  them  during  the  preceding  admin- 
istration— the  application  resting  solely  uiH>n  the  ground  of 
alleged  error  in  the  construction  of  a  statute :  Adrieed  that  the 
former  action  in  the  case  cannot  with  propriety  be  reviewed.    208. 
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2.  It  is  ft  settled  rule  of  administrative  practice  that  the  ofiScial  acts 

of  a  previous  administration  are  to  be  considered  by  its  successor 
as  final,  so  far  as  the  Executive  is  concerned.    Ibid, 

3.  Where  an  application  was  made  to  the  Secretary  of  the  Interior  to 

review  a  decision  of  his  predecessor,  but  it  did  not  appear  that 
any  new  facts  in  the  case  were  presented,  nor  that  any  change  in 
the  law  had  taken  place  since  the  decision  was  made:  Held  that 
the  principle  of  rea  adj^tdicata  applies,  and  (idvised  that  the  former 
decision  be  adhered  to.  315. 
See  Claims,  17 ;  Lands,  Pubuc,  4 ;  Navy,  8. 

ADVERTISEMENT  FOR  PROPOSALS. 
See  Contract,  2, 3. 

ADVERTISEMENTS. 

1.  Sections  853  and  854  Rev.  Stat,  (though  modified  by  a  provUo  in  the 

act  of  March  3,  1875,  chap.  128,  with  respect  to  the  advertisement 
of  certain  mail  lettings)  are  still  in  force,  without  modification, 
with  respect  to  advertising  of  the  Treasury  Department.  Opinion 
of  August  14,  1876,  reaffirmed.    282. 

2.  Section  5  of  the  act  of  July  12,  1876,  chap.  680,  providing  for  the 

publication  of  lists  of  property  in  arrears  for  taxes,  does  not 
authorize  the  Commissioners  of  the  District  of  Columbia,  in 
determining  the  *Mowest  bidder''  for  making  such  publication, 
to  have  regard  to  the  circulation  of  each  newspaper  bidding.  It 
is  sufficient  if  the  paper  is  a  bona  fide  newspaper  and  there  is 
nothiug  as  to  the  amount  of  publicity  which  the  notice  may 
receive  that  will  defeat  the  purpose  of  the  legislature  in  requir- 
ing the  advertisement.    324. 

3.  The  advertisement  of  the  list  of  property  in  arrears  for  taxes,  under 

section  5  of  the  act  of  July  12,  1876,  chap.  180,  would  not  be  in 
conformity  to  the  Iftws  in  force  in  the  District  of  Columbia  if 
made  in  a  newspaper  published  on  Sunday.    326. 

4.  The  provisions  of  that  act  must  be  construed  in  connection  with 

the  other  statute  law  of  the  District,  and  they  are  not  to  be  taken 
to  repeal  any  part  of  the  latter  unless  where  necessarily  repug- 
nant thereto.    Ibid, 

5.  In  October,  1875,  the  Postmaster-General  requested  the  publisher 

of  a  newspaper  in  Alabama  to  insert  therein  an  advertisement 
of  proposals  for  carrying  the  mail  in  that  State,  provided  he 
would  do  it  for  a  sum  not  exceeding  9688.12.  The  advertisement 
was  duly  inserted,  and  the  publisher  claims  therefor  $1,992,  the 
latter  amount  being  agreeably  to  the  rate  fixed  by  the  Clerk  of 
the  House  of  Representatives  under  section  3823  Rev.  Stat. :  ffeld 
that  section  3941  Rev.  Stat.,  and  not  section  3823  Rev.  Stat.,  fur- 
nishes the  law  applicable  to  this  case ;  that  under  the  former  of 
these  sections  the  Postmaster-General  had  power  to  select  the 
medium  of  advertising  the  proposals  and  to  limit  by  agreement 
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the  compensation  therefor,  and  that  the  publiaher  is  bound  the 
same  as  he  woold  be  in  an  ordinaiy  case  of  oomplianoe  with  a 
request  conditioned  like  the  above.    527. 

6.  The  joint  effect  of  sections  853  and  3826  Bev.  Stat.,  as  regards  Goy- 

emment  advertisements  in  newspai>ers  pablished  in  the  District 
of  Columbia,  was  to  allow  the  compensation  fixed  by  section  853, 
unless  (under  section  3826)  that  be  more  than  is  paid  by  private 
individuals  for  like  services.  But  section  1  of  the  act  of  1875, 
chap.  128,  repeals  section  3826  for  every  purpose  connected  with 
claims  for  such  services.    594. 

7.  Opinions  of  August  14,  1876,  and  May  21,  1877,  upon  the  scope  and 

effect  of  sections  85!)  and  854  Rev.  Stat,  in  regard  to  Departmental 
advertising,  reconsidered  and  reaffirmed.    633. 

ALIEN. 

See  Lands,  Pubuc,  1. 

APPEALS  IN  CUSTOMS  CASES. 

1.  An  appeal  to  the  Secretary  of  the  Treasury,  taken  under  section 

2931  or  2932  Rev.  Stat.,  is  determined,  when  the  Secretary,  hav- 
ing arrived  at  a  conclusion  either  favoruble  or  ad  verse,  to  the 
appellant,  makes  known  his  decision  to  the  official  in  his  Depart- 
ment charged  with  the  matter  of  the  appeal.     119. 

2.  The  Secretary  is  not  bound  to  give  notice  of  his  decision  to  the 

appellant ;  the  latter  must  inform  himself  thereof  at  his  peril. 
Ibid. 

3.  Suit  may  be  instituted  by  appellant  without  having  first  obtained 

a  decision  from  the  Secretary,  if  decision  on  his  appeal  isnot  made 
within  the  times  specified  in  said  sections.     Ibid. 

4.  The  ninety  days  within  which  suit  must  be  brought  begin  to  run 

from  the  date  of  the  decision,  where  the  duties  are  paid  before 
the  decision,  and  from  the  date  of  payment  where  the  duties  are 
paid  after  the  decision.     Ibid. 

APPOINTMENT. 

1.  The  officers  designated  in  section  2  of  the  act  of  March  3, 1875,  cliap. 

130,  as  "deputy  comptroller,"  "  deputy  commissioner  of  customs," 
"deputy  auditor,"  and  "  deputy  register,"  should  be  appointed 
by  the  President,  with  the  advice  and  consent  of  the  Senate. 
Section  169  Revised  Statutes  does  not  give  the  head  of  the  Treas- 
ury Department  authority  to  appoint  them.    3. 

2.  That  act  creates  in  each  of  the  bureaus  referred  to  a  new  office, 

under  the  designation  of  "deputy  comptroller,"  &c.,  and  tacitly 
abolishes  the  existing  office  of  chief  clerk  therein ;  but  it  makes 
no  provision  on  the  subject  of  appointment  to  the  newly- created 
offices.    Ibid. 

3.  The  general  rule  deducible  from  article  2,  section  2,  of  the  Constitu- 

tion, is  that  the  appointment  to  any  office  of  the  United  States 
established  by  Congress  must  be  made  by  the  President,  with 
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the  concurrence  of  the  Senate,  nnlew  it  is  otherwise  provided  in 
the  Constitution  or  by  legislative  enactment.  Ihid,  (See  tn/ra, 
par.  11.) 

4.  The  President  has  power  to  fill,  by  temporary  appointment,  in  a 

recess  of  the  Senate,  a  vacancy  then  existing  which  occurre<l 
during  the  next  preceding  session  of  that  body.    207. 

5.  The  provision  in  the  act  of  March  3,  1857,  chap.  108,  which  au- 

thoiized  the  appointment  of  an  additional  appraiser-general  (who 
was  assigned  to.  duty  at  the  port  of  New  Orleans),  was  repealed 
by  force  of  section  5596  Rev.  Stat.    260. 

6.  i:»ections  2726  and  2728  Kev.  Stat,  do  not,  by  implication,  authorize 

the  api)ointment  of  a  general  appraiser,  in  addition  to  the  num- 
ber authorized  by  section  2608  Rev.  Stat.     Ibid. 

7.  Accoi-diugly  no  authority  of  law  exists  for  continuing  the  office  of 

general  appraiser  at  New  Orleans.    Ihid, 

8.  There  is  no  authority  of  law  for  the  appoiutment  of  a  deputy  collec- 

tor, deput}'  naval  officer,  and  deputy  surveyor  at  the  port  of  New 
York  without  compensation,  and  then  appointing  such  officers 
clerks  at  a  larger  compensation  than  that  affixed  by  law  to  the 
positions  of  deputy  collector,  deputy  naval  officer,  and  deputy 
surveyor  at  that  port.     286. 

9.  A  Hpecial  deputy  (without  compensation  as  such)  constituted  by  the 

naval  officer  at  the  port  of  New  York,  under  section  26'i2  Rev. 
Stat.,  to  perform  the  duties  of  the  latter  in  cades  of  occasional 
and  necessary  absence  or  of  sickness,  may  at  the  same  time  be 
a])pointed  to  a  clerkship  in  the  office  of  such  naval  officer,  and 
be  allowed,  under  section  2745  Rev.  Stat.,  a  compensation  for  his 
services  as  clerk  greater  in  amount  than  that  affixed  by  law  to 
the  permanent  office  of  deputy  naval  officer  at  the  same  port, 
provided  it  do  not  exceed  the  rate  usually  paid  for  similar  serv- 
ices. This  case  distiuguished  from  the  cases  considered  in  the 
opinion  of  June  4, 1877.     355. 

10.  The  provision  in  section  2  of  the  act  of  July  27,  1866,  chap.  284, 

giving  the  Secretary  of  the  Treasury  authority  to  appoint  assist- 
ant appraisers  for  the  port  of  New  York,  is.  impliedly  repealed  by 
sectiou  25:36  Rev.  Stat.,  under  which  latter  section  the  appoint- 
ment of  those  officers  is  in  future  to  be  made  by  the  President 
with  the  advice  and  consent  of  the  Senate.    449. 

11.  In  the  absence  of  a  statutory  provision  to  the  contrary,  the  appoint- 

ment of  any  officer  of  the  United  States  devolves  upon  the  Presi- 
dent with  the  concurrence  of  the  Senate.  Ibid.  (See  supra ^ 
par.  3. ) 

APPRAISER-GENERAL  AT  NEW  ORLEANS. 
Sec  Appointment,  5,  6,  7. 

APPROPRIATIONS. 

1.  The  proviso  in  the  Army  appropriation  act  of  March  3,  1875,  chap. 
13  J,  viz,  ^*^That  no  part  of  this  sum  shall  be  paid  for  the  use  of 
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any  patent  process  for  the  preservation  of  cloth  from  moth  or 
mildew,"  does  not  forbid  the  application  of  any  patent  process  to 
the  preservation  of  clothing  where  the  nse  of  the  same  may  b« 
obtained  withont  paying  or  incurring  any  obligation  to  pay 
therefor.    37. 

2.  The  appropriation  referred  to  may  accortlingly  be  employed  in  ap- 

plying the  Cowles  process,  if  its  use  can  be  had  without  charge. 
Ibid, 

3.  The  appropriation  made  by  the  act  of  March  3, 1877,  chap.  105,  to  pay 

the  amount  due  to  mail  contractors  **for  mail  service  performed" 
in  certain  Southern  States  before  the  war  of  the  rebellion,  is  not 
applicable  to  the  payment  of  a  claim  for  one  month's  additional 
pay  to  which  a  contractor  l>ecame  entitled  by  his  contract  where 
the  same  was  arbitrarily  terminated  by  the  Grovemment,  such 
claim  being  in  the  nature  of  a  claim  for  liquidated  damages. 
328. 

4.  The  provision  in  the  act  of  August  15,  1876,  chap.  !^89,  making 

appropriatious  for  the  Indian  Department  for  the  year  ending 
June  30,  1877,  namely,  "  That  amounts  now  due  employees  for 
year  ending  June  30,  1876,  may  be  paid  out  of  unexpended 
balance  of  the  incidental  fund  of  said  year,"  considered  in  con- 
nection with  section  3682  Rev.  Stat.,  and  held  that  under  that 
provision  amounts  due  for  clerical  or  official  services  in  the 
Indian  service  for  the  year  ending  June  30,  1876,  may  be  paid 
out  of  the  unexpended  balance  of  the  incidental  fund  of  the 
Indian  serWce  for  the  same  year.    434. 

5.  The  term  '^employees,"  as  used  in  the  same  provision,  was  meant 

to  include  all  those  who  (lerfonned  services  iu  an}'  capacity  in 
the  Indian  service  during  the  year  ending  June  30,  1876,  whose 
employment  was  authorized  by  law,  and  whose  compensation 
remained  unpaid  at  the  date  of  the  act  of  August  15,  1876.     Ihid» 

ARMY. 

1.  The  prori^  in  section  2  of  the  act  of  March  3,  1875,  chap.  178, 

namely,  *'  That  no  part  of  the  foregoing  act  shall  apply  to  those 
officers  [t.  e.f  officers  of  the  Army  theretofore  retired  by  reason  of 
disability  arising  from  wounds  received  in  action]  who  *  *  • 
has  an  arm  or  leg  permanently  disabled  by  reason  of  resection, 
on  account  of  wounds,"  &c.,  construed.    83. 

2.  The  word  ^* resection"  is  a  surgical  term,  signifying  the  removal  by 

excision  of  dead  or  diseased  bone — more  especially  the  removal 
of  such  bone,  in  that  way,  from  the  articular  extremities  or  the 
unconsolidated  extremities  of  fractured  bones.    Ibid. 

3.  In  order  to  bring  a  case  within  the  terms  of  so  much  of  the  proviso 

as  is  above  quoted,  the  ^essential  circumstances  required  are:  (1) 
a  previous  wound,  causiug  some  portion  of  the  bone  to  become 
diseased  or  dead  ;  (2)  thereby  necessitating  a  cutting  off  and  re- 
moval of  the  dead  or  diseased  part,  which  is  accomplished ;  (3) 
whereby  the  limb  is  permanently  disabled.     Ibid, 
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4.  It  is  tafficieat  if  the  disability  is  in  part  approximately  attributable 
to  the  resectioDy  though  thia  be  proportioiiately  leas  than  what  is 
dne  to  other  contributory  canses.    J  hid, 

5»  Where  an  oiBcer  was  permanently  disabled  of  a  limb  mainly  from 
the  effeete  of  a  wound  reoeived  in  battle,  and  a  doubt  exists 
whether  part  of  the  disability,  at  least,  was  not  caused  by  a 
resection  on  account  of  the  wound :  Held  that  the  oiBeer  is  en- 
titled to  the  benefit  of  the  doubt,  upon  the  ground  that  the 
law  of  1375,  operating  as  it  does  to  take  away  rights  preyionsly 
granted  by  law,  should  not  be  made  to  affect  those  as  to  whom 
its  application  is  doubtful.    I  hid. 

6.  On  the  15th  of  December,  1870,  P.,  a  captain  of  cavalry  was  dis- 

charged from  service,  at  his  own  request,  under  section  3  of  the 
act  of  July  15,  1870,  chap.  294,  receiving  a  year's  pay  and  allow- 
ances. On  the  19th  of  May,  1876,  he  was  appointed  a  second 
lieutenant  of  infantry :  Held  that  the  provisions  of  the  second 
section  of  the  act  of  March  3,  1875,  chap.  159,  do  not  apply ;  and 
accordingly  that  P.  is  not  requiretl  to  refund  the  pay  and  allow- 
ances mentioued.     177. 

7.  Section  3  of  the  act  of  1875  is  limitetl  to  those  who  were  mustered 

out  as  **  supernumerary  officers"  under  section  12  of  the  act  of  1870, 
and  who  subsequently  to  the  act  of  1875  are  reappointed.    Ihid, 

8.  A  partial  resection  of  an  arm  or  leg  on  account  of  wounds  received 

in  battle,  where  the  operation  is  followed  by  permanent  disability 
of  the  limb,  and  the  disability  is  partly  owing  to  such  opera- 
tion, suffices  to  bring  a  case  within  the  j^roviso  of  the  second  sec- 
tion of  the  act  of  March  3,  1875,  chap.  178.     199. 

9.  Congress  a^jounied  March  3,  1877,  without  providing  for  the  pay- 

ment of  the  Army  subsequent  to  June  30  of  that  year.  Inquiry 
being  made  whether,  if  the  necessary  funds  can  be  furnished  by 
individual  contribution,  they  can  projjerly  be  used  for  that  pur- 
pose, and  the  Army  thus  supported  until  the  next  session  of  Con- 
gress: Advieed  (after  reviewing  the  constitutional  and  legislative 
provisions  bearing  on  the  subject)  that  this  means  of  paying  the 
Army  cannot  properly  be  employed  by  the  President.    209. 

10.  Sections  3679  and  3732  Rev.  Stat,  should  be  construed  together. 

The  latter  section  authorizes  the  beads  of  the  War  and  Navy 
Departments,  in  the  absence  of  appropriations,  to  purchase  or 
contract  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  trans- 
portation, not  exceeding  the  necessities  of  the  current  year;  such 
contracts  are  not  within  the  prohibition  of  the  former  section. 
md. 

11.  A  retired  officer  of  the  Army  does  not  vacate  his  commission  by  ac- 

cepting a  civil  office,  unless  it  be  an  office  in  the  diplomatic'  or 
consular  service,  in  which  latter  case  he  is  to  be  regarded  as 
having  resigned  his  place  in  the  Army.  Frqp  the  general  law 
applicable  to  such  case  (contained  in  section  1223  Rev.  Stat.),  a 
certain  class  of  retired  officers  described  in  the  act  of  March  3, 
1875,  chap.  178,  are  excepted.    3Cf, 
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12.  He  is  not  pieoluded  from  holding  a  civil  office  that  does  not  belong 

to  the  diplomatic  or  consular  service.    Ihid. 

13.  H.,  an  assistant  quartermaster  (whose  commission  is  Junior  to  the 

commissions  of  twenty- two  other  assistant  quartermasters),  hav- 
ing served  as  an  assistant  quartermaster  of  volunteers  from  June 
9f  1862,  to  March  22, 1867,  andfrx>m  the  latter  date  as  an  assistant 
quartermaster  in  the  Regular  Army  under  his  present  commission, 
claimed  to  be  entitled  to  promotion  to  the  grade  of  major  in 
the  Quartermaster's  Deparfcment  on  account  of  fourteen  years' 
continuous  serWoe.  An  obstacle  to  immediate  promotion  being 
presented  by  section  4  of  the  act  of  March  3,  1875,  chap.  126,  the 
question  is  whether  H.  is  entitled  to  be  promoted  nx>on  the  next 
happening  of  a  vacancy  in  said  grade,  the  provisions  of  that  sec- 
tion not  being  in  the  way:  Held  (1)  that  he  is  not  so  entitled  on 
the  ground  of  continuous  service ;  (2)  that  imder  existing  law 
the  right  to  promotion,  in  case  of  such  vacancy,  would  be  gov- 
erned by  seniority  of  commission,  iri'espective  of  the  past  service 
of  the  officer.    330. 

14.  An  order  which  relieves  a  soldier  frx>m  duty  in  his  company,  but 

requires  him  to  immediately  report  for  duty  in  another  branch  of 
the  military  service,  is  not  a  furlough  (though  it  be  so  styled  in 
the  order),  but  is  essentially  a  detail  for  other  duty,  and  must  be 
treated  as  such.     362. 

15.  The  Secretary  of  War  can  release  a  soldier  from  his  contract  of  en- 

listment by  a  discharge,  but  has  no  power  to  suspend  it,  even 
with  the  soldier's  consent.     Ibid, 

16.  In  1870,  B.,  a  retired  officer  of  the  Army,  was  appointed  to  and  ac- 

cepted the  office  of  consul-general  at  Loudon.  Since  his  appoiut- 
ment  his  name  has  been  borne  on  the  Army  Register  as  a  retired 
officer,  but  he  has  not  received  pay  as  such.  He  is  not  of  the 
class  of  retired  officers  described  in  the  fint  proviso  of  section  2  of 
the  act  of  March  3,  1875,  chap.  178 :  Heldy  upon  consideration  of 
the  provisions  of  sections  1094  and  1223  Rev.  Stat,  (the  latter 
section  embodying  so  much  of  section  2,  act  of  March  30, 1868, 
chap.  :)8,  as  related  to  officers  of  the  Army),  together  with  sec- 
tion 2  of  the  act  of  1875  aforesaid,  that  B.  has  oeased  to  be  a  re- 
tired officer  of  the  Army  by  effect  of  the  statutory  provision  em> 
bodied  in  said  section  1223,  and  that  his  name  cannot  legally  be 
continued  on  the  retired  list.    407. 

17.  Agreeably  to  the  intmt  of  Congress,  the  clause  in  the  second  section 

of  the  act  of  March  3,  1875,  referring  to  the  provisions  of  section 
2  of  the  act  of  March  30, 1868,  must  be  deemed  to  limit  the  opera- 
tion of  section  1223  Rev.  Stat.     Ibid, 

18.  The  words  '^  every  such  officer,"  as  used  in  the  first  proviso  of  sec- 

tion 2  of  the  act  of  1875,  cover  all  retired  officers  who  are  in- 
cluded witl^in  the  preceding  part  of  the  same  proviso,  but  do  not 
apply  to  others.    Ihid. 

19.  The  provision  in  the  second  clause  of  paragraph  5,  Army  Regnla- 
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tious  of  18G3,  for  deteriniDiug  the  rauk  of  offioere  of  differeut  i^e^^i- 
ments  or  coi-ps  whoHe  coniiuiftsioiiH  are  of  the  name  date  and  grade, 
which  reads :  "2d.  By  former  rauk  and  service  in  the  Army  or 
Marine  Corps/'  considered  and  construed.  410. 
•20.  The  word  *^Army/'  as  there  employed,  is  to  be  undei-Htood  us  embrac- 
ing the  entire  military  forces  of  the  Unit.ed  States,  whether  regu- 
lar or  vohmt^^er.     I  hid, 

21.  The  word ''service"  does  not  mean  service  in  all  capacities,  bftt 

service  in  the  former  rank;  /.  f.,  as  a  c^nmitssioned  officer.    411. 

22.  Accordingly,  where  the  former  service  of  two  officers  was  in  differ- 

ent grades  (whether  in  the  regular  or  volunteer  army),  the  one 
who  served  in  the  higlier  grade  is  entitled  to  the  superior  rank  ; 
where  both  officers  hold  the  same  grade,  the  one  who  Hcrved  the 
longer  in  that  grade  is  to  be  preferred.     I  hid, 

23.  The  poHition  of  tnistee  of  the  Cincinnati  .Southern  Railway — the 

duties  which  appertain  to  it  being  detiued  by  certain  acts  of  the 
Ohio  legislature,  and  ap|M)intments  thereto  and  I'emovals  there- 
from being  made  by  the  Judges  of  the  superior  court  of  the  city 
of  Cincinnati,  by  which  court  the  compensation  of  the  trustee  is 
also  fixed — is  a  civil  office  within  the  meaning  of  section  1222 
Rev.  Stat.,  ami,  therefoi'e,  upon  acceptance  of 'an  appointment 
to  such  trusteeship  by  an  officer  of  the  Army  his  commission 
in  the  Army  would  become  vacated.     551. 

24.  In  January,  186.3,  M.,  then  colonel  of  a  regiment  of  Wisconsin  vol- 

unteers in  the  military  service  of  the  United  States,  was  bj'  order 
of  the  President  dismissed  the  service  without  trial.  In  October, 
18(»3,  the  President  iss4ied  the  following  instructions  :  **  Let  tjie 
onler  dismissing  Colonel  M.  be  revoked,  and  he  ordered  to  report 
to  General  (xrant,  as  above  advised,  with  the  modification 
that  the  ordering  a  court-martial  be  in  the  discretion  of  Qeneral 
Grant.''  In  November,  1663,  these  instructions  were  returned  to 
the  President  by  the  Secretary  of  War,  with  the  information  that 
the  restoration  of  M.  to  the  command  of  the  regiment,  his  snccess- 
<u*  liaving  already  been  appointed  and  uuistered  in,  was  imprac- 
ticable; and  the  President  took  no  further  action  in  the  case. 
Advised  tliat  it  is  not  now  competent  to  the  Secretary  of  War  to 
publish  the  said  instructions  of  the  President,  and,  in  execution 
thereof,  to  grant  M.  an  honorable  discharge  as  of  the  date  of  the 
ranster-in  of  his  successor.  658.  , 
See  Indian  Tkrritory;  Military  Academy;  Resignation;  3,  4; 
TRAVKLINC4  Alix)Waxck8,  4,  5 ;  Witness. 

ARTICLES  FOR  THE  GOVERNMENT  OF  THE  NAVY. 
See  Naval  Academy,  2;  Navy,  1. 

ARTICLES  OF  WAR. 

See  Dkarrtior,  1,  5. 

ASSIGNMENT. 

See  Contract  12 ;  Pay  Accounts  ok  Army  Opfickr6,  2. 
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ASSISTANT  APPRAISljlRS  AT  NEW  YORK. 
See  Appointment,  10,  11, 

ASSISTANT  i:.  S.  ATTORNEY. 
See  Compensation,  8. 

ATTORNEY-GENERAL. 

1.  The  Xttomey-General  is  not  authorized  to  give  an  official  opinion 
in  reAponae  to  a  call  from  the  hea<l  of  a  Department,  though  the 
call  is  made  at  the  request  of  a  committee  of  Congress,  where 
the  question  proposed  does  not  arise  in  the  administration  of  siich 
Department.     138. 

"2,  The  Attorney-Greoeral  is  not  authorized,  by  the  law  creating  aud 
defining  his  office,  to  give  legal  opinions  at  the  call  of  either 
House  of  Congress  or  of  Congress  itself.  His  duty  to  render  such 
opinions  is  limited  to  calls  from  the  Pn^sident  and  heads  of  De- 
partments.   475. 

3.  The  Attorney-General  cannot  with  propriety  give  an  official  opinion 
to  the  head  of  a  Department  upon  the  question  whether  it  is  ex- 
pedient for  him  to  prosecute  an  appeal  in  a  matter  of  public  in- 
terest pending  before  another  Department.     574. 

BANKRUPTCY. 

Bankruptcy  proceedings  against  mcnibera  of  a  partnership  individ- 
ually do  not  affect  relations  between  such  partnership  and  its 
creditors  or  debtors.     28. 

BANKS  AND  BANKERS. 
•      See  Intkrx.vl  Revp:xuk,  4,  5,  8. 

BIDDLE  MANUFACTURING  COMPANY  CASE. 

Former  opinion  in  this  case  referred  to  (see  opinion  of  August  2. 
1H75),  and  for  reasons  stated  advised  that  payment  of  the  claim 
be  suspended  for  a  reasonable  time,  say  thirty  days.    'M, 
See  Bankruitcy. 

BLANK  MANIFESTS  AND  CLEARANCES. 
See  Customs  Laws,  29. 

BOND. 

1.  A  bond  which  accompanies  a  proposal  for  carrying  the  mail,  though 

actually  signed  by  the  parties  thereto  in  one  of  the  States,  is  to  be 
regarded  as  made  at  Washington,  the  intended  place  of  deliver^'. 
471. 

2.  Hence,  where  a  married  woman  is  on  such  a  l>ond  as  a  surety  for  her 

husband,  her  capacity  to  enter  into  the  contract  for  suretyship 
ami  thereby  to  subject  her  separate  propert.y  to  liability,  must  be 
detiTinined  by  the  laws  of  the  District  of  Columbia.     Ihid. 

3.  Under  tJie  laws  of  the  District,  a  married  woman  cannot  thus  bind 

ber  separate  property.     Ibid, 
Si^e  Official  Bond. 
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BONDS  OF  THE  UNITED  STATES. 

1.  The  provision  in  the  act  of  July  14, 1S70,  chap.  256,  requiring  bonds 

i.ssued  thereunder  to  be  made  **  redeemable  in  coin  of  the  present 
standard  value,"  does  not  authorize  the  Secretary  of  the  Treasury 
to  stipulat-e  in  the  body  of  the  bond  that  it  shall  be  redeemed  in 
coin  of  the  standard  value  existing  at  the  date  of  the  issue  of  the 
bond.    233. 

2.  The  word  ^'  present,"  in  that  provision,  refers  to  the  date  of  the 

act;  and  the  bond  cannot  be  made  otherwise  redeemable  than  in 
coin  of  standard  value  at  the  date  of  the  act.     Ibid. 

3.  Section  3702  Rev.  Stat,  does  not  authorize  relief  to  be  given  in  the 

case  of  coupons  destroyed  or  defaoed  after  their  separation  from 
the  bonds  to  which  they  were  <'itt>ached.  Its  provisions  apply 
solely  to  destroyed  or  defaced  interest-bearing  btuids.     438. 

4.  Coupons,  whilst  remaining  attached  to  the  bonds  with  which  they 

were  issued,  are  to  be  regarded  as  parts  thereof,  and,  if  then  de- 
faced or  destroyed,  the  case  would  fall  within  the  section  as  one 
of  partial  defacement  or  destruction  of  the  bond.  But  they  lose 
that  chRnict«^r  after  being  detached.     Ibid. 

5.  Where  satisfactory  proof  is  furnished  that  a  registered  bond,  called 

in  for  redemption,  has  been  lost,  payment  thereof  may  be  made 
upon  a  bond  of  indemnity  being  given  by  the  owner  in  conform- 
ity with  the  rftr[Mirement8  of  section  3705  Rev.  Stat.     468. 

BOUNTY. 

The  heirs  or  legal  representatives  of  deceasetl  colored  soldiers  en- 
listed during  tlie  rebellion,  and  bonie  on  the  rolls  as  slaves, 
are,  by  virtue  of  the  act  of  March  3,  1873,  chap.  262  (section 
472:J  Rev.  Stat. ),  entitled  t^  bounty ;  the  effect  of  that  statute 
being  to  exteud  the  provisions  of  the  bounty  acts  alike  to  all 
coUu'ed  soldiers,  whatever  their  former  statufi  might  have  been. 
474. 

BOUNTY-LAND  CLAIMS. 

The  prohibition  contained  in  the  joint  resolution  of  March  2,  1867 
(the  provisions  of  which  are  embodied  in  section  3480  Rev.  Stat.) 
is  applicable  to  claims  for  bounty  land  ;  the  intent  of  Congress 
being  to  include  therein  all  manner  of  claims  and  demands — not 
only  pecuniary,  but  other  claims  as  weM.     450. 

CADET. 

See  Naval  Acadrmy,  1,  2,  3. 

CANAL-BOATS. 

See  ENROLLMENT  AND   LlCKNSE   O''   VESSELS,  1,  2,  3. 

CARPET  WOOLS. 

See  Customs  Laws,  9,  10. 

CARRIAGES. 

See  Cr.STOMs  Laws,  12,  16. 
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CENTENNIAL  EXHIBITION. 

See  Appropriations,  3 ;  Ofkickr. 

CHECKS  OP  DISBURSING  OFFICERS. 
See  Disbursing  Officers,  1,  2. 

CHICORY  ROOT. 

See  Customs  Laws,  25. 

CHORPENNING  CASE. 

See  Claims,  1,  2,  3.    (See,  also,  NotSj  p.  26.) 

CIGAR-BOXES. 

See  Internal  Rk venue,  13. 

CITIZENSHIP. 

1.  S.,  a  Pnissiau  mibject  by  birth,  became  naturalized  in  the  United 

Stales  in  1854.  About  five  years  afterwards  he  returned  to  Ger- 
many with  his  family,  in  which  was  a  son,  four  years  old,  bom 
in  the  United  States,  and  became  domiciled  at  Weisbaden,  where 
both  father  and  son  have  since  continuously  resided.  The  son, 
who  is  now  twenty  years  of  age,  having  been  called  upon  by  the 
German  Government  to  report  for  military  duty,  S.  invokes  the 
intervention  of  the  United  States  legation  at  Berlin,  on  the 
ground  that  his  son  is  by  birth  an  American  citizen,  but  declines, 
in  behalf  of  the  son,  to  give  any  assurance  of  intention  on  the 
part  of  the  latter  to  return  to  the  United  States  within  a  reason- 
able time  and  assume  his  duties  as  a  citizen :  Held  (1)  that,  under 
article  4  of  the  treaty  of  1868  with  North  Germany,  the  father 
must  be  deemed  to  have  abandoned  his  American  citizenship, 
and  to  have  resumed  the  German  nationality;  (2)  that  the  son 
being  a  minor,  acquired  under  the  law  of  Germany  the  nationality 
of  his  father,  but  did  not  thereby  lose  his  American  nationality  ; 
(3)  that  upon  attaining  his  majority  the  son  may,  at  his  own 
election,  return  and  take  the  nationality  of  his  birth  or  retain 
the  German  nationality  acquired  through  his  father;  (4)  yet 
that  during  his  minority,  and  while  domiciled  with  the  father  in 
Germany,  he  cannot  rightfully  claim  exemption  from  military 
duty  there.  Advised^  therefore,  that  the  cise  presented  does  not 
call  for  interference  on  the  part  of  the  American  Government.     15. 

2.  A  Spanish  subject  by  birth  wan  naturalizA'd  in  the  United  States 

in  Feburary,  1876,  and  thereupon  his  son,  aged  tw^enty,  who  was 
bom  in  the  island  of  Cuba,  applied  to  the  State  Department  for 
a  passport,  stating  that  he  had  resided  in  the  United  States  for 
five  years,  but  that  it  was  his  intention  to  reside  in  the  country 
of  his  nativity  and  engage  in  business  there  :  Held  that  the  son, 
being  a  minor  at  the  time  of  the  naturalization  of  his  father, 
must  be  considered  a  citizen  of  the  United  States  within  the 
meaning  of  section  2172  Rev.  Stat.,  and  that  no  ground  exists 
for  withholding  the  issue  of  a  passport  to  him  on  the  score  of  na- 
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tionality.  Held,  further,  that  the  circamstanoe  that  he  intends 
to  return  to  and  reside  in  the  country  of  his  birth  does  not  make 
him  less  entitled  to  a  pansport  than  if  his  intended  destination  were 
elsewhere.    114. 

3.  The  laws  of  the  United  States  authorize  the  issue  of  passports  to 

all  citizens  thereof,  without  distinction,  whether  native-bom  or 
naturalized.     Ibid, 

4.  Accordingly,  when  a  naturalized  citizen  applies  for  a  passport, 

though  with  a  view  to  traveling  or  residing  in  the  country  of 
his  former  nationality,  his  right  to  have  the  passport  issued  to 
him  is  just  as  obligatory  upon  the  State  Department  as  if  he  were 
a  native-bom  citizen  intending  to  go  to  the  same  country.    Ibid, 

5.  An  alien  woman  married  F. ,  a  naturalized  citizen  and  resident  of 

the  United  States,  who  died  in  1860.  In  1862  she  married  D'A., 
an  alien,  who  was  domiciled  in  the  United  States,  but  who  sub- 
sequently died  without  becoming  a  citizen  thereof.  She  claims, 
under  section  2  of  the  act  of  March  3, 1871,  chap.  116,  compensa- 
tion for  her  separate  property  taken  during  the  lifetime  of  her 
second  husband:  Meld  that  by  virtue  of  the  provision  of  the 
statute  embodied  in  section  1994  Rev.  Stat.,  the  claimant  upon 
her  firat  maiTiage  acquired  a  permanent  status  of  citizenship, 
which  could  be  lost  only  as  in  the  case  of  other  citizens;  that 
this  status  was  not  aifeot«d  by  her  subsequent  marriage ;  and 
that  she  is  a  citizen  of  the  United  States  within  the  meaning  of 
section  2  of  said  act.    599. 

CIVIL  OFFICE,  ACCEPTANCE  OF  BY  ARMY  OFFICER. 
See  Army,  23. 

CLAIMS. 

1.  The  award  made  by  the  Postmaster-General  in  favor  of  George 

Chorpenning,  December  2!},  1870,  under  the  joint  resolution  of 
July  15,  1870,  was  not  in  its  nature  binding  upon  the  United 
States  until  paid,  and  might  be  rendered  null  by  the  action  of 
Congress  at  any  time  prior  to  its  payment.    19. 

2.  Congress  having,  before  payment  thereof,  by  joint  resolution  of 

February  9,  1871,  repealed  the  joint  resolution  of  1870,  under 
which  the  PoHt master-General  had  acted,  and  by  subsequent  acts 
(see  16  Stat.,  519,  572;  17  Stat.,  82)  forbidden  payment  to  be 
made  out  of  appropriations  under  control  of  the  Post-Offlce 
Department,  the  award  thereupon  ceased  to  have  any  efficacy. 
Ibid.     (See,  also,  yote,  p.  26.) 

3.  It  does  not  now  constitute  a  valid  foundation  of  claim,  and  an 

action  would  not  be  maintainable  thereon.     Ibid. 

4.  By  the  act  of  February'   18,  1875,  chap.   80,  which  amends  the 

Revised  Statutes  by  adding  after  section  300  *  •  •  ''section 
300  B,"  the  Commissar^'-General  is  authorized  to  examine  claims 
submitted  by  loyal  citizens  of  the  State  of  Tennessee,  and  of  the 
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counties  of  Berkeley  and  Jefferson,  West  Virginia,  for  subsistence 
stores  taken  or  received  during  the  rebellion.    35. 

5.  It  iB  not  material  whether  the  actual  presentation  of  such  claims  to 

him  occurred  before  or  after  the  adoption  of  that  act.    Ilrid, 

6.  It  is  not  competent  to  the  Third  Auditor  and  Second  Comptroller 

of  the  Treasury  to  adjust  a  claim  for  alleged  loss  or  damage  aris- 
ing on  breach  of  a  contract  wherein  the  government  undertook 
to  furnish  the  claimant  with  transportation  **  for  men  and  ani- 
mals employed  for  the  work,  also  for  the  necessary  subsistence, 
forage,  materials,  machinery,  and  tools.''    39. 

7.  The  authority  of  those  officers  to  settle  claims  or  accounts  of  any 

kind  against  the  United  States  is  derivable  solely  from  legisla- 
tive enactment.    Ihid. 

8.  The  statutory  provisions  conferring  upon  them  authority  in  that 

regard  reviewed;  and  held  that  the  authority  so  conferred 
does  not  extend  to  the  settlement  of  any  claims  or  accounts  for 
compensation  for  damages  (  whether  the  damages  were  sustained 
by  the  loss  of  property  or  otherwise)  other  than  such  as  are  of 
the  classes  specifically  described  in  those  provisions.    Ibid. 

9.  To  satisfy  the  requirement  of  the  statute  which  makes  '^  the  loyalty 

of  the  claimant ''  an  essential  element  in  a  claim  presented  under 
the  act  of  July  4,  18&1,  chap.  240,  in  order  to  warrant  a  recom- 
mendation for  settlement  thereof,  proof  of  a  pardon  is  sufficient. 
60. 

10.  Under  section  7  of  the  act  of  March  2,  1867,  chap.  169,  and  section 

39  of  the  act  of  June  6,  1872,  chap.  315,  also  the  appropriation 
act  of  March  3,  1875,  chap.  129,  John  D,  Sanborn  is  entitled  to 
such  sums  only  as  the  Commissioner  of  Internal  Revenue  (within 
the  limit  of  the  appropriation)  has  agreed  to  pay,  and  the  pay- 
ment whereof  is  approved  by  the  Secretary  of  the  Treasury,  for 
services  of  the  following  description,  viz:  *^For  detecting  and 
bringing  to  tiial  and  punishment  persons  guilty  of  violating  the 
internal-revenue  laws,  or  conniving  at  the  same,  in  cases  where 
such  expenses  are  not  otherwise  provided  by  law."    88. 

11.  The  independent  action  of  each  of  those  officers  (the  Commissioner 

and  the  Secretary)  is  necessary  to  warrant  payment ;  neither  can 
delegate  to  the  other  his  powers.     Ibid, 

12.  Previous  to  the  act  of  June  22,  1870,  chap.  150  (sections  :i63-366 

Kev.  Stat.)y  C.  &  W.  were  retained,  with  the  approbation  of 
the  Solicitor  of  the  Treasury,  to  defend  certain  suits  brought 
against  R.,  formerly  collector  of  the  port  of  New  York,  for  acts 
done  by  him  officially.  Services  were  rendered  under  this 
retainer  between  September,  1873,  and  April,  1875,  which 
remain  unpaid  for :  Held  that  the  Treasury  Department  is 
authorizetl  to  settle  and  pay  the  claim  for  these  services.    168. 

13.  In  June,  1835,  a  steamboat  was  chartered  by  the  Government  to 

run  on  the  Chattahoochee  and  Apalachicola  Rivers,  the  manage- 
ment of  the  vTSkft  being  left  in  charge  of  the  owners.     While 
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tinder  charter  it  was  accidentally  lost  by  fire :  Held  that  the 
boat  was  not  in  the  military  service,  within  the  meaning  of  sec- 
tion 2  of  the  act  of  March  3,  1S49,  chap.  1>S9,  as  amended  by  sec- 
tion 5  of  the  act  of  March  3,  1863,  chap.  78,  and  that  the  United 
States  incurred  no  liability  for  the  loss.    905. 

14.  In  Febmary,  1861,  and  previoosly,  G.  had  a  contract  (with  the 

oanal  provision  for  one  month's  pay  where  service  is  discontinned) 
for  cairying  the  mail  on  ronte  H076  from  San  Antonio  to  Los 
Angeles,  via  £1  Paso,  which  was  by  an  order  of  the  Postmaster- 
General  issued  on  the  16th  of  March,  1861,  in  pnrsnance  of  the 
act  of  Febmary  27,  1861,  chap.  57,  extended  until  June,  1865. 
Subsequently,  on  the  30th  of  May,  1861,  the  Postmaster-General 
issued  an  order  (under  the  act  of  February  28,  1861,  chap.  61) 
discontinuing  the  service  between  San  Antonio  and  £1  Paso  until 
it  could  be  safely  restored.  In  1863  the  Pont-Offlce  Department 
declined  to  make  an  allowance  for  discontinuance  of  service  on 
this  part  of  the  rout^,  for  the  reasou  that  it  *'  stands  in  the  same 
category  with  the  mass  of  Southern  mail  contracts,  and  must 
await  whatever  action  is  taken  on  them'':  Held  (1)  that  this 
was  not  a  final  abjudication  upon  the  claim  for  one  month's  pay 
for  said  discontinuance,  but  amounted  only  to  a  postponement  of 
its  consideration,  and  that  the  Department  is  not  precluded 
thereby  from  now  passing  upon  the  claim  ;  (2)  that  though  the 
action  of  the  Postmaster-General  in  discontinniug  the  service 
was  taken  under  the  act  of  February  28,  1861,  the  contractor  is 
nevertheless  entitled  to  the  one  month's  pay  by  virtue  of  his  con- 
tract, agreeably  to  the  law  as  laid  down  in  the  case  of  Reeside  vs. 
United  States  (8  Wall.,  38).    364. 

15.  The  Continental  Bank-Not-e  Company  of  Now  York  contracted  to 

furnish  and  deliver  to  the  Post-Oflice  Department  for  the  term  of 
four  years,  commencing  May  1,  1873,  all  the  adhesive  postage 
stamps  which  might  be  required  by  the  Department,  and  agreed 
to  keep  on  hand  at  all  times  a  stock  of  stamps  sufficient  to  meet 
all  orders  of  the  Department.  For  the  stamps  delivered  in  pur- 
suance of  the  agreement  the  company  were  to  b^  paid  at  a  cer- 
tain rate  per  thousand,  which  was  to  be  ^'full  compensation  for 
everything  required  to  be  done  or  Airnished  "  under  the  contract. 
On  the  24tli  <if  April,  1877,  just  before  the  contract  expired,  a 
new  agreement  was  made  with  same  company,  to  commence 
on  May  1,  1877,  by  which  the  stamps  were  to  be  furnished  at  a 
lower  rate.  At  the  expiration  of  the  first  contract  a  surplus 
st-ock  of  stamps  remained  on  the  company's  hands,  which  were 
delivered  in  fulfillment  of  orders  under  the  second  contract,  and 
for  which  the  company  claims  an  allowance  at  the  rate  fixed  in 
the  first  contract:  i/c/d  that  the  claim  is  inadmissible,  and  that  the 
company  should  only  be  paid  therefor  according  to  the  rate  fixed 
in  the  second  ooiitrtict.     382. 

16.  The  Chesapeake  and  Ohio  Railroad  Company,  being  under  no  obli- 
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gation  by  contract  or  otherwise*  to  convey  the  mail  from  Char- 
lottesville to  the  University  of  Virginia  (at  which  point  the 
company  several  years  ago  disoontinned  its  station,  and  has  since 
declined  there  to  receive  or  deliver  passengers,  freight,  or  mails), 
is  entitled  to  the  sum  of  $1,850,  withheld  from,  its  pay  as  a  mail 
carrier  to  defray  the  expense  of  that  service.    397. 

17.  Soon  after  the  passage  of  the  act  of  May  18,  1872,  chap.  172,  H. 

filed  in  the  Treasury  Department,  under  the  fifth  section  of  that 
act,  a  claim  for  the  proceeds  of  2,835  bales  of  cotton.  In  March, 
1875,  the  then  Secretary  of  the  Treasury  (Bristow)  finally  acted 
thereon,  allowing  the  claimant  a  certain  sum  as  the  proceeds  of 
104  bales,  and  formally  rejecting  the  remainder  of  the  claim. 
Subsequently  the  claimant  made  application  to  the  next  succeed- 
ing Secretary  (Morrill)  for  a  reopening  of  the  case,  which  was 
denied.  Application  for  a  reopening  being  again  made,  upon 
substantially  the  same  grounds  as  before :  Held  that  the  decision 
heretofore  made  by  the  Treasury  Department  upon  the  claim 
cannot  legally  and  with  propriety  be  reopened  by  the  present 
Secretary. 

18.  In  the  determination  of  questions,  whether  of  law  or  fact,  arising 

upon  claims  filed  under  said  section,  the  Judgment  of  the  Secre- 
tary is  not  subject  to  direction  or  control ;  he  acts  independently, 
even  of  the  Executive. 

19.  In  the  matter  of  the  claim  of  the  Burlington  and  Missouri  River 

Rftilroad  Company  of  Nebraska,  for  military  transportation: 
Advised  (after  review  of  the  act  of  May  15,  1856,  chap.  28 ;  sec- 
tions 18,  19,  and  20  of  the  act  of  July  2,  1864,  chap.  216;  section 
6  act  of  July  1,  1862,  chap.  120;  and  Joint  resolution  of  April  10, 
1869,  which  relate  to  the  establishment  of  the  road  in  Nebraska ; 
and  upon  consideration  of  the  provisions  of  the  acts  of  June  16 
and  22,  1874,  and  of  March  3, 1875,  forbidding  the  payment  of  mil- 
itary transportation  to  a  certain  class  of  railroads),  that  payment 
be  withheld  from  the  company  until  its  right  thereto  is  Judicially 
established.  458. 
20.  C.  au(L  F..  borrowed  from  W.  a  flat-boat,  to  use  in  repaiiing  a 
dredge-boat  belonging  to  the  United  States,  employed  in  improv- 
ing the  Ohio  River.  By  direction  of  a  subordinate  officer  of  en- 
gineers the  fiat-boat  was  U8»d  in  removing  a  wreck,  the  removal 
of  which  had  been  ordered  by  the  engineer  officer  in  charge  of 
the  Ohio  River  improvement,  who,  however,  did  not  direct  the  flat- 
boat  to  be  so  used.  W.  subsequently  brought  suit  against  C. 
and  F.  for  this  unauthorized  use  of  his  property,  and  recovered 
Judgment  against  C,  the  amount  of  which  F.  (being  on  the 
bail-bond  of  C.)  was  ultimately  compelled  to  pay.  F.  claims 
reimbursement  of  the  amount  from  the  Government :  Held  that 
the  payment  by  F.  was  in  satisfaction  of  damages  recovered  for 
a  private  boat,  in  respect  to  which  the  United  States  was  under 
no  liability  whatever ;  and  that,  even  if  it  were  a  valid  claim. 
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it  is  not  within  the  sij^pe  of  the  appropriation  for  the  Ohio 
River  improvement.    487. 

21.  The  act  of  February  21,  1867,  chap.  57,  does  not  forbid  the  settle- 

ment of  a  claim  for  the  use  and  occupation  of  real  estate  by  the 
military  authorities  or  troops  of  the  United  States  after  the  ter- 
mination of  the  war  for  the  suppression  of  the  rebellion,  though 
such  use  and  occupation  may  have  commenced  during  the  war 
and  continne<l  down  to  the  period  covered  by  the  claim.     572. 

22.  An  alien  woman  married  F.,  a  naturalized  citizen  and  resident  of 

the  United  States,  who  died  in  1860.  In  1862  she  married  D'A., 
an  alien,  who  was  domiciled  in  the  United  States,  but  who  sub- 
sequently died  without  becoming  a  citizen  thereof.  She  claims, 
under  section  2  of  the  act  of  March  3,  1871,  chap.  116,  compensa- 
tion for  her  separate  property  taken  during  the  lifetime  of  her 
second  husband :  Held  that  by  virtue  of  the  provision  of  the 
statute  embodied  in  .section  1094  Rev.  Stat.,  the  claimant  upon 
her  first  marriage  acquired  a  permanent  status  of  citizenship, 
which  could  be  lost  only  as  in  the  case  of  other  citizens  ;  that  this 
status  was  not  afiected  by  her  subsequent  marriage ;  and  that 
she  is  a  citizen  of  the  United  States  within  the  meaning  of  sec- 
tion 2  of  said  act.    599. 

23.  7  he  act  of  March  3,  1877,  chap.  106,  made  an  appropriation  in 

these  terms :  *^  For  payment  of  amounts  certified  to  be  due  by  the 
accounting  officers  of  the  Treasury  Department  for  transportation 
of  the  Army,  being  for  the  service  of  the  fiscal  year  1871  and  prior 
years,"  &c.  Among  the  "amounts  certified"  was  an  amount 
found  due  on  settlement  of  a  claim  of  the  State  of  Kentucky  "for 
the  use  and  occupation  by  the  Army  of  the  United  States  of  the 
slackwater  navigation  of  the  Green  and  Big  Barren  Rivers  from 
November  1,  1861,  to  June  30,  1865";  Held  (1)  that  the  claim  of 
the  State  is  within  said  appropriation;  (2)  that  it  is  not  trans- 
missible to  the  Court  of  Claims  under  section  1063  Rev.  Stat. ;  (3) 
that  the  Secretary  of  War,  to  whom  the  amount  was  certified,  is 
bound  under  section  191  Rev.  Stat,  to  issue  his  requisition  for 
pajTuent  thereof,  without  regard  to  his  own  view  of  the  merits, 
unless  there  be  "any  facts"  which  in  his  judgment  affect  the 
correctness  of  the  balance;  in  this  case  he  is  authorized,  before 
signing  the  requisition,  to  submit  the  facts  to  the  Comptroller; 
(4)  upon  such  submission,  the  decision  of  the  Comptroller  is 
"  final  and  conclusive."    626. 

CLARK  THREAD  COMPANY.  CASE,  RULING  IN. 
See  Customs  Laws,  27. 

CLEARANCE  OF  VESSELS. 
See  CcsTOMs  Laws,  19. 

COAST  SURVEY  SERVICE,  ALLOWANCES  ON. 

The  additional  allowances  for  subsistence  provided  for  by  section 
4688  Rev.  Stat,  can  legally  be  made  to  olflcers  of  the  Army  or 
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Navy  while  employed  on  coast-snrrey  service.  Such  allowances 
are  not  within  the  prohibition  made  by  the  final  clause  of  section 
4684  Rev.  Stat.    28:1 

COLLECTOR  OF  CUSTOMS. 

1,  Where  the  office  of  collector  of  customs  is  in  *'  abeyance,"  the  duties 

thereof,  whilst  it  remains  in  abeyance,  may  lawfully  be  per- 
formed by  his  special  depnty,  if  there  be  one ;  if  there  be  no  such 
deputy,  then  by  the  naval  oMcer,  ani  so  on,  as  provided  in  sec- 
tion 2625  Rev.  Stat.,  in  the  order  there  named. 

2.  The  authority  t<o  exercise  the  duties  of  th3  o!fice  in  that  case  is, 

however,  not  imparted  by  section  2625,  bat  by  section  1769  Rev. 
Stat.,  within  the  terms  of  which  latter  section  the  above-named 
officers  (in  the  onler  referred  to)  come,  agreeably  t<o  the  con ntr ac- 
tion given.     Ibid. 

COMMISSIONER  OF  PATENTS. 
See  CojJTRACT,  27,  :U,  32. 

COMMISSIONER  OF  THE  (iENERAL  LAND  OFFICE. 
See  Lands,  Public,  2. 

COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA. 
See  District  ok  Columbia,  1,  2;  Advertiskments,  2. 

COMPENSATION. 

1.  Under  the  i>rovision  in  the  a^t  of  March  3,  1S75,  chap.  131,  which 

reads,  **  To  enable  the  Secretary  of  the  Treasury  to  pay  Robert 
I).  Lacey,  lat«  captain  and  quartermaster,''  a  certain  sum,  "  as 
the  amount  due  him  as  arreara^res  of  pay  while  on  duty  and  prior 
to  his  final  disoharge,"  the  settlement  should  take  the  course 
appropriate  to  an  account  accruing  in  the  Treasury  Department, 
and  payment  be  made  by  the  Secretary  of  the  Treasury  without 
a  requisition  from  the  Secretary  of  War.     45. 

2.  Where  a  special  agent  of  the  Post-Office  Deparfcmdnt,  in  receipt  of 

a  fixe<l  compensation,  performed  services  as  a  deputy  marshal : 
Held  (upon  considerati(m  of  section  1765  Rev.  Stat.)  that  he  can- 
not be  allowed,  in  respect  of  such  service j,  anything;  boyond  act- 
ual  axpcHBen  incurred.     71. 

3.  Special  agents  employed  by  the  Postmaster-Oeue:«1  under  section 

4017  Rev.  Stat.,  are  entitled  to  an  allowance  for  traveling  and 
incidental  expenses,  within  the  limit  there  prescribed,  only  while 
they  are  actually  employed  in  the  service.    75. 

4.  The  provision  in  section  4017  Rev.  Stat.,  for  traveling  and  inciden- 

tal expenses  of  special  agents  of  the  Post-OIfico  Department, 
while  it  limits  the  allowance  tooacha«^ent  to  "a  sum  not  exceed- 
ing five  dollars  a  day,"  does  not  entitle  the  agent  to  have  that 
amount  allowed  him  where  he  has  agreed  with  the  Department 
to  take  a  less  sum  per  day  for  such  expenses.     82. 
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5.  In  ascertaining  the  storage  fand  out  of  which  the  ouotoms  officer 

is  entitled  to  retain  the  maximam  allowed,  under  section  5  of  the 
act  of  March  3,  1841,  chap.  35  (section  2647  Rev.  Stat.),  all  stor- 
age fees  received  are  to  be  compnted,  including  those  which  have 
accrued  from  storage  of  nuerehandise  in  buildings  ownerl  b}'  the 
Government     117. 

6.  ITpon  examination  of  section  7,  act  of  March  2,  1867,  chap.  169  (sec. 

3463  Rev.  Stat.) ;  act  of  July  20, 1868,  chap.  176 ;  act  of  March  3, 

1869,  chap.  121 ;  act  of  April  10,  1869,  chap.  15;  act  of  July  19, 

1870,  chap.  251 ;  act  of  March  3,  1871,  chap.  113;  sec.  1,  act  of 
May  8,  1872,  chap.  140  (sec.  256  Rev.  Stat.) ;  nee.  39,  act  of  June 
6,  1872,  chap.  315;  sec.  1,  act  of  March  3,  1873,  chnp.  226;  sec.  1, 
act  of  June  19,  1874,  chap.  328;  and  sec.  1,  act  of  March  3,  1K75, 
chap.  129 :  Meld  that  the  offer  of  **  a  rewanl  for  taxes  recovere<l 
by  reason  of  information  furnished  by  the  claimant,"  contained 
in  Treasury  Circulars  No.  99,  No.  99  revist*d,  and  No  99  second 
reviBiou,  was  authorized  bv  law.    133. 

7.  Hut  no  rate  of  compensation  for  information  fnnushed  being  estab- 

lished by  those  circulars,  the  rate  fixed  by  the  Commissioner  of 
Internal  Revenue  must  in  each  separate  case  have  the  approval 
of  the  Secretary  of  the  Treasury  in  order  to  warrant  payment. 
Ibid. 
*^.  An  assistant  United  States  attorney  was  appointed  in  1874,  at  the 
retiuest  of  the  Postmaster-General,  to  aid  in  conducting  a  suit 
against  a  defaulting  postmaster.  By  the  terms  of  his  appoint- 
ment the  a.M8istanr  was  to  receive  ^'a  reasonable  compensation, 
to  be  determined  by  the  Post-Ottice  Department."  He  claims  a 
fixed  amount  as  compensation,  by  virtue  of  an  agreement  made 
previous  to  the  appointment :  Beld  that  whatever  the  previou.s 
agreement  was,  it  has  nothing  to  do  with  the  matter  of  compen- 
sation for  services  under  the  appointment,  which  latter  leaves 
the  amount  to  the  future  determination  of  the  Post^Office  Depart- 
ment— an  arrangement  wherewith  any  previous  contract  for  a 
specific  fee  is  inconsistent.     189. 

9.  In  determining  the  allowances  which  a  district  attorney  should  re- 

ceive under  section  827  Rev.  Stat.,  as  compensation  for  appearing 
by  direction  of  the  Secretary  of  the  Treasury,  or  of  the  Solicitor 
of  the  Treasury,  in  suits  against  officers  of  the  United  States  for 
acts  done  by  them,  or  for  the  recovery  of  money  received  by 
them  and  paid  into  the  Treasury,  the  Secretary  of  the  Treasury 
may,  in  his  discretion,  properly  consider  what  compensation  such 
attorney  otherwise  annually  receives  from  the  Government,  and 
limit  the  amountto  be  received  by  him  for  the  services  mentioned, 
including  what  he  thus  otherwise  receives,  to  a  sum  not  exceed- 
ing ^10,000  per  annum.    277. 

10.  The  Secretary  of  the  Treasury  cannot,  under  section  2634  Rev.  Stat., 

give  to  officers  whose  compensation  is  fixed  by  law  a  compensa- 
ti«kii  which  shall  be  rAoiilat^d  by  his  own  diioretion.    286. 
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11.  A  retired  officer  of  the  Army  who  performs  the  daties  of  a  civil 

office  which  he  may  lawfully  hold,  under  aud  by  virtue  of  an 
appointment  to  such  office,  ia  entitled  to  draw  his  pay  as  a  re- 
tired officer  and  also  the  salary  provided  for  the  civil  office  dur- 
ing the  period  of  bis  incumbency  of  the  latter  office.     306. 

12.  In  September,  1871,  R.,  a  paymaster  in  the  Navy,  was  retired  on 

furlough  pay  under  section  23  of  the  act  of  August  3,  lti61,  chap. 
42,  and  was  thereupon  allowed,  under  section  5  of  the  act  of  July 
15,  1870,  chap.  295,  one-half  of  the  highest  pay  of  his  grade.  lu 
May,  187(),  he  was  transferred  (under  section  1594  Rev.  Stat.) 
from  the  furlough  to  the  retired  pay  list.  By  section  1593  Rev. 
Stat,  officers  retired  on  furlough  pay  are  entitled  to  only  one- 
half  of  leave  of  absence  pay,  aud  by  section  1583  Rev.  Stat, 
geueral  provision  is  made  fixing  the  pay  of  retired  officers  who 
do  not  fall  under  special  provisions  in  that  and  other  sections: 
Held  that,  after  the  Revised  Statutes  took  effect,  R.  was  entitled 
to  receive  only  the  pay  provided  by  section  1593,  and  remained 
so  entitled  until  the  date  of  his  transfer,  when  he  became  entitle<l 
to  receive  the  pay  provided  by  section  1588.    31G. 

13.  Sections  1588,  1590,  aud  1593  Rev.  Stat.,  which  contain  provisions 

both  of  a  general  and  special  character  prescribing  the  compen- 
sation of  retired  naval  officers,  and  embrace  within  their  scope 
all  such  officers,  whether  of  the  line  or  stafi*,  superseded  all  pro- 
visions in  force  at  the  adoption  of  the  Revised  Statutes  by  which 
that  compensation  was  previously  regulated,  and  those  sections 
thereafter  furnished  the  only  law  upon  the  subject.    317. 

14.  In  the  absence  of  constitutional  restriction,  the  future  compensation 

of  a  public  officer  may  be  altered  at  pleasure  by  the  legislature 
during  his  incumbency,  without  violating  any  legal  right  vested 
in  him  by  virtue  of  his  appointment.    Ihid, 

15.  Accordingly,  the  retirement  of  R.,  and  allowance  to  him  of  compen- 

sation under  the  act  of  July  15, 1870,  prior  to  the  adoption  of  the 
Revised  Statutes,  did  not  give  rise  to  a  right  in  his  favor,  ^*  ac- 
cruing or  accrue<l,''  which  is  protected  by  the  saving  provision 
of  section  5597  Rev.  Stat.    Ibid, 

16.  Under  section  829  Rev.  Stat,  the  marshal  for  the  district  of  Ken- 

tucky, in  a  case  where  proceedings  are  stayed  after  levy  of  an 
execution,  and  no  moneys  are  collected  thereon,  is  entitled  to 
charge  the  half  commissions  allowed  by  the  law  of  Kentucky  to  a 
sheriff  in  such  a  case.    346. 

17.  Where  the  marshal  who  levied  the  execution  has  received  his  half 

commissions,  his  successor  will  be  entitled  to  no  more  than  half 
commissions  for  completing  the  collection  and  paying  over.    347. 

18.  Collectors  of  customs,  whose  compensation  does  not  exceed  |3,000  a 

year,  are  entitled  (under  section  4672  Rev.  Stat.),  when  acting  as 
superintendents  and  disbursing  agents  for  light-houses,  to  oom- 
pensatiou  for  their  services  as  such  disbursing  agents,  the  amount 
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whereof  in  to  be  determined  by  the  Secretary  of  the  Treasury,  but 
is  not  to  exceed  |400  in  any  fiscal  year.     348. 

19.  A  special  deputy  (without  compensation  as  such)  constituted  by 

the  naval  officer  at  the  port  of  New  York,  under  section  9632  Key 
Stat.,  to  perform  the  duties  of  the  latter  in  cases  of  occasional 
and  necessary  absence  or  of  sickness,  may  at  the  same  time  be 
appointed  to  a  clerkship  in  the  office  of  such  naval  officer,  and  be 
allowed,  under  section  2745  Hev.  Stat.,  a  compensation  for  his 
services  a«  cleHc  greater  in  amount  than  that  affixed  by  law  to  the 
permanent  office  of  deputy  naval  officer  at  the  same  port,  pro- 
vided it  do  not  exceed  the  rate  usually  paid  for  similar  services. 
This  case  distinguished  ftrom  the  cases  considered  in  the  opinion 
of  June  4,  1877.    355.    (See  Appointment,  8.) 

20.  Section  35  of  the  a«t  of  March  3,  1863,  chap.  75,  forbids  the  allow- 

ance of  extra-duty  pay  to  soldiers  who  are  detailed  for  special 
service.    362. 

21.  The  fees  of  marshals,  district  attorneys,  and  clerks  of  United  States 

courts,  in  government  suits,  taxed  and  recovered  as  costs  tvom 
the  defendants  therein,  should  be  turned  into  the  Treasury,  and 
nojb  paid  over  to  the  officers ;  they  being  entitled  to  payment  (by 
force  of  section  856  Rev.  Stat. )  only  on  settling  their  accounts  at 
the  Treasury,  and  from  the  proper  appropriation.    386. 

22.  So  the  fees  of  these  officers,  in  cases  of  seizure,  are  not  payable  out  of 

the  proceeds  of  the  property  seized,  except  where  the  statute  has  so 
specially  provided,  but  are  payable  only  on  settlement  of  their 
accounts  at  the  Treasury,  as  in  other  cases.  The  exceptions  to 
this  rule  are  in  cases  of  prize  seizures  (section  4639  Rev.  Stat.), 
and  seizures  for  forfeitures  under  the  customs  laws  (section  3090 
Rev.  Stat. ) ;  also  the  per  centum  allowed  to  district  attorneys  in 
lieu  of  all  costs  and  fees  under  section  825  Rev.  Stat.     387. 

23.  Upon  consideration  of  the  provisions  of  sections  31  and  35  of  the  act 

of  June  8,  1872,  chap.  :i35 :  Held  that  the  compensation  of  two 
special  agents  employed  by  the  Postmaeter-Gtoneral  for  the  free- 
delivery  service  can  be  paid  out  of  the  appropriation  for  that 
service.     417. 

24.  The  provision  in  the  act  of  August  15,  1876,  chap.  289,  making  ap- 

propriations for  the  Indian  Department  for  the  year  ending  June 
30,  1877,  namely,  ''that  amounts  now  due  employees  for  year  end- 
ing June  30,  1876,  may  be  paid  out  of  unexpended  balance  of  the 
incidental  fund  of  said  year,"  considered  in  connection  with  sec- 
tion 3682  Rev.  Stat.,  and  held  that  under  that  provision  amounts 
due  for  clerical  or  official  services  in  the  Indian,  service  for  the 
year  ending  June  30,  1876,  may  be  paid  out  of  the  unexpended 
balance  of  the  incidental  fund  of  the  Indian  service  for  the  same 
year.    434. 

25.  The  t.enn  ''employees,"  as  used  in  the  same  provision,  was  meant  to 

include  all  those  who  performed  services  in  any  capacity  in  the 
Indian  service  during  the  year  ending  June  30, 1876,  whose  em- 
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ployment  was  autborissed  by  law,  and  whose  oompensation  re- 
mained unpaid  at  the  date  of  the  act  of  August  I5»  1876.    Ibid, 

26.  The  Court  of  Commiasioners  of  Alabama  Claims  has  no  authority  to 

allaw  compensation  to  the  marshal  of  the  District  of  Columbia 
for  his  services  Id  connection  with  that  court.    533. 

27.  For  any  service  of  process  under  the  act  constituting  said  court, 

which  comes  within  the  description  of  any  of  the  acts  for  which 
by  section  829  Rev.  Stat,  marshals  are  allowed  fees  (0.  g,,  service 
of  a  warrant,  or  summons,  <»r  subposna,  under  order  of  the  court), 
the  marshal  is  entitled  to  the  fee  in  such  section  given.    Ihid, 

28.  Fees  thus  earned  and  received  by  the  marshal  form  a  part  of  the 

emoluments  of  his  office,  and  should  be  included  in  his  emolu- 
ment return.    534. 

29.  District  attorneys  are  entitled,  under  section  825  Rev.  Stat.,  to  a 

commission  upon  the  **  tax."  required  to  be  paid  by  the  purchasers 
of  forfeited  property  sold  in  pursuance  of  section  3334  Rev. 
Stat.    566. 

30.  Such  tax,  however,  is  not  within  sections  828  (clause  17)  and  829 

(clause  6)  of  the  Revised  Statutes,  and,  therefore,  clerks  of  courts 
and  marnhals  are  not  entitled  to  commissions  thereon.  Ihid, 
.31.  B.,  a  retiied  naval  officer,  was  dismissed  from  the  Navy  by  order 
of  the  Executive  on  the  30th  of  December,  1865.  In  May,  1876, 
upon  his  application  for  trial  by  court-martial,  made  nnder  sec- 
tion 12  of  the  act  of  March  ^  1865,  chap.  79,  a  court  was  awarded, 
which,  in  June,  1876,  pronounced  him  innocent  of  every  charge 
and  siH'ciiication,  and,  the  dismissal  being  thereby  annulled,  he 
was  ordered  (June  5,  1876)  to  be  restored  to  the  retired  list. 
Between  the  date  of  his  dismissal  and  the  date  of  his  restoration 
he  ha4l  not  demanded  in  writing  from  the  Secretary  of  the  Navy, 
as  often  as  once  in  six  months,  a  trial ;  but  pay  is  claimed  by  him 
for  this  period:  Held  that  the  right  of  the  claimant  to  pay  is 
governed  by  section  2  of  the  act  of  June  22,  1874,  chap.  .')92, 
under  the  provisions  of  which  he  is  not  entitled  to  more  than 
'  **  pay  as  on  leave  for  six  months"  from  date  of  dismissal.    569. 

32.  It  was  competent  to  Congress  to  modify,  in  the  matter  of  pay,  the 

effect  of  a  restoration  under  the  act  of  186r>.     Ibid, 

33.  The  act  of  1842,  chap.  183  (section  1785  Rev.  StAt.),  does  not  pro- 

hibit the  minister  resident  at  the  Hawaiian  Islands,  who  is 
allowed  an  annual  salary,  from  receiving  in  addition  thereto 
extra  compensation  for  his  services  in  supervisiug  and  taking 
testimony  to  be  used  in  the  Court  of  Commissioners  of  Alabama 
Claims,  nnder  the  provisions  of  sections  4  and  1 1  of  the  act  estab- 
lishing that  couit.    608. 

34.  Where  the  service  is  one  required  by  law,  but  not  of  any  particular 

official,  and  compensation  therefor  is  fixed  by  competent  authority 
and  is  appropriated,  an  officer  who  under  dne  autliorisation  per- 
forms the  service  is  entitled  to  the  compensation.    Ibid, 
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See  Appropriations,  4;  Claims,  16;  Contract,  33,  34;  Postal 
Laws,  2,  3,  4,  5,  7,  11,  12,  14. 

CONSTBUCTIVE  SERVICE. 
See  Navy,  3,  4. 

CONTRACT. 

1.  Where  proposals  were  received  by  the  Chief  Si^al  Officer  from  dif- 

ferent parties  to  supply  certain  manifold  forms,  at  rates  greatly 
varying  in  amount,  and  that  officer,  before  awarding  the  contract, 
was  notified  by  the  party  making  the  highest  bid  that  the  man- 
ufacture of  the  manifold  forms  is  covered  by  a  patent  owned  by 
himself,  and  that  no  other  bicl4o'  could  supply  them  without  in- 
fringing his  patent — some  of  the  other  bidders,  however,  denying 
the  validity  of  the  patent,  and  claiming  that  they  are  not  thereby 
precluded  from  supplying  the  article:  Admsed  that,  under  the 
circumstances  presented,  the  contract  should  not  be  given  to  the 
lowest  or  any  other  bidder,  if  the  article  to  be  supplied  is  covered 
by  the  terms  of  a  patent,  unless  the  Chief  Signal  Officer  is  satisfied 
that  the  bidder  has  authority  from  the  patentee  to  manufacture 
and  sell  it.    26. 

2.  An  advertisement  for  proposals  (under  section  3709  Rev.  Stat.)  for 

furnishing  the  Post-Office  Department  with  postage-stamps  may, 
in  the  discretion  of  the  Postmaster-General,  be  limited  to  *'  steel- 
plate  engravers  and  plate  printers; "  the  purpose  of  the  limitation 
being  to  confine  the  submission  ot  proposals  to  such  persons  only 
as  can  satisfactorily  furnish  the  articles  needed.    226. 

3.  Where  the  advertisement  requires  the  proposals  to  be  made  on  blank 

forms  fumi8he<l  by  the  Department,  the  omission  or  erasure  of 
immaterial  words  in  the  proposal  of  a  bidder  does  not  affect  the 
validity  of  his  bid.     Ibid. 

4.  An  award  of  contract,  by  the  iHSuance  of  an  order  of  the  Postmaster- 

General  in  the  usual  way  and  its  transmittal  to  the  bidder,  thus 
indicating  the  acceptance  of  his  proposal,  is  sufficient,  and,  when 
received  by  the  latter,  the  award  thus  made  is  beyond  recall,  and 
the  agreement  is  complete  and  binding  upon  the  Government. 
IMd. 

5.  It  makes  no  difference  in  such  case  that  a  more  formal  contract  was 

contemplated  to  be  entered  into,  but  has  not  been  executed  by 
the  bidder,  if  the  failure  be  not  attributable  to  his  default.  Ihid. 
6.^  By  act  of  March  3,  1871,  chap.  113,  sec.  2,  Congress  appropriated 
$500,000  for  the  construction,  under  the  direction  of  the  Secretary 
of  State,  of  the  south  wing  of  a  building  designed  for  the  accom- 
modation of  the  State,  War,  and  Navy  Departments.  Appropri- 
ations were  subsequently  made  for  continuing  and  completing 
that  wing,  and  also  for  the  construction  of  other  wings  of  the 
same  building,  the  expenditure  of  the  later  of  these  appropria. 
tions  being  placed  under  the  direction  of  the  Secretary  of  War. 
On  the  16th  of  November,  1871,  a  contract,  with  the  approval  of 
44  P 
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the  Secretary  of  State,  was  made  with  O.,  by  which  the  latter 
was  to  furnish  from  certaiu  quarries  and  deliver  at  the  site  of  the 
building  all  the  granite  required  for  the  south  wing,  and  also  all 
the  granite  which  might  be  required  for  the  entire  bailding  or 
any  additional  part  thereof,  when  the  constrnction  of  the  same 
should  be  authorized.  The  contractor,  O.,  was  also  to  furnish  all 
the  labor,  tools,  and  materials  necessary  to  cut,  dress,  and  box  at 
the  quarries  all  the  granite ;  in  consideration  of  which  he  was  to 
be  paid  the  full  cost  of  said  labor,  tools,  and  materials,  together 
with  the  insurance  on  the  granite,  increased  by  15  per  centum  of 
such  cost :  Held  that  the  contract  is  not  binding  upon  the  United 
States  as  to  the  appropriations  made  subsequently  to  the  act  of 
March  3,  1871,  except  so  far  as  it  has  been  adopted  and  acted 
upon  by  those  to  whom  the  expenditure  of  such  appix)priations 
was  confided,  and  that  the  present  Secretary  of  War  is  not  bound 
to  adopt  and  carry  it  out  as  io  appropriations  intrusted  to  him. 
235. 

7.  To  be  "authorized  by  law,"  within  the  meaning  of  section  10  of 

the  act  of  March  %  1861,  chap.  84  (section  3732  Rev.  Stat.),  a 
contract  must  appear  to  have  been  made  either  in  pursuance  of 
express  authority  given  by  statute,  or  of  authority  necessarily 
inferable  from  sonu^  duty  imposed  upon,  or  from  some  power 
given  to,  the  person  assuming  to  contract  on  behalf  of  the  Gov- 
ernment.   236. 

8.  Authority  to  contract  for  the  completion  of  an  entire  structure,  the 

plan  of  which  has  been  determined  on,  cannot  be  inferred  from 
the  mere  fact  that  an  appropriation  of  a  certaiu  sum  to  be  ex- 
pended on  tlie  stmcture  has  been  made.  Hence  a  contract, 
though  it  might  be  good  to  the  extent  of  such  appropriation, 
could  not  be  made  to  affix  itself  to  future  appropriations  and 
control  their  expenditure.  A  contract  of  this  character  would 
be  in  violation  of  the  spirit  of  section  3,  act  of  July  25,  1868, 
chap.  233  (section  3733  Rev.  Stat.),  if  not  of  its  express  terms. 
Ibid. 

9.  The  aforesaid  contract  with  O.,  as  regards  the  cutting  and  dressing 

of  the  stone,  is  nut  a  contract  for  "personal  services,''  within 
section  10  of  the  act  of  March  2,  1861,  chap.  84.    Ibid. 

10.  Quer€j  whether  the  provision  in  that  section  for  the  advertisement 
of  purchases  and  contracts  is  directory  merely,  or  whether  the 
fiailnre  to  make  such  advertisement  avoids  the  contract..    Ibid, 

11*  In  view  of  the  action  of  Congress  since  the  date  of  the  <sontract 
with  O.  and  other  circumstances  (though  not  amounting  to  a 
ratification  of  the  contract) :  Advised  that,  whatever  may  have 
been  the  irregularity  in  its  inception  by  reason  of  insufficient 
advertisMnent,  the  Secretary  of  War  is  jnstiiled  in  proceeding 
with  the  contract  as  it  now  exists  to  the  extent  of  the  appropri- 
ations in  his  hands,  or  as  it  may  be  modified,  should  he  deem  it 
proper  to  do  so.    Ibid, 
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12.  O.  having  given  a  power  of  attorney  to  S.,  coupled  with  an  interest 

in  the  performance  of  the  contract,  by  which  power  S.  was  to 
sign  and  receipt  for  all  moneys  due  under  the  contract :  Held 
that  this  was  a  transfer  of  the  contract  within  section  14  of  the 
act  of  July  17,  18  52,  chap.  200 ;  yet  that,  although  the  Govem- 
nient  may  avail  itself  of  such  transfer  to  annul  the  contract  under 
the  provisions  of  that  section,  it  is  not  conipelle<l  to  do  so.     Ibid, 

13.  The  contract  marie  with  C.  P.  Dixon,  October  10,  1873,  for  granite, 

and  for  cutting  and  dressing  the  saiue,  for  the  Philadelphia  post- 
office  building,  is  not  obligatory  upon  the  United  States  so  far  as 
it  now  remains  executory  and  unperformed,  aud  the  Secretary  of 
the  Trt'-anury  need  not  proceed  with  it  under  the  appropriations 
in  his  hands,  unless  he  deems  it  for  the  interests  of  the  Govern- 
ment to  do  so.     253. 

14.  Advertisement  for  proposals  having  been  made  for  the  rough  stone 

from  tJiie  quarry,  but  not  for  the  cutting  and  dn*8sing  of  it,  before 
letting  the  said  contract :  Held  that  the  cutting  and  dressing 
were  not  within  the  exception  of  "  personal  services  "  in  section 
3709  Rev.  Stat.,  and  that  such  advertisement  did  not  meet  the 
requirements  of  said  section  as  regards  the  contract  actually 
entered  into.     IHd. 

15.  The  ** public  exigency"  contemplated  by  that  section  is  one  of 

time  only.     Ibid, 

16.  The  provision  in  same  section  requiring  articles  or  services  to  be 

obtained  by  "  open  purchase  or  contract  at  the  place  and  in  the 
manner  in  which  such  articles  are  usually  bought  and  sold,  or 
such  services  engaged  between  individuals,"  does  not  apply  to  a 
contractor  with  the  United  States.    254. 

17.  The  proposed  modification  of  one  of  the  contracts  for  furnishing 

and  dressing  stone,  known  as  the  "  15  per  cent,  contracts,"  may 
be  made,  and  the  performance  of  the  contract  as  modified  pro- 
ceeded with,  without  further  advertisement,  if  the  modification 
would  render  the  contract  less  onerous  upon  the  United  States 
than  it  is  in  the  form  in  which  it  was  originally  made.    270. 

18.  In  June,  1876,  R.  entered  into  a  contract  with  the  Quartermaster's 

Department  for  the  fiscal  year  ending  June  30,  1877.  He  was 
afterwards  (in  the  fall  of  1876)  elected  a  Delegate  to  the  Forty- 
fifth  Congress.  That  Congress  not  having  as  yet  (in  May,  1877) 
met,  and  R.  not  being  as  yet  a  member  of  that  body :  Held  that 
the  provisions  of  sections  3739  and  3741  Rev.  Stat,  have  no  ap- 
plication to  him.  Whether,  if  the  Congress  should  meet,  and  R. 
should  be  sworn  in  as  a  Delegate  during  the  continuance  of  his 
contract,  the  latter  would  thereby  be  annulled,  is  not  considered. 
280. 

19.  In  1868,  A.  and  V.  made  a  contract  with  the  Osage  tribe  of  Indians, 

by  which  they  were  to  receive  one-half  of  what  should  be  secured 
to  the  triba  by  reason  of  their  services  in  preventing  the  ratifi- 
cation of  a  treaty  affecting  lands  of  the  trib?.    After  the  ratifica- 
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tioD  bad  been  defeateil  that  contract  wan  relinqiiuhed,  and  in  1873 
a  new  one  wait  made,  by  which  the  sum  of  t23UyO(K)  was  agreed  to 
be  paid  A.  and  ^^  This  contract  having  been  submitted  by  these 
parties  to  the  Commissioner  of  Indian  AflTatra  and  the  Secretarj* 
of  the  Intenor  *'for  payment  of  the  whole  amount  thereof,  or  for 
HO  mncrh  oa  they  mi^^ht  deem  just  and  equitable  in  the  premises,*' 
was  approveil  by  the  (Commissioner  and  Secretary  for  the  sum  of 
$.'0,000,  which  was  accordingly  paid.  Sulwcqnently,  on  applica- 
tion of  A.  and  V.  to  the  Indian  Department  to  reopen  the  case, 
the  Secretary  of  the  Interior  refused  to  make  any  further  allow- 
ancc.  On  iK'tition  of  the  governor  and  council  of  the  Osages  iu 
behalf  of  A.  and  V.,  asking  the  President  to  direct  a  further 
allowance  of  the  claim :  Advised  that  the  petiticm  cannot  with 
justice  or  propriety  be  granted  by  the  President,  (1)  because  his 
])Ower  to  order  the  payment  is  (for  reasons  Htated  in  the  opioiou) 
of  doubtful  legality;  (2)  because  the  same  claim  was  submitted 
by  the  parties  to  the  Ihterior  Department  and  an  award  made 
thereon,  which  has  been  paid ;  (3)  because  at  a  subsequent 
time  it  was  reopened  and  the  >amr  decision  reached;  (4)  the 
matter  is  now  ret  adjudicata.    3r)0. 

20.  A  contractor  with  the  War  Departnieut  agrred^to  complete  a  certain 

work  within  a  definite  time,  and  iu  default  thereof  to  forfeit  $oO 
a  day  during  each  and  every  dny*8  delay  then^after  in  its  com- 
pletion; the  amounts  tlius  forfeited  "to  be  (leducte<l  from  the 
amount  which  may  be  due  *  *  *  on  the  final  completion  <»f 
the  work,  as  liquidated  dauniges."  The  work  was  not  completed 
by  the  time  fixed,  but  it  was  faithfully  performed,  agreeably  to 
the  HpecificatiouH  of  the  contract,  and  the  Governmeut  sustained 
no  damage  whatsoever  in  cou«equonce  of  the  delay  :  Ifeid  that 
the  per  diem  forfeitun*,  according  to  the  iutentiou  of  the  parties 
here  (which  is  to  be  ascertained  from  a  view  of  the  whole  con- 
tract, the  use  of  the  words  **  liquidated  damages''  not  being,  in 
itself,  coucliiHive  of  such  iuteution),  must  be  regarde<l  as  a  pen- 
alty, the  object  of  ^^hich  was  to  secure  the  Governmeut  against 
actual  loss  or  damage  arising  from  delay  iu  the  completion  of 
the  work.    418. 

21.  The  work  having  been  completed,  and  no  damage  sustained  by 

the  delay,  the  conditions  necessary  to  warrant  the  exactiou  of 
the  penalty  do  not  exist,  and  the  Depai*tment  is  acconlingly  at 
liberty  to  release  the  contractor  therefrom.    Ibid, 

22*  The  Seci-etary  of  the  Navy  has  not  power,  under  the  circumstances 
stated,  to  rcleas<5  a  contractor  from  his  undertaking  to  furnish 
(among  other  enumerated  articles)  **  a  saw,  futtock,  for  l>oat> 
builders'  use,  Kuowlton's  patent,"  to  the  several  navy-yards,    481 . 

23.  Where  a  i^erson  contracted  with  the  Uniteil  States  to  remove  cer- 
tain rock  from  the  harbor  of  San  Francisco,  and  whilst  engaged 
in  the  work  was  ei^oined  by  a  court  of  the  State  from  receiving 
an  installment  of  pay  due  thereon,  whereby  he  was  hindered 
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from  going  on  with  the  contract :  Held  that  process  issued  under 
the  authority  of  a  State  cannot  legally  obstruct,  directly  or  in- 
directly,  the  operations  of  the  United  States  Government ;  yet 
adrinedf  under  the  circumstances  here  presented,  that  the  con- 
tract be  declared  forfeited.     524. 

24.  In  July,  1872,  M.  contracted  to  furnish  all  the  dimension  stone  re- 

quired for  the  custom-house  building  at  Chicago,  111.,  to  be  deliv- 
ere<l  at  its  site,  and  to  be  "of  uniform  color,  free  from  flaws, 
stains,  or  discoloring  matter. ''  By  a  subse<iuent  contract  he 
agreed  to  cut  such  stone  in  such  manner  and  at  such  place  as 
might  be  required  l»y  the  agent  of  the  United  States :  Held  (1) 
that  tlie  two  contracts  are  not  merge^l  into  one  by  the  fact  that  M. 
is  contractor  in  each;  (2)  that  his  obligations  under  the  first 
contrat-t  are  not  aftected  by  his  engagement  under  the  second, 
nor  are  his  rights  uuder  the  latter  affected  by  the  fact  that  he 
had  fnriiishi'd  the  stone  upon  which  the  work  was  to  be  done. 
531. 

25.  The  undertukiug  of  M.  in  the  lirstcoutract  that  the  stone  should  be 

free  from  discoloring  matter,  stains,  &.c.  (it  being  understood 
that  such  stone  needed  to  be  cut  before  being  used),  was  in  effect 
an  undertaking  that  when  cut  the  stone  should  be  fi*ee  from  dis- 
coloring matter,  stains,  &c.  Ibid. 
2r).  Under  the  second  contract  he  fultills  his  obligation  if  he  skillfully 
cuts  the  .sroue  furnished  by  the  United  States,  though  it  has 
tmly  been  provisionally  accepted  by  the  latter,  and  is  not  respon- 
sible for  the  stock.     Ibid. 

27.  In  July,  1H72,  the  Commissioner  of  Patents,  without  previous  a<l- 

vertisement,  contracte<l  with  P.  to  furnish  certain  photolitho- 
graphic copies  of  ])atent  drawings  of  date  anterior  to  July  1,  1870, 
antl  of  such  other  dates  as  the  Commissioner  might  designate,  the 
contract  (which  was  subsequently  modified)  to  run  until  July  1, 
1875.  Api>ropriations  were  made  for  continuing  the  work  in 
1K73,  1H74,  and  1875.  On  the  27th  of  March,  1875,  the  Commis- 
sioner (without  advertising)  and  P.  extended  the  contract  so  as 
to  cover  so  miu'h  of  the  appi*opriation  of  $100,000  made  by  tlie 
a<t  of  March  3,  1875,  chap.  129,  for  ])roducing  copies  of  ilrawings 
of  current  and  back  issues,  as  should  be  used  for  producing  such 
copies  by  i)hotolithographing.  P.  thereupon  made,  in  good  faith, 
large  expendituivs  to  enable  him  to  execute  the  contract  thus  ex- 
tended. The  Joint  Congressional  Committee  on  Printing  were 
consulted  with  reference  to  the  original  contract  and  also  the  ex- 
tension, and  approved  both  :  Held  that  the  contract  of  March 
27,  1875  («'xtenHion  of  original  contract),  having  been  made  with- 
out due  advertisement,  is  not  valid  and  binding  upon  the  Govern- 
ment :  and  that  the  fact  that  the  contractor  made,  in  good  faith, 
expenditures  to  enable  him  to  perform  the  s«arae  does  not  give  it 
validitv.     53H. 

28.  An  ofticer  who,  in  giving  out  a  contract,  has  failed  to  comply  with 
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the  statutory  provision  requiring  advertisement  previous  to  let- 
ting the  contract,  cannot,  by  permitting  performance  thereunder 
to  proceed  to  any  extent,  make  such  contract  obligatory  upon 
the  Government.    Ibid. 

29.  Opinion  of  Attorney-General  Bates  (10  Opin.,  416)  that,  although  a 

statute  containing  that  requirement  has  been  disregarded,  yet  if 
the  contract  has  been  partially  performed  it  cannot  be  deemed  void, 
but  must  be  executed  according  to  its  terms,  disapproved.  The 
present  case,  however,  distinguished  from  the  one  there  consid- 
ered.   539. 

30.  Sections  490,  491,  and  492  Rev.  Stat,  do  not  apply  to  and  rogulate 

the  production  of  back  issues  described  in  the  contract  of  July, 
1872,  as  of  date  anterior  to  July.  1, 1870.     Ibid, 

31.  The  authority  to  make  contracts  for  the  work  provided  for  by  the 

appropriation  of  March  3,  1875,  is  vested  in  the  Commissioner  of 
Patents.    Ibid, 

32.  The  Conmiittee  on  Printing  have,  by  section  492  Rev.  Stat.,  no 

power  to  waive  an  advertisement  except  in  case  of  an  exigency 
of  the  public  service.  Such  i>ower  is  not  implied  in  their  power 
to  prescribe  rules  for  the  action  of  the  Commissioner  of  Patents. 
Ibid. 

33.  Whero  the  Postmaster-General  was  authorized  by  statute  to  adver- 

tise for  proposals  to  perform  certain  ocean  mail  service  in  steam- 
ships of  not  less  than  3,000  tons  burden ;  and  a/tcr  due  advertise- 
ment, a  steamship  company  proposed  to  perform  the  service  at  a 
certain  price  in  steamships  of  from  3,500  to  4,000  tons  burden, 
which  offer  was  accepted  and  a  contract  made  occordingly :  Held 
that  the  Postmaster-General  cannot  accept  and  pay,  under  such 
contract,  for  service  .done  in  steamships  of  l^ss  burden  than  that 
stipulated,  although  they  aro  over  3,000  tons  burden.    556. 

34.  An  American  steamship  company  having  contracted  to  transport 

the  United  States  mail  between  Shanghai  and  Yokohama,  sublet 
the  contract  to  a  Japanese  company,  the  latter  company  char- 
tering from  the  fonuer  an  American  vessel,  ofiicered  by  citizens 
of  the  United  States,  and  carrying  the  United  States  Hag,  to  per- 
form the  service,  with  an  agrceoient  to  purchase  the  vessel  at  the 
close  of  the  contract  term.  Under  this  arrangement  the  mail  was 
transported  for  a  (|uarter :  Held  that  payment  for  this  service 
should  be  made  according  to  the  terms  of  the  original  contract. 
551?. 

35.  Proposals  for  carrying  the  mail  on  route  No.  43132  were  made  by 

G.  and  accepted,  but  were  subsequently  suspended,  and  contract 
was  made  with  O.  for  the  full  tenn.  Suit  against  the  United 
States  was  brought  by  G.  in  the  Court  of  Claims,  claiming  dam- 
ages for  breacli  of  contract,  which  resulted  in  a  judgment  in  his 
favor.  Thereupon  (».  filed  an  application  in  the  Post-Oflice  De- 
partment that  he  be  permitted  to  perform  the  service  on  said 
i*oute  according  to  his  proposjil  for  the  balance  of  the  contract 
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term :  Advised  that,  the  rights  of  G.  nnder  his  proposal  having 
been  ascertained  by  the  judgment  recovered,  he  has  no  legal  right 
to  the  service;  but  that,  as  the  contract  with  O.  for  the  fiill  con- 
tract term  was  irregular  and  unfounded  in  law,  there  is  no  legal 
objection  to  terminating  the  service  with  the  latter,  and  accept- 
ing a  contract  with  the  former  in  accordance  with  his  applica- 
tion, should  the  Postmaster-General  be  of  opinion  that  the  public 
interests  will  be  serve<l  thereby.    616.  ' 

36.  Stipulations  in  Indian  treaties  existing  prior  to  June  20,  1874,  for 

the  payment  of  annuities,  &c.,  are  contracts  within  the  meaning 
of  the  second  proviso  of  the  fifth  section  of  the  act  of  June  20, 
1874,  chap.  328,  and  their  fulfillment  is  not  to  be  prevented  by 
any  operation  given  to  that  section.    632. 

37.  Under  the  act  of  August  14,  1876,  chap.   267,  advertisement  was 

made  for  proposals  to  build  certain  locks  on  the  Muscle  Shoals 
Canal.  Proposals  having  been  received  from  several  bidders  in 
response  thereto,  these  were  opene^jl  May  15,  1877,  when  it  ap- 
peared that  S.  was  the  lowest  bidder.  Afterwards,  on  the  same 
day,  a  telegram  was  received  from  him  withdrawing  his  bid; 
and  again,  on  the  18th  of  June,  his  bid  was  withdrawn  by  letter. 
On  the  27th  of  July,  S.  was  formally  notified  that  the  contract 
for  building  the  locks  had  been  awanled  to  him,  but  he,  by  letter 
dated  July  30,  declined  to  enter  into  it :  JJeld  that  S.  had  a  locus 
pigniientiw  until  ocoeptonce  of  his  bid,  during  which  period  he  was 
at  liberty  to  witbdraw  it ;  and  that,  the  withdrawal  of  his  bid 
having  taken  place  prior  to  its  acceptance,  neither  he  nor  his 
sureties  are  liable  upon  the  guarantee  which  accompanied  the 
bid.  Section  3944  Rev.  Stat,  has  no  application  to  this  case.  Held, 
farther,  that  the  other  bidders  are  not  released,  and  that  the 
contract  may  be  awarded  to  the  one  whose  bid  is  lowest.    648. 

CONTRACTS  FOR  ARMY  AND  NAVY  SUPPLIES. 

1.  The  exception  contained  in  section  3732  Rev.  Stat,  in  favor  of  con- 

tracts or  purchases  in  the  War  and  Navy  Depaitments  for  cloth- 
iiig,  subsistence,  forage,  fuel,  t&c,  withdraws  such  contracts  or 
purchases  from  the  operation  of  the  prohibition  in  section  3679 
Rev.  Stat.     124. 

2.  Heldj  accordingly,  that  contracts  and  purchases  in  those  Depart- 

ments for  clothing,  subsistence,  <&c.,  may  be  made,  though  there 
is  no  appropriation  adequate  to  their  fulfillment,  provided  such 
contracts  and  purchases  do  not  exceed  the  necessities  of  the  cur- 
rent year.     Ibid. 

COPIES  OF  PAPERS. 

An  application  for  copies  of  papers  on  file  in  a  Department,  to  be 
used  by  the  applicant  in  a  suit  promoted  by  him  under  section 
3491  Rev.  Stat.,  stands  upon  the  same  footing  with  a  like  appli- 
cation by  a  plaintifl:'  in  any  other  private  suit.     562. 
See  Department,  5. 
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CORPORATION  ENGAGED  IN  DISTILLING. 
See  Internal  REvsNUEy  6. 

COUNSEL,  COMPENSATION  OF. 
See  Claims,  12. 

COUPONS  DEFACED  OR  DESTROYED. 

See  Bonds  of  the  United  States,  3,  4. 

COURT-MARTLiL. 

1.  It  is  not  necessary  that  the  President  should  attach  his  sign  manual 

to  the  approval  of  a  sentence  rendered  hy  a  court-martial  in  time 
of  peace,  cashiering  a  commissioned  officer,  in  order  to  make  the 
sentence  effectual.  It  is  sufficient,  for  this  purpose,  if  his  ap- 
proval of  the  sentence  be  signified  through  and  attested  by  the 
Secretary  of  War  in  a  statement  signed  by  the  latter.    290. 

2.  Paragraph  896  of  the  regulations  of  the  Army  does  not  apply  to  pro- 

ceedings of  courts-martial  which  require  the  decision  of  the 
President.  It  is  applicable  only  to  those  proceedings  which  may 
be  confirmed  by  the  officer  who  ordered  the  court  t-o  assemble  or 
the  commanding  officer  for  the  time  being,  as  the  case  may  be. 
Ibid. 

3.  The  action  of  the  President  in  matters  relating  to  the  Army  which 

require  his  approval  and  direction  may,  in  general,  be  signified 
through  and  authenticated  by  the  head  of  the  Depaitment  of  War. 
Where  the  latter  acts  in  such  matters,  he  acts,  in  contemplation 
of  law,  under  the  direction  of  the  President,  and  is  to  be  regarded 
as  the  mere  organ  of  the  Executive  will.     Ihid. 

4.  This  principle  has  been  long  and  frequently  acted  upon  in  making 

known  the  will  or  determination  of  the  President  in  cases  of  sen- 
tences of  courts-martial  required  to  be  laid  before  him  for  con- 
firmation or  disapproval.     Ihid, 

5.  A  statement  made  and  signed  by  the  Secretary  of  War,  announcing 

the  approval  by  the  President  of  a  court-martial  sentence,  is  a 
siifficient  authentication  of  the  act  of  the  President,  without  an 
express  averment  therein  that  it  is  made  by  direction  of  the 
President;  the  presumption  being  always  that  such  direction 
was  given.    Ibid. 

6.  An  act  of  the  President  remitting  part  of  a  court-martial  sentence 

may  be  authenticated  in  the  same  way  in  which  his  act  confirm- 
ing  such  sentence  can  be  authenticated.  Where  partial  remission 
is  made  at  the  time  of  confirmation,  the  two  acts  are,  in  practice, 
signified  and  attested  together  in  the  same  waj'.    291. 

7.  When  the  sentence  of  a  court-martial,  lawfully  confirmed,  has  been 

executed,  the  proceedings  in  the  case  are  no  longer  subject  to 
review  by  the  President.    Ibid. 

8.  Concerning  the  power  of  the  President  to  appoint  general  courts- 

martini,  see  NotCy  p.  297. 

9.  Where  the  accused  was  tried  and  convicted  by  a  general  court- 

martial  on  three  disnnct  charges,  one  of  which  had  been  preferred 
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by  a  member  of  the  coart,  who  testified  as  a  witness  in  support 
of  the  same  and  afterwards  sat  upon  the  trial,  no  objection  being 
made  thereto  by  the  accused ,  and  the  sentence  of  the  court  wsa 
duly  confirmed :  Held  that  the  fact  that  a  member  of  the  court 
sat  upon  the  trial  after  testifying  did  not  render  its  proceedings 
invalid  or  make  its  sentence  void  and  inoperative.    432. 

10.  The  objection,  where  it  is  not  distinctly  waived  by  the  accused, 

goes  to  the  proprietjf  of  the  member  sitting  afier  he  had  testified, 
not  to  his  legal  capacity  thus  to  sit ;  and,  if  seasonably  made,  it 
would  affotd  good  ground  for  disapproval  of  the  proceedings  by 
the  reviewing  officer,  though  not  of  itself  sufficient  to  invalidate 
them.    Ibid. 

11.  Civil  engineers  in  the  Navy  are  subject  to  the  jurisdiction  of  naval 

conrts-martial.    597. 

COURT  OF  COMMISSIONERS  OF  ALABAMA  CLAIMS. 

1.  The  Court  of  Commissioners  of  Alabama  Claims  has  no  authority 

to  allow  compensation  to  the  marshal  of  the  District  of  Columbia 
for  his  services  in  connection  with  that  court.     533. 

2.  For  any  service  of  process  under  the  act  constituting  said  court, 

which  comes  within  the  description  of  any  of  the  acts  for  which 
by  section  829  Rev.  Stat,  marshals  are  allowed  fees  (e.  g,,  service 
of  a  warrant,  or  summons,  or  subpama,  under  order  of  the  court), 
the  marshal  is  entitled  to  the  fee  in  such  section  given.     I  hid. 

3.  Fees  thus  earned  and  received  by  the  marshal  form  a  part  of  the 

emoluments  of  his  office,  and  should  be  iuchided  in  his  emolu- 
ment return.     534. 

4.  The  clerk  of  the  Court  of  Commissiouei*8  of  Alabama  Claims,  in  his 

capacity  as  disbursing  agent,  paid  to  the  marshal  of  the  District 
of  Columbia,  for  hiff  services,  a  certain  amount  of  nione^^  under 
an  order  of  that  court  re<}uiriug  him  to  pay  to  the  marshal, 
monthly,  a  salary  of  $3,200  per  annum :  Held  (reaffirming  opinion 
of  Febnmry  1,  1876)  that  the  order  of  the  court  was  no  waiTant 
for  the  payment  as  salary ;  held,  further,  that  it  was  no  warrant 
for  the  payment  as  an  amount  advanced  to  the  marshal,  to  be  by 
him  accounted  for  at  the  Treasury.     567. 

CURRENCY. 

The  Qennan-Americau  Savings  Bank  of  Washington,  D.  C,  incor- 
porated under  a  law  of  Congress  relating  to  the  District  of  Co- 
lumbia, and  having  a  capital  of  $126,000,  is,  by  virtue  of  section 
6  of  the  act  of  June  30,  1H76,  chap.  156,  required  to  keep  on  hand 
(under  section  5191  Rev.  Stat.)  a  reserve  of  25  per  cent,  of  its 
deposits,  and  is  entitled  (under  sections  5157-^189  Rev.  Stat.)  to 
receive  circulating  notes.     605. 

CUSTOMS  LAWS. 

1.  Damages  received  during  the  voyage  between  the  foreign  port  and 
the  port  of  arrival,  by  merchandise  entered  at  the  latter  port  foi 
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*<  immediate  truMportation'^  to  an  interior  pMt  of  desHnntion 
under  auction  2990  ReTised  Stntntea,  shoold  be  nsceitained  at  tlie 
port  Of  destination.    7. 

i.  In  the  caae  of  merchandiae  so  entered,  the  phrase  "  port  where  such 
merrhandiae  has  been  landed.**  in  section  29S7  Revised  Statntes, 
is  constmed  to  signify  the  port  of  destination :  and  the  words  in 
same  section,  **  after  the  landing  of  soch  merrhandiae,**  are  con- 
stmed to  mean  after  the  l»miii»g  at  the  port  of  destination.  Ac- 
cordingly, the  '*ten  days,"  within  which  proof  lo  ascertain  the 
damage  must  be  lodged  in  the  costom-honse,  are  to  be  computed 
from  the  landing  of  the  merchandise  at  that  port.    I  hid. 

9i  Merchandise  which  arrived  at  New  Yort^  from  a  foreign  port  prior 
to  March  3,  l^TS^  hot  which  arrifed  at  an  interior  port  nnder  an 
immediate  transportation  bond  without  appraisement  after  thai 
date,  is  by  virtue  of  section  5  of  the  act  of  March  3.  ld7S.  chap- 
ter 1:27,  exempt  from  liabilitA*  to  the  increasetl  duties  imposed  by 
that  act.     IHi, 

4.  In  such  case  the  merchandise  is  to  be  regarded,  under  that  section, 
the  same  as  if  the  ship  on  which  it  reached  the  port  of  first 
ajriral  had  continued  her  voyage  to  the  port  of  final  destination. 
Ibid. 

r>.  Section  2504,  Rev.  Stat.,  schedule  K.  re-enacts  a  provision  of  the 
act  of  March  2,  1861,  chap.  68.  imposing  a  certain  duty  on  '*  tim- 
ber hewn,**  whUe  in  the  same  schedule  and  section  a  provision  of 
the  act  of  June  6,  1^:72,  chap.  315i.  is  re-enacted,  imposing  a  dif- 
ferent duty  on  **  timber  squared  orMdcd**:  Heid  that,  as  regards 
squared  or  sided  timber  hewn,  the  latter  provision  soperwded  the 
former,  and  that  thistrflect  remains,  notwithstanding  the  adoption 
of  both  in  the  Revised  Statutes ;  but  with  respect  tounsqnaied  tim- 
ber hewn,  the  prDvi«(ion  taken  from  the  act  of  1<^1  is  still  in  force. 
,<!>pinion  of  June  19.  1^5,  referred  to.  i    32. 

6.  Timber  hewn  by  the  natural  taper  of  the  tree,  if  not  in  the  com- 

mercial sense  squared,  is  '* timber  hewn**  within  said  achedule  K. 
Ibid. 

7.  Velvet  and  ready-niade  clothing  in  which  silk  is  the  component  mate- 

rial i»f  chif  f  value,  but  containing  ci»tton,  dax,  wool,  or  worsted 
to  the  extent  of  "&  per  cent,  or  over  in  value,  are  dutiable  at 
Ca*  |ier  cent.  a4  rd/onra.  51. 
1^.  Prou'^ions  of  schnlole  H  in  section  :Sj((4  Revised  Statutes,  and  of 
section  1  in  tht^  act  uf  February  ?.  1*^0.  chap.  36,  considered  and 
cua»tnied  with  reference  to  the  duty  upon  the  articles  above  de- 
vribMl.  J  bid, 
\K  Carjiet  ir«H»ls  valued  at  1^  ct-Dt.^  or  le«  l»er  pound,  exclusive  of 
<'haiv^^  at  the  last  p«»rt  of  shipment,  are  dutiable  under  section 
25<.M  R*'V.  >t.tt.,  srhetlule  L,  at  the  rate  of  3  cents  iter  poond.  72. 
l'».  Tb**  >nl ►;♦-<•  t  of  the  duty  t»n  carpet  wiwiK  re-examined,  and  the 
opinion  of  February  *J6.  lr'76— namely,  that  nnder  the  law.  as  it 
i>  mutained  in  section  2^0H  Rev.  Stat.  •  with  which  is  to  be  con* 
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aidered  the  proviso  tinder  section  3908  Rev.  Stat.))  carpet  wools, 
whose  value  at  tlie  port  of  exportation,  exclusive  of  the  charges 
there,  is  not  above  12  cents  per  pound,  pay  no  higher  rate  of 
duty  than  3  cents  per  pound — reaffirmed.    76. 

11.  The  phrase  ^'charges  in  such  port,"  occurring  iu  schedule  L,  of  sec- 

tion 2C04  Rev.  Stat.,  does  not  include  export  duty.  {Centra, 
opinion  of  October  23,  187H,  on  i«-examination  of  the  subject.) 
105.     (See  iw/ra,  par.  20.) 

12.  Carriages,  previously  in  uho  by  the  owner,   are  not    *' personal 

elfects"  within  the  meaning  of  section  2505  Rev.  Stat.,  and  are 
not  entitled  to  exemption  from  duty  by  force  of  that  section. 
113. 

13.  Rebate  of  duties,  under  Hi'ction  2513  Rev.  Stat.,  applies  only  to 

vessels  designed  to  be  documented  for  and  employed  in  foreign 
tradt'  or  iu  trade  between  the  Atlantic  and  Pacific  ports  of  the 
United  States.     114. 

14.  Opinions  of  May  27  and  July  6,  1874  (14  Opin.,  (•>53,  672),  touching 

the  meaning  and  effect  of  the  twentieth  section  of  the  act  of 
June  30,  1864,  chap.  171,  reaffirmed.     121. 

15.  Section  21  of  the  act  of  June  22,  1874,  chap.  :^1,  is  intended  to 

limit  the  time  within  which  errors  in  the  liquidation  and  pay- 
ment of  duties  may  be  corrected.  It  has  no  application  to  claims 
under  the  provisions  of  section  20  of  said  act  of  June  30,  1864,  for 
refund  of  additioaal  duties  exacted  and  paid  upon  importations 
made  on  the  29th  and  30th  of  April,  1864.     Ibid, 

16.  Carriages  are  not  '^household  effects''  within  the  meaning  of  the 

paragraph  in  section  2505  Revised  Statutes,  which  reads,  ''Books, 
household  effects,  or  libraries,  or  parts  of  libraries  in  use  ofl per- 
sons," &c.,  and  exemption  from  duty  cannot  be  claimed  for  them 
thereiuidor.     125. 

17.  Section  2994  Rev.  Stat,  has  no  application  to  the  transportation  of 

app^'aised  merchandise.  The  wonl  ''merchandise,''  at  the  com- 
mencement thereof,  is  limited  in  its  signification  to  such  mer- 
chandise as  may,  under  the  four  next  preceding  sections  (29b0  to 
2993  inclusive),  be  entered  for  immediate  transportation  to  the 
port  of  final  destiuation,  without  appraisement  and  liquidation 
of  duties  at  the  port  of  origiual  importation.     128. 

18.  In  order  to  be  entitled  to  drawback  on  fire-arms,  under  sectiocs 

3019  and  3020  Rev.  Stat.,  the  statute  does  not  re<iuire  that  they 
shall  have  been  made  entirely  of  imported  material,  excepting 
only  their  stocks.  It  is  sufficient  if  imported  material  has  been 
used  in  their  manufacture  exceeding  in  value  one-half  of  the 
value  of  the  whole  of  whatever  kinds  of  matenal  have  been  so 
used,  including  their  stocks,  the  lattir  being  made  of  wood  of 
American  growth.     147. 

19.  Section  2793  Rev.  Stat,  applies  only  to  vessels  engaged  in  the  foreign 

and  coasting  trade  which  depart  from  or  arrive  at  places  estab- 
lished by  law  as  ports  wherefrom  and  whereat  such  vessels  may 
be  cleared  and  entered  bv  the  customs  officials.     166. 
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20.  Subject  of  the  opinion  of  May  18, 1876  (viz,  as  to  whether  an  export 

duty  levied  at  the  foreign  port  of  shipment  m  or  is  not  to  he  ex- 
cluded in  ascertaining  the  dutiable  value  of  certain  wools  pro- 
\'ided  for  in  schedule  L  of  section  2504  Rev.  Stat.),  re-examined ; 
and  held  that  such  duty  is  one  of  the  ^^ charges  in  such  port'' 
within  the  meaning  of  the  provisions  of  that  scheduks  and  should 
be  excluded  in  determining  the  dutiable  value  of  the  wools — 
overruling  said  opinion.     172. 

21.  Paintings  on  glass,  which  rank  as  works  of  art,  are  snbject  to  n  duty 

of  10  per  centum  ad  valorem  under  section  2504  Rev.  Stat.,  sched- 
ule M,  as  **  paintings    *    *    *    not  otherwise  provideil  for."   200. 

22.  Such  paintings  distinguished  from  paintings  on  glass  which  are  the 

liroducts  of  manufacture  or  handicraft.  The  lattt»r  only  are  duti- 
able under  the  provisions  in  schedule  B  of  that  section,  for  ''  paint- 
ings on  glass  or  glasses  *  •  *  not  otherwise  provided  for.*' 
Ihid. 
2t$.  The  additional  duty  of  20  per  cent,  ad  valorem  provided  by  section 
2900  Rev.  Stat,  does  not  accrue  until,  by  an  appraisement  under 
that  section  or  by  a  reappraisemeut  under  section  2929  Rev.  Stat., 
it  is  found  that  the  value  of  the  goods  exceeded  by  10  per  cent, 
or  more  their  invoiced  or  entered  value.     3:%. 

24.  An  American  vessel  employed  in  the  foreign  trade,  for  the  repair  of 

which  articles  of  foreign  production  have  been  withdrawn  from 
bonded  warehouse  free  of  duty,  may  Engage  in  the  coastwise 
trade  noi  more  than  two  mouths  in  any  one  year  without  pay- 
ment of  duties  on  such  articles.  Section  2514  Rev.  Stat,  is  to  be 
construed  with  section  2513  Rev.  Stat.,  as  if  it  formed  a  part 
thereof.     :^9. 

25.  Under  section  2504  Rev.  Stat.,  which  imi)Oses  a  duty  of  one  cent  per 

|H)nnd  on  **  chicory -root,  ground  or  unground,"  and  five  cents  jjer 
pound  on  '*  chicory -root,  burnt  or  prepared  ":  Held  that  '*  chicory- 
root,  ground"  (though  burnt  previous  to  being  ground),  is  liable 
to  a  duty  of  one  cent  a  pound.     491. 

26.  By  act  of  March  2, 1861,  section  20,  a  duty  of  20  per  centum  ad  valorem 

was  laid  on  "sawed  timber";  and  by  act  of  June  6,  1872,  section 
1,  a  certain  duty  per  thousand  feet  was  imposed  on  "sawed  lum- 
ber." The  Treasury  Department  construed  the  latter  provision 
to  supenuHle  the  former.  Both  provisions  were,  however,  subse- 
quently re-enacted  in  section  2504  Rev.  Stat. :  Held  that  the  con- 
struction of  the  Treasury  Deimrtnient  w^as  correct,  and  that  the 
mere  bringing  forward  into  the  Revined  Statutes  of  the  two  pro- 
visions has  not  changed  the  i»revious  state  of  the  law.     492. 

27.  The  ruling  of  the  Secretary  of  the  Trejisury  in  1876  in  the  case  of 

the  Clark  Thread  Company — namely,  that  if  a  "manufacture  of 
steel"  is  known  to  be  an  integral  and  important  constituent* of 
a  machine  which  when  set  up  will  comprise  a  "manufacture  of 
iron"  imported  at  the  same  tinu»,  both  manufactures  must  be 
assesscHl  as  uteel,  no  matter  that  by  distinct   invoices,  packages, 
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ftnd  valnee  they  have  been  so  arranged  as  to  be  readily  separable 
by  officials — ^is  not  warranted  by  the  provisions  of  the  statute 
(section  2504  Rev.  Stat.,  schedule  £),  and  ought  not  to  govern 
similar  cases  pending.    629. 

!s^.  The  regulation  issued  by  the  Secretary  of  the  Treasury  prior  to  the 
year  lb75,  oommencing  with  the  words,  '^On  all  articles  manu- 
factured from  two  or  more  materials/'  &c.,  is  in  such  cases  reason- 
able, anil  should  be  applied.     Ibid, 

29.  The  amount  received  by  the  customs  officers  on  the  northern  frontier 
for  each  blank  manifest  or  clearance  sold  under  section  2648  Rev. 
Stat,  is  a  teeintendeti  for  the  use  of  the  officer,  and  does  not  come 
within  the  provision  of  section  3617  Rev.  Stat.,  requiring  'Hhe 
gn  ss  sums  of  all  moneys  received,  from  whatever  source,  for  the 
use  of  the  Uuited  States,''  &c.,  to  be  ]>aid  into  the  Treasury.    654. 

3CK  The  additional  duty  of  20  per  centum  ad  valorem,  which  is  imposed 
by  section  2900  Rev.  Stat,  by  way  of  a  penalty  for  undervalua- 
tions, oau  have  no  application  to  an  undervalnation  of  brandy 
where  the  liruudy,  being  under  tirst  proot,  is  by  appraisement 
worth  not  above  four  dollurs  per  gallon.     656. 

DAMAGES. 

Set)  Claims,  20. 

DAMAiiES  ON  DUTIAHLK  MERCHANDISE. 
See  Customs  Laws,  1,  2. 

DELEGATE  TO  CONGRESS  ELECT. 

See  CoNTUAiT,  It*. 

DEPARTMENT. 

1.  OnlV  those  bureaus  and  offices  can  be  deemed  buieaus  or  offices  in 

any  of  the  Executive  Departments  which  are  constituted  such  by 
the  law  organizing  the  Department;  the  latter,  with  its  bureaus 
or  offices,  being  in  contemplation  of  the  law  an  establishment 
(listinet^rom  the  branches  of  ihe  public  service  and  the  officers 
thereof  which  are  under  its  buper vision.    262. 

2.  Recommendations  for  office  are  not  papers  or  documents  which,  are 

reciuired  to  be  ke2>t  by  the  Departments  in  which  they  are  depos- 
ited. Th»-y  are  placeil  on  file  therein  for  the  convenience  of  ap- 
plicants for  office,  who  are  allowed  to  withdraw  them  whenever 
they  desire  to  do  so.     342. 

3.  Such  applicants  can  properly  be  permitted  to  see  objections  that 

have  been  filed  agaiust  themselves  (subject  to  the  limits tion, 
liowever,  that  the  permission  should  only  be  given  where  the 
comnniuication  is  not  in  its  nature  privileged),  in  order  that  the^^ 
may,' if  possible,  answer  or  remove  them.  But  the  privilege 
should  not  be  extended  further;  as  all  is  done  that  jnstice  re- 
({uires  when  a  party  is  permitted  to  see  any  objections  filed 
H&rainst  himself.     Ibid. 
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4.  Accordingly,  where  application  was  made  to  the  President,  on  be- 

half of  a  newspaper,  for  permission  to  examine  the  files  of  the 
Executive  Departments  with  a  view  to  ascertain  what  persons 
have  been  recommended  for  office  by  a  certain  Senator  and  Rep* 
•resentative  in  Congress  (the  purpose  being  to  establish  irom 
such  examination  the  fact  that  improper  persons  have  been  thus 
recommended  by  the  Senator  and  Representative  named):  Advised 
that  the  Department  files  onght  not  to  be  submitted  to  a  search 
of  that  character.    343. 

5.  Nor  should  copies  of  recommendations  and  papers  of  this  nature  be 

furnished  in  any  case,  unless  the  applicant  appears  himself  to 
have  been  directly  affected  by  the  writing  of  which  A  copy  is 
applied  for.    Jhid. 

6.  An  application  for  copies  of  papers  on  file  in  a  Department,  to  l)e 

used  by  the  applicant  in  a  suit*  promoted  by  him  under  section 
3491  Rev.  Stat.,  stands  upon  the  same  footing  with  a  like  appli- 
cati<«n  by  a  plaintifiT  in  any  other  private  suit.    562. 
Sec  Official  Envelope,  1,  2,  4,  6. 

DEPOSIT  OF  PUBLIC  MONEYS. 

See  Secretary  of  tiik  Treasury,  9. 

DESERTION. 

1.  The  two  years'  limitation  provided  by  the  one  hundred  and  third 

article  of  war  is  applicable  to  the  offense  of  desertion. 

2.  The  limitation  begins  to  run  from  the  commission  of  the  ofifense, 

excepting  in  a  case  where,  by  reason  of  '^manifest  impediment," 
the  accused  is  not  amenable  to  justice  within  two  years  from  that 
time.  In  such  case  it  begins  to  run  from  the  removal  of  the  im> 
pediment. 

3.  Desertion  is  a  coitftnuin^  offense — an  ofiense  which  may  endure  (t.  «., 

be  continually  committed)  from  day  to  day  after  the  period  of  its 
completion.  But  the  continuing  commission  thereof  is  limited  by 
the  obligation  to  serve  imposed  upon  the  deserter  by  his  engage- 
ment. When  that  obligation  ceases  to  exist,  the  commission  of 
the  offense  necessarily  terminates,  and  the  limitation  then  begins 
to  nm  in  cases  not  excepted. 

4.  Enlistments  are  required  to  be  "  for  the  term  of  five  years."    By  his 

engagement  the  soldier  is  bound  for  a  specific  tei^m  of  service,  the 
last  day  of  which  is  as  much  fixed  by  the  contract  as  the  first. 
With  the  last  day  of  the  t-erm  his  engagement  expires,  and  with 
the  expiration  of  his  engagement  the  obligation  to  serve,  thereby 
imposed,  is  at  an  end.  This  results,  notwithstanding  th'tre  has 
been  an  infraction  of  the  contract  by  desertion  or  otherwise,  un- 
less the  soldier,  before  the  term  is  up,  consents  to  an  extension. 

5.  The  provision  in  the  forty-eighth  article  of  war,  that  a  deserter 

''shall  be  liable  to  serve  for  such  period  as  shall,. with  the  time 
he  may  have  served  previous  to  his  desertion,  amount  to  the  full 
term  of  his  enlistment,"  is  a  penal  provision.    It  does  not,  by  its 
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own  forc«  aim  pi  j,  work  a  prolongation  of  the  term  originally 
contracted.    It  operates  only  after  a  conviction. 

0.  Held  acconlingly,  in  case  of  desertion  by  an  enlisted  soldier,  that 

(excepting  where  the  offender  has  previously  surrendei'ed  him- 
self or  been  apprehended,  or  where,  by  reason  of  manifest  imped- 
iment, he  is  not  amenabh^  to  justice)  the  limitation  begins  to 
run  from  tlie  la«t  day  of  the  term  for  which  he  enlisted. 
7.  Absence  without  leave  is  not  per  Be  sufficient  to  prevent  the  limita- 
tion from  runniug. 

DIKECT-TAX  LAW. 

1.  The  proviffo  in  section  6  of  the  act  of  March  3, 1865,  chap.  87,  requir- 

ing bills  for  expen.ses  incident  to  proceedings  of  the  direct-tax 
commissioners  to  be  submitted  to  and  approved  by  the  Secretary 
of  the  Treasury  before  payment,  does  not  withhold  from  the  ac- 
tion of  the  Secretary  cases  in  which  his  approval  is  asked  after 
such  bills  have  been  paid  by  the  commissioners.     106. 

2.  The  authority  exercised  by  the  Secretary  under  section  14  of  the 

same  act,  in  fixing  the  rates  of  compensation  to  be  allowed  the 
clerks,  &c.,  there  mentioned,  is  distinct  from  that  exercisable 
under  section  6,  and  does  not  amount  to  an  approval  of  payments 
to  such  persons  within  the  meaning  of  the  latter  section.    IMd, 

DISBURSING  OFFICERS. 

1.  Under  section  3620  Rev.  Stat.,  as  amended  by  act  of  February  27, 

1877,  chap  69,  the  Treasurers  and  Assistant  Treasurers  of  the 
United  States  may  be  authorized  to  pay  the  checks  of  disbursing 
otUcers,  where  the  same  are  drawn  in  favor  of  the  persons  to 
whom  payment  is  made,  but  are  payable  to  order  or  bearer. 
Whether  such  checks  shall  be  made  payable  only  to  the  persons 
entitled  to  payment,  or  to  bearer,  or  to  order,  is  a  matter  to  be 
regulated  entirely  by  the  discretion  of  the  Secretary  of  the  Treas- 
ury.   288. 

2.  It  is  competent  to  the  Secretary  of  the  Treasury,  under  section  3620 

Re.v.  Stat.,  as  amended  by  the  act  of  February  27, 1877,  chap.  69, 
to  permit  disbursing  officers  to  draw,  and  the  assistant  treasurers 
and  public  depositaries  to  pay,  checks  made  payable  to  them- 
selves or  bearer  or  order,  for  such  sums  as  may  be  necessary  to 
make  payments  of  small  amounts,  to  make  payments  at  a  dis- 
tance i^m  a  depositary,  or  to  make  payments  of  fixed  salaries 
due  at  a  certain  period  (as  authorized  by  Treasury  regulations 
of  August  24,  1876),  provided  such  checks  bear  indorsed  thereon 
the  names  of  the  persons  to  whom  the  sums  are  to  be  paid,  or  the 
claim  upon  which  they  are  to  be  paid,  or  are  accompanied  by  a 
list  or  schedule,  made  a  part  of  the  check,  containing  the  same 
information.    303. 

3.  Under  section  5  of  the  act  of  June  20,  1874,  chap.  328,  it  is  the  duty 

of  disbursing  officers,  with  whom  funds  have  been  placed  for  dis- 
bursement, when  the  time  arrives  at  which  unexpended  balances 
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of  the  appropriations  from  which  sach  funds  were  drawn  iapte, 
to  repay  the  fUnds  remaining  in  their  handn,  in  order  that  they 
may  be  carried  to  the  surplus  fund  and  covered  into  the  Treas- 
ury.   357. 

4.  Where,  previous  to  that  time,  these  officers  have  issued  certificates 

by  which  claims  upon  such  appropriations  have  been  definitely 
ascertained,  and  payment  thereof  has  not  actually  been  made 
before  that  time,  such  claims  may  thereafter  be  paid  by  them  out 
of  the  proper  funds  remaining  in  their  hands.    I  hid, 

5.  For  what  period  and  to  what  amount  such  officers  should  be  al- 

lowed to  retain  in  their  hands  funds  for  that  purpose,  after  the 
date  when  unexpended  balances  of  the  appropriation  lapse,  is  a 
matter  of  administration,  falling  within  the  province  of  the  Sec- 
retary of  the  Treasury  to  regulate.    358. 

DISCHARGE  FROM  MILITARY  SERVICE. 
See  Army,  24. 

DISMISSAL  OF  OFFICER. 

See  Navy,  9,  10 ;  President,  13,  14. 

DISTILLER. 

See  Intbrnal  REVENrE,  14. 

DISTRICT  ATTORNEY. 

1.  Section  15  of  the  act  of  June  22,  1874,  chap.  391,  modiHes  section 

838  Rev.  Stat.,  in  so  far  as  to  require  the  district  attorney  to 
commence  proceedings  in  all  cases  covered  by  the  latter  section, 
excepting  only  where  the  case  cannot,  in  his  judgment,  be  *'  sus- 
tained.*'    522. 

2.  It  is  the  duty  of  the  district  attorney,  however,  to  re]>ort  the  facts 

to  the  Secretary  of  the  Treasury  in  every  case  (as  well  where 
proceedings  are  instituted  by  him  as  where  they  are  not),  to  the 
end  that  the  Secretary  may  determine  what  "  the  ends  of  public 
justice  require '^  in  relation  thereto.    523. 
See  Compensation,  9,  21,  22. 

DISTRICT  OF  COLUMBIA. 

1.  The  Board  of  Commissioners  of  the  District  of  Columbia,  under  its 
general  executive  and  administrative  authority  over  the  affairs 
of  the  District,  and  its  general  supervision  and  direction  over  the 
Engineer  officer  detailed  to  perform  certain  duties  relating  to  the 
^'repair  and  improvement  of  all  streets,  avenues,  alleys,  sewers, 
roads,  and  bridges  of  the  District,''  has  power  to  direct  the  dis- 
charge of  the  two  assistants  whom  that  officer  is  authorized  to 
appoint,  whenever,  in  its  judgment,  circumstances  make  it  ex- 
pedient to  determine  their  employment.  The  Engineer  officer  ia 
not  authorized  to  retain  these  a^jsistants  after  the  board  has  di- 
rected their  discharge.    21G. 
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2.  Section  5  of  the  act  of  July  12,  1876,  chap.  (WO,  providing  for  the 

publication  of  lists  of  property  in  arrears  for  taxes,  does  not  au- 
thorize the  Commissioners  of  the  District  of  Columbia,  in  deter- 
mining the  'lowest  bidder"  for  making  such  publication,  to 
have  regard  to  the  circulation  of  each  newspaper  bidding.  It  is 
sufficient  if  the  paper  is  a  bona  fide  newspaper,  and  there  is 
nothing  as  to  the  amount  of  publicity  which  the  notice  may  re- 
ceive that  will  defeat  the  purpose  of  tUo  legislature  in  requiring 
the  advertisement.    324. 

3.  The  advertisement  of  the  list  of  property  in  an'ears  for  taxes,  under 

section  5  of  the  act  of  July  12,  1876,  chap.  IcJO,  would  not  be  in 
conformity  to  the  laws  in  force  in  the  District  of  Columbia  if 
made  in  a  newspai>er  published  on  Sunday.    326. 

4.  Tlio  provisions  of  that  act  must  be  construed  in  connection  with 

the  other  statute  law  of  the  District,  and  they  are  not  to  be  taken 
to  repeal  any  part  of  the  latter  unless  wliere  necessarily  repug- 
nant thereto.     IhiH. 

DISTRICT  OF  COLUMBIA  3.65  BONDS. 

The  faitli  of  the  United  States  is,  by  section  7  of  the  act  of  Juno  20, 
1874,  chap.  337,  and  the  amendatory  act  of  February  20,  1875, 
chap.  94,  pledged  for  the  payment  of  the  interest  and  principal  of 
the  bonds  known  as  the  3.65  District  of  Cohimbia  bonds.     56. 

KADS,  JAMES  B. 

See  South  Pass  of  the  Mississippi,  Impkovmi'-xt  of. 

KNGINEERS,  CIVIL,  IN  THE  NAVAL  SERVICE. 
See  Coiht-Martial,  11;  Navt,  I. 

ENLISTMENT. 

See  Army,  15 ;  Desertion,  4, 

ENROLLMENT  AND  LICENSE  OF  VESSELS. 

1.  Under  section  4'.W1  Revised  Statutes,  and  the  act  of  April  18,  1874, 

chap.  110,  vessels  usually  called  canal-boats,  of  more  than  five 
tons  burden,  trading  from  place  to  place  in  a  district^  or  between 
different  districts,  on  navigable  waters  of  the  United  States 
(except  such  as  are  provided  with  sails  or  propelling  machinery 
of  their  own  adapted  to  lake  or  coastwise  navigation,  and  also 
such  as  are  employed  in  trade  with  the  Canadas),  are  exempt 
from  license  or  enrollment  as  well  where  in  the  trailo  in  which 
they  are  engaged  they  do  not  enter  a  canal  of  a  State,  as  where 
their  voyages  are  partly  on  such  navigable  watei-s  and  partly  on 
a  State  canal.    52. 

2.  The  act  of  1874  does  not  contemplate  boats  employed  exclusively  on 

the  "internal  waters"  of  a  state  where  the  same  are  not  ako 
navigable  waters  of  the  United  States,  nor  bo^  employed 
exclusively  on  the  **  canals  of  a  State."    It  contemplates  boats 

45  p 
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which  are  employed  on  navigable  waters  of  the  United  States  a» 
well  as  on  the  canals  or  internal  waters  of  a  State.  Ihid. 
3.  The  rule  as  to  exemption  from  enrollment  or  license  provided  by 
that  act  is  not  confined  in  its  operation  to  waters  within  the 
interior  of  each  State,  bnt  extends  to  any  waters  coming  undei 
the  denomination  of  navigable  waters  of  the  United  States,  irre- 
spective of  their  geographical  location.     Ibid, 

ENTRANCE  AND  CLEARANCE  OF  VESSELS. 
See  CuKTOMs  Laws,  19. 

EXPENSES  OF  DIRECT-TAX  COMMISSIONERS. 
See  Direct-tax  Law,  1,  2. 

EXTRA  COMPENSATION. 

See  Compensation,  3:i,  34. 

EXTRADITION. 

L.,  a  naturalized  citizen,  having  tli^d  the  I'nited  States,  wasarre.>^t^ 
in  Ireland  at  the  instance  of  this  government,  and  extradited, 
under  the  treaty  of  1842  with  Great  Britain,  upon  the  charge  of 
forgery.  The  extradition  proceedings  occuiTed  in  th§  spring  of 
1675,  un<ler  the  British  act  of  1870.  Upon  being  brought  back 
to  tliis  country  he  was  arrested  upon  bench  waiTants  issued  by  a 
L'nitcd  States  circuit  court,  based  on  charges  of  other  offenses 
committed  before  his  surrender,  and  lie  has  since  also  been  served 
with  a  cajuas  issued  by  the  same  court  in  a  civil  suit  brought  by 
the  United  States  to  recover  a  debt  due  prior  to  his  surrender. 
Immunity  from  i)rosecution  in  any  civil  action,  or  for  any  offense 
other  than  that  for  which  he  was  extradited,  being  claimed  by 
him — upon  the  following  grounds  mainly :  (1 )  that  such  immunity 
is  provided  for  by  the  British  act  of  1870,  under  which  the  extradi- 
tion proceedings  took  place;  (2)  that  the  immunity  arises  by 
implioatirn  out  of  the  treaty  of  lf^42  alone ;  (3)  that  it  is  conceded 
by  section  5275  Revised  Statutes — ^he  petitions  the  Executive  to 
instruct  the  proper  otticcrs  not  to  prow^cutc  further  the  civil  suit 
against  him,  nor  any  criminal  proceeding  against  him  for  an 
offense  other  than  that  for  which  he  was  extradited,  and  that  he 
be  discharged  from  arrest  under  the  said  bench  warrants :  Advised 
that  section  5275  Rev.  Stat,  has  no  application  to  the  present 
case ;  that,  by  force  of  section  27  of  tht;  British  act  of  1870,  in  all 
cases  of  difference  between  that  act  and  the  treaty  of  1842,  the 
treaty  controls,  and  hence  the  immunity  claimed  here  must  bo 
referred  to  that  treaty  considered  alone ;  that  this  claim  for  im- 
munity is  not  warranted  by  the  said  treaty;  and  that  no  ground 
has  been  laid  by  the  petitioner  entitling  him  to  the  instructions 
asked  for.     500. 
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FKKS  COLLIXTEI)  FHOM  VESSELS,   DISPOSITIOX  OK. 

In  view  of  tlu'  absence  of  anything  in  the  Revised  Statutes  iudica- 
tive  of  au  intent  to  ehanJJ;e  the  purimse  for  whieh  the  fees  enu- 
merated in  section  43t»l  were  orij^inally  established,  or  to  introduee 
a  new  rule  of  <listrihution :  Ifeid  tliat,  notwithstanding  the  revisal 
omits  the  ])n)vi8ion  of  tlie  act  of  179'.J  regulating  the  distribution 
of  such  fees,  they  shouhl  be  distributed,  as  they  liave  heretofore 
]>een,  under  the  rub'  i)reseribed  by  tliat  act.  44.  (See,  also,  Xolfj 
p.  45.) 

FEES  OF  CLERKS  OF  U.  S.  COURTS. 
See  COMPKNSATiox,  21,  iW,  'MK 

FEES  OF  DLSTRICT  ATTORNEYS. 
See  CoMPEXSATiox,  9,  21,  22,  29. 

FEES  OF  MARSHALS. 

See  CoMPKXsATioN',  1(»,  17, 21, 22, 2.'>, 27, 2^, 30. 

FIFTEEN  PER  CENT.  CONTRAC  TS. 

See  Contract,  6,  7,  8,  9, 10,  11,  12,  i:j,  14.  1.'3,  1(1,  17. 

FILES  OF  THE  EXECFTIVE  DEPARTMENTS. 
See  Dkpaktmkxt,  2,  3,  4,  fi. 

FIRE  ARMS,  DRAWBACK  ON. 
See  CrsToMs  Laws,  1H. 

FISHERIES. 

See  Tkkatiks  with  Fohkkjx  Govkkxmknts.    *' 

P^OREKiN  MINISTER. 

See  Rksh;xati(>x,  1. 

FORFEITFRE. 

See  CoxTRAtT,  20.  21,  2:5:  Navv,  2;  Postal  Laws,  11 ;  Rkmissiox 

OK   FORFKITI'RK,  1. 

FOX  AND  WISCONSIN  R1\'ERS  IMPROVEMENT. 

Under  the  act  of  March  3.  1.^7.'>,  to  aid  in  the  improvement  of  the 
Fox  and  Wisconsin  Rivers  (18  Stat.,  506),  the  officers  in  charge 
of  that  worlv  cannot  acquire  land  needed  therefor  by  purchase 
directly  from  the  owner,  but  must  have  recourse  to  condemna- 
tion.   31. 

FURLOUCiH. 

See  Army,  14. 

GERMAN- AMERICAN  SAVINiiS  lUNK,  OF  WASHIN(STON. 
See  Clrrkxcv. 

(JOLD  COIN,  DISPOSAL  OF. 

See  Skirktarv  of  tiii:  TuK/sriiY,  10,  11.  t 


708      •  INDEX. 

(JOVEKNMEXT  TELE(iKAM8. 

See  TKLKdRAi'H,  2,  '.%  4. 

• 

GKADrATE. 

See  Naval  Acai>kmy,  4;  Navy,  :*. 

HAZING. 

See  Naval  Academy,  1. 

HIGUINS,  THOMAS  L.,  CLAIM  OF. 
Sec  Claims,  (J. 

HOT  SPRINGS  COMMISSION. 

The  proviHiou  iu  tin;  sixteenth  Heethm  of  the  act  of  Marcli  '.\y  1877, 
ehap.  108,  relating  to  the  Hot  Springs  ConiuiisHion,  namely, 
*'That  Haid  commiKsioncrH  shall  hold  their  offices  for  the  period 
of  one  year  from  the  date  of  appointment/'  fixes  the  duration  of 
the  term  of  the  commission,  and  withont  further  legislation  it 
cannot  be  contiuue^l  beyond  the  period  indicated  therein.     430. 

HrXTEH  STA-MP,  USE  OF. 

See  IXTKKNAL  Kkvkxi'i:,  2. 

INDIAN  AGENTS  AND  AGENCIES. 

1.  Under  section  205^1  Kev.  Stat.,  the  President  has  discretionary 

power  to  dispense  with  the  services  of  any  Indian  agent;  and, 
under  sections  1224  and  2062  Rev.  Stat.,  ho  is  authorized  to  assign 
a  military  officer  to  execute  the  duties  of  such  agent,  if  this  can 
be  done  .without  separating  the  officer  from  his  company,  regi- 
ment, or  cori)S,  or  otherwise  interfering  with  the  performance  of 
his  military  duties;  or,  under  section  2053  Rev.  Stat.,  he  may 
devolve  the  duties  of  such  agent  upon  an  agent  who  has  been 
appointed  for  another  agency.     405. 

2.  The  President  can,  under  section  2059  Rev.  Stat.,  discontinue  any 

agency,  whereu))on  the  functions  of  the  agent  would  cease.  He 
can  also,  under  the  same  section,  transfer  the  agency  to  another 
place;  for  instance,  to  the  vicinity  of  a  militarj' post,  should  it 
be  contemplated  to  re<]nire  a  military  officer  to  perform  the 
duties  of  agent.     IhuL 

3.  Under  section  2045  Rev.  Stat.,  an  Indian  agent  nuty,  at  anif  time, 

be  suspended,  and  the  place  temporarily'  tilled  iu  the  nu>de  there 
provided.     Ibid, 
See  IxDLVN  Teuimtoijv  ;  Prksidknt,  1. 

INDIAN  TERRITORY. 

A  military  officer,  unless  he  be  an  Indian  agent,  or  be  called  uium 
to  act  by  such  agent,  has  no  power  to  arrest  fugitives  fit>m  just- 
ice in  a  State  who  have  escaped  into  the  Indian  Territory.  Such 
persons  may  be  removed  from  the  Tern tory  as  intruders,  and  sur- 
rendered to  the  State  authorities,  by  the  proper  Indian  agmit.     601 . 
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INDIAN  TUKATIES. 

Stipiilntionfl  in  Indian  twatiea  existing  prior  to  Jnnc  *20,  1874,  for 

•       the  payment  of  annuitiefl,*&c.,  are  contracts  within  tlio  meaning 

of  the  second  proviso  of  the  fifth  section  of  the  act  of  Jnne  20, 

IH74,  chap.  :V2H,  and  their  fulfillment  is  not  to  1m».  i»n*vented  by 

any  operation  «»^iven  to  that  section.     fi:W. 

INTERNAL  REVENUE. 

1.  The  amount  of  taxes  illegally  collected  from  the  Illinois  Central 
Railroad  Con\i)any  from  186:^  to  IHfifi,  as  income  tax  npon  divi- 
dends on  stock  held  by  non-resident  aliens,  shonld  be  repaid  to 
that  compan>,  after  dedncting  so  much  therefrom  as  has  already 
been  paid  over  to  the  stockholders  lawfully  entitled  thereto. 
•2.  Sections  3445  and  3446  Rev.  Stat,  give  the  Secretary  of  the  Treas- 
ury and  the  Commissioner  of  Internal  Revenue  power  to  require 
and  enforce  the  use  of  the  so-calle<l  Hunter  stamp  upon  cigars. 
191. 

3.  Regulations  promulgated  under  and  in  confonnity  with  those  sec- 

tions have  the  force  of  law;  and  a  failun*  to  comply  therewith 
is  punishable  under  the  general  clause  of  sect i cm  34 "Ui  Rev.  Stat. 
Ibid. 

4.  The  terms  *' capital''  and  '*  capital  employed,  "as  used  in  para- 

graph second  of  section  3408  Rev.  Stat.,  include  such  portion  of 
the  capital  of  any  bank,  association,  company,  corporation,  or 
person  menticmed  therein  as  is  invested  in  a  banking  house.    218. 

.').  Under  that  provision  every  banking  association,  company,  or  cor- 
poration is  taxable  for  the  fixed  amount  of  its  capital,  and  every 
private  banker  for  the  entire  capital  employed  by  him  in  the 
banking  business,  less  only  the  average  amount  invested  by  them 
respectively  in  United  States  bonds.     Ibid. 

(>.  Under  the  amendment  of  section  tn40  Rev.  Stat.,  nuideliy  the  act 
of  Febrnary  27,  1877,  chap.  69,  the  word  "  pei-son, "  as  used  in 
chapter  4  of  title  35  Rev.  Stat.,  is  t<»  l)e  understood  as  so  includ- 
ing a  corporation  engaged  in  distilling  spirits  that  it  may  give 
the  bond  and  perform  other  acts  i*equi red  by  the  internnl  revenue 
law  of  distillers,  in  its  coi*porate  capacity.    2tJ0. 

7.  The  existence  of  a  penalty  in  certain  sections  of  that  title,  pro- 

scribing imprisonment  as  a  part  of  the  punishment,  is  not  incom- 
patible with  an  intent  to  include  under  the  W(u*d  person,  as 
therein  employed,  a  corporation.     Ibid, 

8.  The  Eagle  and  Phtenix  Manufacturing  Company,  a  (Jeorgia  cor- 

poration, with  a  large  capital  invested  in  mills,  machinery,  &c., 
by  authority  of  an  net  of  the  Georgia  legislature  ])assed  in  1873 
established  a  savings  bank  in  connection  with  its  manufactur- 
ing business,  pledging  the  entire  capital  stock  and  property  of 
the  company  for  the  payment  of  depositors  and  the  holdera  of 
certificates  of  deposits  issued  thereby.  By  the  same  act  the 
company  was  authorized  to  issue  certificates  of  deposit  **to  an 
amount  ec|ual  to  the  amount  actually  <leposited,  in  sums  of  five,. 
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two,  aad  one  dollars,  which  may  be  jiayahle  to  the  holder  of  the 
same,  and  may  be  cireulatetl  by  delivery*  as  earreucy,  ^  which 
were  i!)8ue<l  and  employed  as  carn*uey  iu  the  boBiuess  of  the  com- 
pany :  JUld  that  the  company  is  suliject  to  the  tax  imiKwed  by 
the  second  paragraph  of  ^ectiou  ^U-'?  Rev.  Stat.,  of  **  one-twcDty- 
foorth  of  one  jht  centum  each  nfouth  *"  upon  ir>  whole  capital 
htock.  371. 
1*.  The  limitation  iu  se^-tiou  '.i2i^  Kev.  Stat.,  relative  to  claims  for  the 
refimdin*;;  of  internal- re  venue  tax.es.  Itas  no  application  to  claims 
for  allowances  for  stamps  nuder  section  IU2.>  Kev.  Stat.  Opinion 
of  January  7,  1875,  iu  14  Opiu.,  513,  overmIe<l.     4^. 

10.  That  limitation  is  intended  to  ap]dy  Ut  the  claims  descrilftcd  in  sec- 

tion 32-20  Kev.  Stat.  only.     J  bid. 

11.  l)4K'umeutar>'  stamps  presented  under  section   3l'io   Rev.    Stat., 

above  the  denomination  of  two  cents,  which  have  l>een  spoiled, 
or  improp<*rly  or  unnecessarily  used,  or  are  aflixed  to  blank 
instruments.  Ace,  and  which  are  therefore  not  in  the  same  con- 
dition as  when  issued,  cannot  be  redeemed  by  the  Commissioner 
of  Inter^ial  He  venue,  mji/«s«  the  person  jiresenting  them  satisfac- 
torily traces  the  history  thereof,  as  provided  by  the  proriso  in 
the  act  of  July  12,  187G,  chap.  181.     Ibid, 

12.  Where  certain  savings  banks,  without  capital  stock,  received  daily 

deiHNsits  from  others  titan  their  regular  depositors,  under  agree- 
ment that  no  interest  should  be  allowed  thereon,  but  that  they 
might  l>e  cliecked  out  without  previous  notice,  and  that  the 
checks  should  be  paid  by  «lrafts  on  Boston  when  so  retiuire^l,  to 
meet  which  drafts  a  fund  was  kept  on  deposit  in  a  Boston  bank, 
U]M>n  which  intercut  was  allowed  the  savings  banks  at  the 
rate  of  four  per  centum  \h^t  annum :  Held  that  these  savings 
banks  are  not  entitled  Ut  exemption  from  taxation  on  said 
deiK>sits  nnder  section  9  of  the  act  of  July  13,  18li6,  chap.  1^ 
(nor  under  section  34(»7  Rev.  Stat.).     452. 

13.  The  proviso  in  section  31  of  the  <ict  of  June  (i,  11^2.  chap.  315,  author- 

izing the  use  of  wo4mI,  metal,  paper,  &,e.,  separately  or  in  combina- 
tion, for  packing  tobacco,  snuff,  and  cigars,  under  regulations  of 
the*  Commissioner  of  Intenial  Revenue,  does  not  by  implication 
modify  or  in  any  way  atfect  the  requirement  of  the  act  of  July 
20,  lb6^,  chap.  186,  section  eiO,  that  certain  numbers  and  names 
be  burned  into  cigar-lnixes  with  a  brauding-:rou  before  removing 
them  from  the  manufactory.    510. 

14.  The  terms  of  section  3251  Rev.  Stat.,  namely,  •*  everj- jierson  in  any 

manner  interested  iu  the  use  of  any  still,  distillery,  or  distilling 
apparatus,  shall  be  jointly  and  severally  liable  for  the  taxes  im- 
IMwed  by  law  on  the  distilled  spirits  produced  therefrom,**  include 
stockholders  of  private  corporations  engaged  iu  di.stilling  for 
gain.     559. 

JXTEKNATIOXAL  PEXITENTIAUY  CONGRESS. 
Ste  I*i:kmi)Knt,  15. 


INDEX.  711 

jrUISDICTIOX. 

1.  A  merchant  vessel,  except  under  some  treaty  stipulation  otherwise 
providing,  htis  no  exemption  from  the  tenitorial  jurisdietiou  of 
the  harhor  in  which  the  same  is  b'in^.     178. 

"2.  The  ri<;ht  **  to  sit  as  judges  and  arhitrators  in  sucli  difterences  as 
may  arise  between  the  captains  and  crews,"  given  to  consuls,  vice- 
consuls,  &c.,  by  article  13  of  the  treaty  with  Sweden  and  Norway 
of  1827,  is  limited  t-o  the  determination  or  arbitrament  of  dis- 
putes and  conti^overeies  of  a  civil  nature,  and  does  not  extend  to 
the  cognizance  of  oU'enses.     Ibid, 

3.  If  the  conduct  of  the  captains  or  of  the  crews,  where  differences  arise 

between  them,  is  such  as  to  '^disturb  tlie  order  or  tranquillity  of 
the  country  "  (which  includes  all  acts,  as  against  each  other, 
amounting  to  actual  breaches  of  the  public  peace),  the  right  of 
the  local  authorities  to  interfere,  in  the  exercise  of  their  police 
and  Jurisdictional  functions,  is  reserved  in  said  article.     Ibid, 

4.  Semble  that  a  more  enlarge<l  jurisdiction  is  conferred  upon  consuls  in 

some  other  treaties,  as,  c,  g.,  in  the  treatj'  with  France  of  Febru- 
ary 23,  1853,  in  the  treaty  with  the  German  Empire  of  December 
11,  1871,  and  in  the  treaty  with  Italy  of  February  8,  1868.     Ibid. 
See  Traxsfeu  ok  Juiiisdictiox. 

KIDDOO,  COL.  J.  B.,  CASE  OF. 
See  Army,  5. 

LACEY,  ROBERT  B.,  PAYMENT  TO. 
See  COMPKXSATIOX,  1. 

LAND,  PrRCHASE  OF. 

See  Pt'RCHASK  OF  Laxi>. 

LANDS,  P1:BLIC. 

1.  Four  persons,  citizens  of  the  Tuited  States,  located  1,000  feet  on 

the  Red  Pine  Lode,  in  Utah  Territory,  in  July,  1871.  One  of  them, 
in  July,  1872,  assigned  to  S.,  an  alien,  400  feet  of  the  same  mine. 
In  January,  1874,  S.  assigned  the  said  400  feet  to  D.,  a  citizen  of 
the  United  States,  who  has  obtained  the  remainder  of  the  1,000 
feet  by  proper  assignments.  Application  is  made  by  D.  for  a 
patent  for  the  whole  thousand  feet:  Held  that  D.,  by  reason  of 
the  alienage  of  S.,  derived  no  right  through  him  to  a  patent  for 
the  400  feet  referred  to,  and  that  he  is  entitled  to  a  patent  for 
only  the  600  feet  obtained  from  the  other  assignors.    29. 

2.  The  Commissioner  of  the  General  Land  Office  is  authorized  to  re- 

ceive proofs  of  the  swampy  character  of  lands  disposed  of  by  the 
ITnited  States  between  March  2,  1855,  and  March  3,  1857,  with  a 
view  to  allowing  the  States  the  indemnity  provided  by  the  act 
of  March  3,  1857,  chap.  117,  notwitlistanding  the  omission  in  the 
Revised  Statutes  (section  2484)  of  that  part  of  the  act  which 
granted  the  indemnity.     340, 
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:i.  The  right  to  indemnity,  uniler  that  act,  for  swamp  lamlH  thns  dis- 
posed of,  is  a  right  that  "  accnied  "  to  those  States  in  which  such 
lands  are  situated  prior  to  the  adoption  of  the  Rerised  Statutes, 
and  is  saved  hy  section  5597  Rev.  Stat,  from  being  affected  hy 
the  repeal  of  the  omitted  indemnity  provision  under  the  opera- 
tion of  section  5596  Rev.  Stat.     /hid. 

4.  The  Secretary  of  the  Interior,  by  a  decision  dated  August  4,  Ifl'l, 

rejected  an  application  of  the  New  Idria  Mining  Company,  made 
under  the  act  of  July  26,  l!^66,  chap.  262,  for  a  patent  of  certain 
mineral  lands  in  California.    Subsequently  the  company  filed  an 
^  application  for  a  rehearing,  accompanied  by  affidavits  obtained 

for  the  pni'pose  of  curing  defects  in  the  original  application. 
The  application  for  rehearing  was  denied  by  the  Socretaiy  April 
27,  1872,  but  was  reinstated  by  him  June  15,  1872,  since  which 
time  no  action  has  been  taken  thereon.  On  March  3,  1875,  Con- 
gress passed  an  act  (chap.  130)  requiring  the  Secretary  of  the  In- 
terior to  fnmish  to  that  body  at  the  beginning  of  its  next  session 
certain  information  i^Bspecting  the  lands  in  question ;  in  compli- 
ance with  which  the  Secretary  made  a  report  to  Congress  Decem- 
lier  8,  1j^76  ;  but  thus  far  Congress  has  not  acted  further  in  the 
matter.  In  the  meantime  an  ejectment  snit,  brought  against 
the  company  by  an  adverse  claimant  of  said  lands,  has  been 
biwight  before  the  Supremo  Court  of  the  United  States  on  a  writ 
of  error,  and  is  still  pending  there.  The  company  now  ask  that 
their  case  be  taken  up  and  reviewed  upon  the  proofs  originally 
ma<le,  the  affidavits  filed  with  the  application  for  a  rehearing, 
and  the  provisions  of  the  act  of  May  10,  IH72,  chap.  152:  Held  (1) 
that  the  application  for  rehearing  is  fairly  before  the  Depart- 
ment and  can  properly  be  considered;  (2)  that  the  action  of 
Congress  (in  1875)  presents  no  obstacle  to  a  determination  of  the 
matter  of  the  application ;  (3)l  that  the  applicants  are  entitled  to 
f  have  their  case  adjudicated  upon  the  law  as  it  exists,  and  that, 

so  far  as  any  anticipated  legislation  is  concerned,  it  is  the  duty 
of  the  Secretary  of  the  Interior  now  to  proceed  with  all  reason- 
able expedition  and  determine  the  case:  But  held,  ftirther,  that 
in  view  of  the  bearing  which  a  decision  in  the  case  pending  be- 
fore the  Supreme  Court  may  have  upon  the  matter,  and  also  of 
other  circumstances,  the  Secretary  may,  if  he  thinks  justice  re- 
quires it,  properly  delay  his  determination  until  that  decision  is 
rendered.    388. 

5.  The  words  *' reserved  for  public  uses,"  as  employed  in  section  7  of 

the  act  of  March  3,  1853,  chap.  145,  and  section  6  of  the  act  of 
July  23,  1866,  chap.  219,  were  not  meant  to  apply  to  lands  which 
passed  to  the  State  of  California  under  the  swamp-land  act  of 
September  28,  1850.    454. 

6.  That  State  is  not  entitled  to  indemnity,  under  those  enactments,. 

for  school  sections  falling  within  the  swamp-land  grant.    Ibid, 
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1.  The  actiou  of  the  register  and  receiver  of  the  proper  land  district, 

in  passing  njion  claims  of  derivative  claimants  to  lands  thereto- 
fore claimed  by  Vigil  and  St.  Vrain,  under  the  provisions  of  the 
act  of  February  25, 1869,  chap.  47,  amendatory  of  the  act  of  Jnne 
21,  1860,  chap.  167,  was  final,  and  not  subject  to  revision  by  the 
Land  Department.     94. 

2.  Col.  William  Craig,  apderivative  claimant  under  Vigil  and  St. 

Vrain,  having  established  his  claim  **to  the  satisfaction"  of  the 
register  and  receiver  of  the  proper  land  district,  thereby  became 
entitled  to  have  furnished  to  liim  by  the  surveyor-general  of 
Colorado,  as  evidence  of  title,  an  approved  pl|kt  of  the  land  whic]^ 
was  awarded  to  him  by  the  register  and  receiver  aforesaid.  In 
view  of  which :  Advised  that  the  President  direct  the  Commis- 
sioner of  the  General  Land  Office  to  instruct  the  surveyor-general 
of  Colorado  to  deliver  to  Colonel  Craig  an  approved  plat  of  the 
land  so  awarded,     fhid, 

LEASK. 

A  building  in  Chicago,  known  as  **The  Arcade,"  was  leased  to  the 
United  States,  "to  have  and  to  hold,  &c.,  from  the  3*1  day  of 
May,  1874,  for  and  during  the  term  of  three  years  thence  next 
ensuing.^'  The  lease  contained  a  clause  providing  that  the  lessor 
might  use  such  part  of  the  building  as  was  not  needed  by  the 
U  ssoe,  **  in  accordance  with  the  terms  of  acceptance  of  said  build- 
ing by  the  Hon.  Secretary  of  the  Treasury,  as  shown  by  copy  of 
his  letter,  attached  hereto,  and  made  part  of  this  agreement." 
This  letter,  after  referring  to  a  proposition  made  in  behalf  of  the 
owner  of  the  premises  to  lease  so  much  of  the  same  as  may  be 
needed  by  the  Government  "  until  the  public  building  to  be 
erected  in  Chicago  is  ready  for  use,"  states  under  what  circum- 
stances the  owner  would  be  permitted  to  occupy  a  part  of  the 
premises,  and  ^'upon  these  conditions''  the  Secretary  concludes 
to  take  the  building :  Held  that  the  term  of  the  leasehold  is 
governed  (not  by  the  letter  of  acceptance,  in  which  it  might  en- 
dure beyond  three  years,  but)  by  the  provision  in  the  lease  above 
c^uoted,  which  definitely  limits  its  cluration  to  three  years  from 
the  3d  of  May,  1874.     613. 

LETTING  CONTRACTS. 

See  Contract,  28,  29,  30,  31,  32. 

LICENSE  AND  ENROLLMENT  OF  VESSELS. 

See  Enrollment  and  Licknse  op  Vessels. 

LIGHT-HOUSES,  DISBURSING  AGENTS  FOR, 
See  Compensation,  18. 

LIMITATIONS. 

See  Desertion,  1,  2,  3,  6;  Internal  Revenue,  9,  10. 
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LOSS  OF  Ul!:(;iSTERED  MIIL  MAXrEK. 
See  Po.stmastkr-Gexeral. 

LOST  REGLSTERED  BOND. 

See  Bonds  of  tiik  U.vitkd  States,  5. 

LOTTERIES. 

See  Postal  Laws,  8.  ^ 

LOYALTY. 

See  Accounts  and  Accocntix(j  Officers,  i:\. 

MARINE  CORPS. 

A  l3oanl  of  officers,  duly  constitiitecl,  was  couveued  by  an  order  of 
the  Secretary*  of  tlie  Navy,  dated  July  30, 1874,  to  inquire  into  and 
determine  wlietlier  W.,  a  lieutenant  of  marines,  was  incapacitated 
for  active  service.  The  board  found  him  so  incapacitated,  and 
that  the  cause  of  his  incai)acity  was  not  an  incident  of  the  sen'iec. 
On  subnjission  of  the  proceedings  and  finding  of  the  board  to  the 
President,  he,  under  date  of  August  18,  1874,  indorsed  thereon: 
**  I  concur  in  opinion  with  the  retiring  board  in  the  case  of  W. 
Let  him  be  retired  on  furlough  pay."  Held  (1)  that  the  action 
of  the  President  amounted  to  an  approval  of  the  finding  of  the 
boai-d,  and  to  a  retirement  of  W.  from  ^'active  service,*'  within 
section  1252  Rev.  Stat.,  and  that  he  was  retired  in  conformity 
with  the  law  applicable  to  officers  of  the  Marine  Corps;  (2)  that 
W.  thereby  became  entitled  to  receive  pfiy  according  to  the  rate 
established  by  law  for  retired  officers  of  the  Marine  Corps  (vir, 
75  per  centum  of  the  i>ay  of  the  actual  rank  held  by  him  at  date 
of  retirement),  noth withstanding  a  ditt'erent  rate  of  pay  (viz, 
furlough  pay)  was  uamc<l  by  the  President  in  retiring  him.     442. 

MARSHAL. 

See  Compensation,  16, 17. 21, 22,2  5,  27,  2^^,  30;  Traveling  Allow- 
ances, 1. 


MARSHAL  OF  THE  DISTRICT  OF  COLUMBIA. 

See  Court  of  Commissioners  of  Alabama  Clalms. 

METRIC  SYSTEM. 

See  Postal  Laws,  9. 

MILEAGE  OF  ARMY  OFFICERS. 

See  Traveling  Allowances,  4,  5;  Witness,  2. 

MILEAGE  OF  MARSHALS. 

See  Traveling  Allowances,  1. 

« 

MILEAGE  OF  NAVAL  OFFICERS. 

See  Traveling  Allowances,  2,  :J. 


i 
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MILITAKV  ACADEMY. 

1.  An  ottieor  of  the  Ariuy,  holding  the  rank  of  a  major-general,  may 
b«'  assigned  to  the  place  of  superintendent  of  the  Military  Acad- 
emy. 110. 
r2.  Sections  1310  and  1314  of  the  Revised  Statutes,  in  so  far  as  tlipy  ap- 
jily  tn  the  scloetioii  of  a  superintendent  of  the  Military  Academy, 
eonsidered  and  cons*  rued.    Ibid, 

9 

MITIGATION  OF  FINE,  PENALTY,  OR  FORFEITURE. 
See  Secuktauy  ov  tiik  Navy. 

NATIONALITY. 

See  CiTi/F.xsiup. 

NAVAL  ACADEMY. 

1.  The  aet  of  June  '2  »,  1874,  ehap.  453,  to  preveut  hazing  at  the  Naval 
Academy,  was  designed  to  cut  oft'  from  a  cadet  found  guilty  of 
the  oflense,  should  the  finding  of  the  court-martial  be  approved 
by  tlio  8n])erintendent,  all  chance  of  reinstatement  or  reappoint- 
ment. 80. 
*2.  The  provisions  of  article  36  of  the  Articles  for  the  Government  of 
the  Navy  (sec.  1(5*24  Rev.  Stat.)  docs  not  extend  to  cadet«  at  the 
Naval  Aca<lemy.  They  may  accordingly  be  dismissed  from  the 
Academy  and  from  the  naval  service  for  misconduct  without  trial 
by  conrt  martial.     634. 

3.  Sections  1519  and  15*25  Rev.  Stat,  leave  no  right  in  the  Secretary  of 

the  Navy  to  continue  at  the  Academy  cadets  who  have  been  fonnd 
at  any  examination  deficient  in  their  studies  withont  the  recom- 
mendation of  the  academic  board.     Ibid* 

4.  The  words  "tinal  graduating  examination,"  in  section  11  of  the  act 

of  July  16,  186*2,  chap.  18:j,  and  *'  graduating  examination,"  in 
section  12,  of  the  act  of  July  15,  1870,  chap.  295,  signify  that  ex- 
amination which,  under  the  regulations  of  the  Naval  Academy, 
takes  place  after  the  jircs^ribe^  term  of  sea-service  has  been  per- 
formed.   637. 

5.  Ass'gnmentsof  relative  rank,  as  betwe<'n  members  of  the  same  class, 

based  upon  the  results  of  such  examination,  are  in  conformity 
with  law.     Ibid, 

NAVAL  OFFICER  IN  MERCHANT  SERVICE. 

A  naval  officer  cannot  lawfully  serve  as  master  of  a  private  steam - 
vessel  in  the  merchant  service  withont  having  previously  obtained 
the  license  required  by  section  4438  of  the  Revised  Statutes,  al- 
though he  may  be  eligible,  by  virtue  of  his  commission,  to 
talie  command  of  a  steam-vessei  of  the  United  States  in  the  naval 
service.     61. 

NAVIGATION. 

1.  Where  a  vessel  put  into  harbor  "in  a  furious  storm,"  and,  leaking 
badly,  wa'*  rnn  ashore,  thereupon  becoming  a  wreck,  which  forms 
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an  obstruction  to  Davit^jitioti :  Ifvld  that  (the  wreck  ap])earing  to 
have  been  canscd  by  stress  of  weather,  and  not  through  any  fault 
or  misconduct  on  the  part  of  the  master  and  crow)  the  owners  of 
the  vessel  are  under  no  legal  obligation  to  remove  it,  and  that 
the  case  does  not  warrant  the  institution  of  proceedings  to  that 
end  against  them.    71. 

2.  Congress  having  made  an  appropriatibn  for  the  improvement  of  the 

Connecticut  Kiver,  to  be  expended  under  the  direction  of  the 
Secretary  of  War,  the  latter  has  i)ower,  under  this  legislation, 
to  remove  a  wrecked  vessel  lying  in  that  river,  without  waiting 
until  it  is  abandoned,  if  in  his  judgment  it  constitutes  an  obstruc- 
tion to  navigation.    284. 

3.  In  the  absence  of  legislation  by  Congrcis  ujion  the  subject  of  the 

improvement  of  the  harbor  of  Saint  Louis,  or  of  the  navigation  of 
the  Misnissippi  Kiver  at  that  point,  no  one  is  authorized  to  insti 
tnte  judicial  proceedings  in  behalf  of  the  United  States  against 
the  city  of  Saint  Louis  for  the  abatement  as  a  naisance  of  the 
Hryan  street  dike,  constructed  by  that  city  in  said  river.    515. 

A.  The  anticipation  that,  Hhould  such  legislation  hereafter  be  adopted, 
the  dike  will  be  an  obstacle,  ia  no  ground  for  interference.     Ihld, 

'i.  Where  a  dike  was  being  constructed  by  nn  iron  company  in  the  Ohio 
River,  leading  from  the  shore  to  deep  water,  which  it  was  appre- 
hended by  persons  engaged  in  navigating  that  river  would  ob- 
struct its  navigation,  and  application  was  made  by  the  latter  to 
the  engineer  officers  of  the  United  States  to  interfere  :  Held  that 
in  the  absence  of  Congressional  legislation  the  public  authorities 
of  the  United  States  have  no  power  to  deal  with  such  a  matter. 
520. 

NAVY. 

1.  Civil  engineers,  appointed  under  section  1413  Rev.  Stat.,  are  officers 

of  the  Navy  within  the  meaning  of  articles  36  and  37  of  section 
1(524  Rev.  Stat.     165. 

2.  Officers  and  men  in  the  naval  service  do  not  incur  any  forfeiture  or 

loss  of  pay  by  coutinement  or  suspension  from  duty  under  sen- 
tence of  a  court-martial,  unless  the  forfeiture  or  loss  l>e  imposed 
by  the  sentence.     175. 

3.  In  estimating  length  of  service,  for  the  detennination  of  precedence 

with  other  officers  with  Avhom  they  have  relative  rank,  engineer 
officers  of  the  Navy  who  are  graduates  of  the  Naval  Academy  are 
not  entitled  to  thesis  years'  constructive  service  allowed  to  other 
staff  officers  of  the  Navy  for  that  purpose.  Section  1484  Rev. 
Stat,  is  to  be  construed  as  an  exception  to  section  1486  Kev. 
Stat.,  operating  to  exclude  from  the  provisions  of  this  last  section 
such  engineer  officers.    336. 

4.  But  engineer  officers  not  graduated  at  the  Naval  Academy  stand  on 

the  same  footing  with  other  staff  officers,  and  are  entitled  to  the 
six  vears*  constructive  service.     IbUL 
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5.  Upon  exaiuination  of  the  tiiuling  of  the  retiring  board  in  the  case 
of  Paymaster  Roducy,  of  the  Navy,  the  proceedings  in  which 
took  place  in  June,  lfcJ71,  and  were  approved  by  the  President 
Angnst  :J1,  1871,  who  at  the  same  time  directed  that  Paymaster 
li.  be  retired  on  furlough  pay  :  Jdvised  that  the  boai'd  found  the 
latter  incapacitated  upon  the  sole  ground  that  his  peculiar  mental 
temperament  unfitted  him  foractiA'e  service  in  the  Navy ;  that  his 
consequent  retirement  was  not  ^'because  of  misconduct ;'' and 
that  there  is  no  leg:il  ground  for  setting  aside  the  proceedings  of 
the  retiring  board  and  revoking  the  order  of  retirement  in  his 
cas  e.     446. 

C.  Whether  the  tinding  of  the  board  was  warrantetj^  by  the  evidence 
adduced  cannot  now  be  inquired  into,  as  no  power  of  review  over 
its  proceedings  exist-s.     Ibid, 

7,  Q.,  a  commander  in  the  Navy,  having  been  tried  and  sentenced  to 
dismissal  from  service  by  a  naval  court-martial,  the  record  of  the 
proceedings  and  sentence  was  submitted  to  the  President,  who, 
on  the  5tli  of  June,  1H74,  approved  the  same.     On  the  9th  of  same 
month  the  Secretary  of  the  Navy  addi*essed  a  lett4^r  to  Q.  (then 
in  Boston)  informing  him  of  the  approv-al  of  the  sentence,  and 
stating  that  from  that  date  (June  I),  1874)  he  would  **  cease  to 
be  an  officer  of  the  Navy."    On  the  12th  of  same  month  the  Sec- 
retary again  addressed  a  letter  to  Q.,  asking  him  to  return  the 
letter  of  dismissal.     On  the  8th  of  December  following  the  Sec- 
retary a<ldressed  a  third  letter  to  Q.,  stating  that  the  sentence  of 
the  court-martial  **was,  on  the  9th  day  of  June,  1874,  mitigated 
to  suspension  from  rank,  &c.,  to  date  from  that  day."    In  the 
meantime,  viz,  on  the  10th  of  June,  S.,  a  lieutenant-commander, 
was  nominated  to  be  a  commander  in  the  Navy,  from  the  date  last 
mentioned,  vice  Q.,  dismissed,  and  this  nomination  was  confirmed 
on  the  12th  of  June,  and  a  conmiission  issued  to  S.  same  day. 
Held :  ( 1. )  That  the  letter  of  the  Secretary  of  the  Navy  of  Decem- 
ber 8  is  satisfactory  proof,  not  only  of  the  mitigation  of  the  sen- 
tence by  the  President,  but  that  it  was  mitigated  by  him  on  the 
9th  of  June.     (2.)  That  the  letter  of  dismissal,  in  execution  of 
the  sent4?nce,  forwarded  by  the  Secretary  on  the  9th  of  June  (it 
being  manifest  that  the  comidete  execution  of  the  sentence^  by 
means  of  that  letter,  could  not  take  place  on  that  day),  Avas  then 
revocable  ;  and  the  mitigation  of  the  sentence  was  in  et!'ect  a 
revocation  of  the  letter.     (3.)  That  it   wa^  competent  to  the 
President,  under  the  circumstances,  to  mitigate  the  sentence 
■  when  he  did.     (4.)  That  the  subse<iuent  appointment  of  S.  could 
not  render  ineti'ectual  the  previous  mitigation  of  the  si^ntence. 
46:^. 
fi.  In  view  of  the  fact  that  the  mitUjated  sentence  has  been  put  in  exe- 
cution by  a  former  administration,  by  which  all  questions  in  the 
premises  must  be  presumed  to  have  then  been  fully  considered: 
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Jf/iwVd  that  tliit*  action  beno\vtrc»t4Ml  as  a  thialdctonninatLouof 
the  niatt<;r  as  regards  tlie  status  of  Q.     464. 

9.  In  OctobfT,  18()1,  S.  \va«  appointed  by  the  Secretary  of  the  Navy 

**an  aVting  m.istor  in  tlie  Navy,  on  temporary  service/'  and  was 
dismissed  from  the  service  by  the  Secretary  in  March,  1862  :  Held 
(bat  the  dismissal  was  lawful — that  in  the  absence  of  lei^islation 
tbe  Secretary  bad  i)ower  to  detmnnine  the  time  at  Avbicli  an  ap- 
pointment expressly  temporary  should  come  to  an  end.     '>G0. 

10.  In  January,  1864,  S.  was  appointed  by  tbe  Secretary  of  tlie  Navy 
^  '*an  acting  gunner  on  temporary  service  "  in  the  volunteer  Navy, 

and  in  July,  lrt()5,  was  dismissed  from  tbe  service  by  tbe  Secre- 
tary :  Held  that  a  power  to  appoint  gunners  to  an  nndefined'e^tent 
does  not  preclnde  the  appointment  of  acting  gnnncrsalso;  that 
the  power  to  appoint  the  lattt^r  is  implied  by  section  18,  act  of 
July  17,  1852,  chap.  204  (Rev.  Stat.,  sec.  1410) ;  and  that,  as  an 
acting  gunner,  S.  was  liable  to  dismissal  at  the  will  of  tbe  Secre- 
tary.    564. 

NEW  IDRIA  M1N1N(;  COMPANY. 
See  Lands,  Public,  4. 

OBSTRUCTION  TO  NAVKJATION. 
See  N.vviGATioN',  1,  2,  'J,  4,  5. 

OCEAN  MAIL  SERVICE. 
See  Contract,  33,  34. 

OFFICE  OF  TRUST. 

The  positions  held  by  tbe  commissioners  appointed  by  the  President 
for  the  Centennial  Exhibition  are  offices  of  '* trust,''  within  the 
meaning  of  section  9,  article  1,  of  tbe  Constitution.     187. 

OFFICER. 

The  commissionci's  appointed  by  tbe  President  for  the  Centennial 
Exhibition,  under  section  3of  the  act  of  March  3,  1871,  chap.  105, 
tliongb  charged  with  duties  of  a  special  and  teni]>(»rary  character, 
are  officers  of  tbe  United  States.     187. 

OFFICIAL  BOND. 

The  liability  of  sureties  upon  the  official  bond  of  a  collector  of  cus- 
toms is  limited  to  acts  done  by  liim  during  bis  term  of  office. 
They  are  not  responsible  for  defaults  committed  in  relation  to 
l)ublic  moneys  received  by  him  aft^r  the  tenn  for  whicli  be  was 
appointed.  214. 
.See  Pension  Ac.knciks  and  Agknts,  6. 

OFFICIAL  ENVELOPE. 

1.  Sections  5  and  6  of  the  act  of  March  3,  1877,  chap.  103,  provitling  for 
the  use  of  the  offi<'ial  envelope,  do  not  forbid  tbe  use  of  stampa 
by  the  Executive  Departments.     Each  Department  designated  in 
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8<M;tion  2  of  the  act  of  Murcb  3,  1H77,  cliap.  102,  and  in  tin*  cor- 
roflpondiug  provision  in  the  act  of  Angnnt  15,  1876,  chap.  287, 
may,  in  itH  discretion,  use  stamps  for  ofiicial  mail  matter  under 
and  in  conformity  to  them*  actH,  or  nae  the  official  envelope  for 
such  matter  under  and  in  conformity  to  sections  5  and  U  of  the 
act  of  Marcli  3,  1??77,  chap.  103,  or  it  may  use  both.    262, 

2.  The  use  of  tlie  ottii'ial  envelope  is,  by  sections  5  and  6  of  the  act  of 

March  '.5,  l."^7,  chap.  103,  limited  to  the  Executive  Departments, 
and  the  bureaus  or  otlices  therein,  at  the  seat  of  Government. 
Ibid,  [But  by  section  29  of  the  act  of  March  3,  1879,  cbap.  le^O, 
the  provisions  of  those  sections  aiv  '*  extended  to  all  officers  of 
the  Tnited  States  (iovernmeut,  and  made  applicable  to  all  offi- 
cial mail  matter  transmitted  between  any  of  the  officei*s  of  the 
Tnited  States,  or  between  any  such  officer  and  either  of  the  Ex. 
ecutive  Departments  or  officers  of  the  Government.''  IJnder  a 
prot'iMo  pension  agents  and  "other  officers  who  receive  a  lixed  al- 
lowance as  compensation  for  their  services,  including  expenses 
for  postage,"  «re  excepted.] 

3.  The  provisions  of  the  act  of  March  3,  1877,  relating  to  the  official 

envelope,  do  not  extend  to  the  Executive.  In  the  absence  of  a 
special  provision  for  stamps  for  his  official  mail  matter,  the  ap- 
propriation for  contingent  expenses  of  the  Executive  office  is  ap- 
plicable to  that  object,  and  to  the  extent  that  it  is  so  applied 
authority  exists  for  the  issue  of  stamps  to  him.  Ihid,  (See  nupra, 
par.  2.) 

4.  The  State  and  other  D»»partmeuts  named  in  section  2  of  the  act  of 

March  3,  1?:<77,  chap.  102.  being  thereby  autliori/.ed  to  make 
re(iuisitiou  for  stamps  "not  exceeding  the  amount  stated  in  the 
estimates"  submitted  to  Congress,  semble  that  where  one  of  these 
Departments  has  failed  to  submit  an  estimate  it  is  precluded 
from  making  the  i-equisition,  and  thus  is  restricted  to  the  use  of 
the  officii!  1  envelope.     Ibid, 

T).  The  provision  in  the  act  of  February  27, 1877,  chap.  09,  amending  sec- 
tion 391.')  H«'v.  Stat.,  does  not  authorise  the  issue  of  official  po.st- 
age-stamps  for  the  use  of  the  Post-Office  Department  during  the 
next  fiscal  year,  if  no  appropriation  has  been  made  therefor.  In 
this  case  the  use  of  the  official  envelope,  under  the  act  of  March 
3,  1877,  chap.  lO.i,  is  the  only  mode  of  transmitting  mail  matter 
which  will  be  available  to  that  Department  and  the  bureans  or 
offices  therein  during  that  year.     263. 

6.  What  provision  exists  in  such  case  for  official  mail  matter  of  post- 
master considered  and  stated.     Ibid. 

OLD  MATERIAL,  DISPOSAL  OF. 

See  Skcuktahv  oi"  tiik  TuKAsrRY,  H. 

PACIFIC  RAILUOADS. 

1.  Inquiry  behig  made  whether  the  Union  Pacilic  liailroad  Company 
8b,ould  be  paid  the  compensation  for  mail  transportation  fixed  by 


720  INDEX. 

PACIFIC  RAILROADS— Coatiuued. 

Congress  for  railroq^s  generally,  or  should  be  paid  as  compensa- 
tion therefor  what  is  paid  by  private  parties  for  service  of  a  sim- 
ilar kind,  and  also  whether  that  company  is  subject  to  the  reduc- 
tion of  compensation  provided  in  the  act  of  July  12,  1876,  chap. 
179:  Advised  that  (until  a  final  and  authoritative  judicial  deter- 
mination of  the  questions  raised)  the  Postmaster-General  apply 
the  same  rules  in  dealing  with  that  company  which  Congress 
has  made  applicable  to  railroad  companies  in  general.  610. 
'2.  Section  6  of  the  act  of  July  1, 1862,  oh  ap.  120,  leaves  the  United  States 
free,  as  against  the  Union  Pacific  Company,  to  resort  to  either 
the  general  rights  which  they  have  against  all  railroad  com- 
panies or  the  special  rights  therein  provided.     Ibid. 

PAINTINGS  ON  GLASS. 

See  Customs  Laws,  21,  22. 

PARDON. 

See  Claims,  1*. 

PASSPORT. 

See  Citizenship,  2,  3,  4. 

PATENTED  ARTICLE,  CONTRACT  FOR. 
See  Contract,  1. 

PATENT. 

See  Lands.  Public,  1. 

I>AY  ACCOUNTS  OF  ARMY  OFFICERS, 

1.  The  Secretary  of  War  may  properly  issue  an  order  authorizing  pay- 

masters of  the  Army  to  make  a  certificate  upon  the  pay-accounts 
of  officers  in  the  following  fonu:  '*The  within  account  is 
believed  to  be  correct,  and  would  be  paid  by  me  if  I  had  public 
funds  available  for  that  purpose."  Such  certificate  would  not 
come  under  the  prohibition  of  section  3679  Rev.  Stat.    271. 

2.  Section  3477  Rev.  Stat,  does  not  forbid  the  transfer  or  assignment 

of  their  pay-accounts  by  Army  officers  after  the  same  become 
due.  Such  accounts  may  be  lawfully  transferred  or  assigned 
when  due,  the  regulations  of  the  Army  relating  to  this  subject 
(par.  1349,  Art.  XLV,  Regulations  of  1863)' being  complied  with. 
Ihid. 

PAYMENT  OF  CLAIMS. 

See  Rkquisition,  Issue  of. 

PENSION. 

1.  The  words  **  pensioner''  and  "  person  entitled  to  a  pension,"  in  »«'<•- 

tiou  4718  Rev.  Stat.,  include  a  widow  pensioner.    591. 

2.  Held,  accordingly,  that  where  a  widow  pensioner  died,  leaving  an 

**  accrued  pension,"  no  child  surviving,  the  person  w1h»  bore  the 
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expensos  of  the  last  sickness  and  burial  of  the  deceased  is  entitled 
to  reimbursi'ment  from  such  pension  in  case  sufficient  assets  to 
meet  such  expenses  were  not  left.     Ibid. 

PENSION  AGENCIES  AND  AGENTS. 

1.  The  law  concerning  the  establishment  of  pension  agencies  and  the 

appointment  of  pension  agents,  as  it  existed  before  and  at  the 
time  of  the  adoption  of  the  Revised  Statutes,  reviewed.    246. 

2.  Sections  4778,  4779,  and  4780  Rev.  Stat,  produce  no  change  in  the 

previous  stat>e  of  the  law  on  that  subject.     Ibid. 

3.  The  President  has  authority  to  consolidate  two  or  more  pension 

agencies  into  one,  by  discontinuing  some  agencies  and  transfer- 
ring the  business  thereof  to  others.     Ibid. 

4.  Upon  the  discontinuance  of  an  agency  the  otticial  functions  of  the 

incumbent  cease;  his  hold  on  the  office  necessarily  t-erminates 
with  its  extinguishment,  and  the  tenure-of-office  law  no  longer 
applies.    Ibid. 

5.  Incumbents  of  agencies,  whose  districts  are  subsequently  enlarged  by 

the  transfer  thereto  of  the  business  of  discontinued  agencies,  are 
competent  to  perform  the  duties  thereof  as  well  after  as  before 
the  enlargement,  and  new  appointments  are  not  made  necessary 
by  the  change.  It  is  otherwise  with  the  incumbent  of  an  agency 
which  has  been  discontinued.  The  latter  cannot  be  put  in 
charge  of  another  separate  and  distinct  agency  without  a  new 
appointment.     Ibid. 

6.  A  bond  conditioned  for  the  faithful  discharge  ol  all  the  duties  of 

the  office  *^  according  to  the  laws  and  instructions  which  are  now 
in  force,  or  which  shall  be  in  force  at  any  time  during  '^  the  con- 
tinuance of  the  agent  in  office,  will,  in  the  case  of  an  agent 
whose  agency  is  enlarged  during  his  term  in  the  manner  above 
indicated  and  upon  whom  increased  duties  are  thus  devolved, 
subject  the  sureties  thereon  to  liability  after  the  enlargement  of 
the  agency.     Ibid. 

PERIODICAL  PUBLICATION. 
See  Postal  Laws,  10. 

POSTAL  LAWS. 

1.  Semble  that  it  is  a  violation  of  section  5474,  Rev.  Stat.,  for  a  mail 

contractor  to  employ  an  express  company  not  under  liis  control 
to  carry  mail  matter  committed  to  his  charge.     70. 

2.  The  Pittsburg,  Cincinnati  and  Saint  Lonis  Railroad  Company  is 

entitled  to  nothing  for  mail  service  beyond  what  has  been  paid 
thereto  according  to  established  usage  prior  to  July  1, 1873.  But 
having  protested  against  the  continuance  of  that  method  of 
adjustment  after  July  1,  1878,  claiming  compensation  in  accord- 
ance with  the  terms  of  the  act  of  March  3,  1873,  the  company  is 
entitled  for  this  period  to  compensation  as  claimed.    74. 

46  p 
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3.  Where  two  railroad  corjiofations  run  from  their  point  of  junction 

to  a  common  terminus  (over  the  same  track)  separate  trains  with 
]>ostal  cars  carrying  the  mails,  and  route-agents  to  accompany 
the  same,  each  such  corporation  is  entitled,  under  the  act  of 
Mdrch  3,  1873,  cliax).  231,  to  be  paid  at  the  rates  thereby  pro- 
vided for  the  average  weight  of  mails  carried  by  it  to  the  com- 
mon terminus.    92. 

4.  Bailroad  companies,  carrying  the  mails  under  the  arrangement  and 

classification  of  the  Postmaster-General,  agreeably  to  the  law  as 
it  existed  prior  to  March  3,  1873,  cannot  now  claim  additional 
compensation.     Jbid, 

5.  The  compensation  to  railroad  companies  authorized  to  be  fixed  by 

sections  4002  to  4005  Rev.  Stat.,  for  the  use  of  railway  post-office 
cars  fiimished  by  them,  is  not  affected  by  the  provisions  of  the 
first  section  of  the  act  of  July  12,  187.6,  chap.  179.     169. 

6.  Where  the  duties  of  ''special  agents"  employed  by  the  Postmaster- 

General,  under  section  4017  He  v.  Stat.,  concern  the  railway  postal 
service,  such  agents  may,  so  far  (and  so  far  only)  as  regards  the 
performance  of  those  duties,  bo  placed  under  the  snperN'ision  of 
one  or  both  of  the  officers  authorized  to  be  appointed,  by  the 
Postmaster-General  by  section  4020  Rev.  Stat,  to  superintend  the 
railway  i>o8tal  ser\'ice.     171. 

7.  The  provision  in  the  act  of  July  12,  1876,  chap.  179,  directing  the 

Postmaster-General  to  make  a  10  per  cent,  reduction  of  the  com- 
pensation to  railroad  companies  for  carrying  the  mails,  ox>erat«s 
jirospectively,  and  does  not  affect  existing  contracts  which  were 
authorized  by  the  law  in  force  at  the  time  of  their  execution.  As 
to  these,  the  rate  remains  as  stipulated  during  the  period  fixed 
by  the  agreement.     182. 

8.  ITuder  section  3894  Rev.  Stat.,  as  amended  by  section  2  of  the  act 

of  July  12,  1876,  chap.  186,  letters  or  circulars  concerning  legal 
as  well  as  those  concerning  illegal  lotteries  are  authorized  to  be 
excluded  from  the  mails.    203. 

9.  The  pro\'ision  in  section  3880  Rev.  Stat.,  declaring  fifteen  grammes 

of  the  metric  system  to  be  the  equivalent  of  a  half  ounce  avoir- 
dupois, does  not  apply  to  all  postal  matter.    Its  application  is 
limited  to  mail  matter  between  this  and  foreign  countries  on 
which  the  rates  of  postage  are  determined  by  weight  according  . 
to  the  metric  system.    224. 

10.  The  Lakeside  Library,  a  literary  paper,  iirintcd  and  published 

periodically  in  parts  or  numbers  at  definite  intervals,  is  a  period- 
ical publication  within  the  meaning  of  section  5  of  the  act  of 
June  23, 1874,  chap.  456,  and,  when  addressed  to  news  agents  or 
regular  subscribers,  is  entitled  to  pass  at  a  rate  of  postage  pre- 
scribed for  "periodical  publications."    345. 

11.  During  the  railroad  troubles  (labor  strikes)  of  1877,  the  Michigan 

Central  Railroad  Company  (with  which  there  was  a  written  con- 
tract for  mail  8er\'ice,  containing  special  provision  as  to  forfeiture 
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of.  pay)  and  the  Cleveland  and  Pitl.slnirgh  Hailroiul  Company 
(with  which  there  was  no  contract  in  writing,  bnt  which  was 
engaged  in  the  perfonnance  of  *' recognized  service"  in  the  con- 
veyance of  the  mail)  failed  to  transport  the  mail  over  their 
respective  roads  for  a  day  or  two,  on  account  of  which  deductions 
were  made  from  their  pay :  Held  that  it  was  competent  to  the 
Tostmaster-General  to  make  the  deduction  in  both  cases.  440. 
1*2.  l^'pon  the  facts  stated,  the  mail  transportation  performed  by  the 
Chicago,  Barlington  and  Qalucy  Railroad  Company  subsequently 
to  July  1,  1875,  was  (not  service  under  a  contract,  but)  "reoog- 
nii^l  service'';  and  the  action  of  the  Postmaster-General,  on  the 
Ifith  of  October,  1^*76,  abating  the  rate  payable  to  the  company 
10  per  centum,  in  accordance  with  the  provisions  of  section  1  of 
the  act  of  July  12,  1?^6,  chap.  179,  was  proper.    482. 

13.  Case  of  the  Baltimore  Central  Railroad  Company,  and  also  of  the 

Delaware  Branch  Railroad  Company,  concerning  mail  transporta- 
tion between  Philadelphia  and  Chester  by  the  former  company 
and  between  Philadelphia  and  Wilmington  by  the  latter  com- 
pany— service  by  each  company  performed  over  the  track  of  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Company, 
over  which  this  last-mentioned  company  at  the  same  time  trans- 
ported the  mail — held  to  be  goveme<l  by  the  principles  applied  to 
the  case  of  the  Rockford,  Rock  Island,  &c.,  Railroad  Company, 
in  the  opinion  of  the  Attorney-General  of  May  6,  1876.    598. 

14.  Case  of  the  I'hiladclphia  Wilmington  and  Baltimore  Railroad  Com- 

pany, the  Baltimore  Central  Railroad  Company,  and  the  Delaware 
Railroad  Company,  for  mail  transportation  perfoimed  over  the 
track  of  the  first-named  company,  which  was  considered  in  opinion 
of  November  21^,  187G,  reviewed  upon  additional  facts  furnished; 
and  held  that  the  periodical  settlements  heretofore  made  by  the 
Philadelphia,  Wilmington  and  Baltimore  Company  w^ith  the 
Post-Office  Department,  agreeably  to  an  arrangement  between 
the  three  companies,  for  the  whole  of  such  mail-service  over  the 
common  track,  from  1873  to  1876,  ought  to  stand.    602. 

15.  The  view  of  the  Attorney-General,  expressed  in  an  opinion  dated 

May  6,  1876,  that  there  may  be  several  post-office  routes  over  the 
same  railroad  track,  does  not  at  all  forbid  that  several  railroad 
companies  using  the  same  track  may  so  far  be  serving  but  one 
post-office  roote.    Ibid, 

POSTMASTER-GEl^ERAL. 

The  Postmaster-General  has  no  authority,  under  section  398  Rev.  Stat., 
to  negotiate  a  postal  convention  providing  for  the  payment 
of  indemnity  for  the  loss  of  registered  articles  or  letters.  To  en- 
able him  to  do  so  further  legislation  is  required.  462. 
S<ie  Advertiskmexts,  5 ;  Claims,  1,  2, 14 ;  Contract,  2,  4,  33,  35 ; 
Pacific  Railroads,  1;  Postal  Laws,  7,  11,  12. 
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rOST-TRADEK. 

1.  A  poBt-trjMliT  appoiiittMl  for  a  military  post  umler  Hection  3  of  the 

act  of  July  24, 187(5,  chap.*22(>,  is  removable  at  the  i>lcasare  of  the 
Secretary  of  AVar.    278. 

2.  Such  trader  is  simply  a  person  licensed  by  the  Secretary  of  War, 

with  the  concurrence  of  the  council  of  administration  and  com- 
manding ofhcer,  to  carry  on  a  certain  traffic  at  a  military  post ; 
and  his  removal  would  cooHist  merely  in  a  revocation  of  the 
license  by  the  Secretary,  in  which  the  concurrence  of  the  council 
of  administration  and  commanding  officer  of  the  post  is  not  re- 
quired.    Ibid. 

rKESERVATlON  OF  AlfMV  CLOTHING. 
See  Appropriations,  1,  2. 

PKESIDENT. 

1.  Under  sections  20;V  and  2081)  Kev.  Stat.,  the  President  may,  in  his 

discretion,  devolve  the  disbursement  i>f  funds  for  the  Indian 
agencies  within  a  suiierintendency  upon  the  superin tenden  t  thereof 
or  upon  the  several  Indian  agents  within  the  same  Miperintend- 
ency.    Gi\. 

2.  In  the  exercise  of  his  general  administrative  superintendence,  the 

President  may  interfere  to  restrain  an  officer  from  assuming  an 
authority  that  does  not  belong  to  him,  as  well  as  to  compel  the 
officer  to  perform  a  duty  that  does  belong  to  him.     94. 

3.  Hence  it  is  competent  to  the  President  to  entertain  an  appeal  from 

the  head  of  a  Department  which  concerns  the  authority  of  a  sub- 
ordinate officer  in  the  Department.    Ibid. 

4.  The  President  has  power  to  fill,  by  temporary  appointment,  in  a 

recess  of  the  Senate,  a  vacancy  then  existing  which  occun'cd  dur- 
ing the  next  preceding  session  of  that  body.     207. 

5.  Concerning  the  power  of  the  President  to  ai)poiut  general  court-- 

martial, see  XoiCf  p.  297. 
(J.  Power  of  the  President  respecting  the  suspension  of  civil  officers 
appointed  with  the  consent  of  the  Senate,  and  his  duty  in  regard 
to  the  nomination  of  persons  in  the  place  of  suspended  officers, 
and  also  in  regard  to  the  filling  of  vacancies  in  civil  offices  hap- 
pening during  a  recess  of  the  Senate,  under  the  )>rovisions  of  sec- 
tions 1768  and  1769  Rev.  Stat.,  stated.    375. 

7.  Xo  duty  is  devolve<l  upon  the  President  to  send  in  nominations  to 

the  Senate  in  place  of  suspended  officers,  or  to  fill  vacancies, 
unless  that  body  shall  continue  in  session  for  thirty  days.    Ibid, 

8.  Where  no  nomination  in  place  of  a  suspended  officer  haa  been  sent 

in,  and  the  Senate  adjourns,-  or,  a  nomination  having  been  sent 
in,  the  Senate  adjonms  without  confirming  it,  the  officer  suspended 
thereupon  becomes  reinstated,  but  he  may  be  again  suspended 
by  the  President,  as  before.  In  the  case  of  a  vacant  office,  under 
like  circumstances,  the  office  would  be  in  abeyance  upon  the 
adjournment  of  the  Senate.     376. 
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9.  The  President,  in  nominating  a  iH?rsoii  to  the  place  of  a  suspended 

oflicer,  need  not  give  any  reasons  for  the  suspension.     Ibid. 
UK  Where  an  officer  has  been  suspended  during  a  recess  of  the  Senate 
and  another  pei^son  designated  to  perform  his  duties,  under  sec- 
tion 1768  Rev.  Stat.,  tlie  President  may  at  any  time  revoke  the 
suspension  and  thus  reinstate  tlie  officer.     'MiO, 

11.  Under  section  2053  Rev.  Stat.,  the  President  has  discretionary  power 

to  dispense  with  the  Hi>r vices  of  any  Indian  agent;  and^  under 
sections  1224  and  20f)2  Rev.  Stat.,  he  is  authorized  to  assign  a 
military  oflicer  to  execute  the  duties  of  such  agent,  if  this  can  be 
done  without  sejiarating  the  officer  from  his  company,  regiment, 
or  corps,  or  otherwise  interfering  with  tlie  perfonuance  of  his 
military  duties ;  or,  under  section  2053  Rev.  Stat.,  he  may  dfevolve 
the  duties  of  such  agent  upon  an  agent  who  has  been  ax>pointcd 
for  another  agency.     405. 

12.  The  President  can,  undpr  section  2059  Rev.  Stat.,  discontinue  any 

agency,  whereuj>on  the  functions  of  the  agent  would  cease,  lie 
can  also,  under  the  same  section,  transfer  the  agency  to  another 
jdace ;  for  instance,  to  the  vicinity  of  a  military  post,  should  it 
be  contemplated  to  require  a  military  officer  to  perform  the  duties 
of  agent.     Ibid. 

13.  The  President  had,  in  IdHl,  power  to  disniiss  from  the  service  an 

officer  of  the  Marino  Corps.     421. 

14.  iSi'mble  that  section  17,  act  of  July  17,  1862,  chap.  200,  in  so  far  as 

it  authorized  dismissals  by  the  President  from  the  military  serv- 
ice, was  declaratory  only  of  long-established  law,  and  that  the 
force  of  the  provision  is  found  in  the  word  *'  requested,"  by  which 
it  was  intended  to  re-enforce  strongly  this  power  in  the  hands  of 
the  President  at  a  great  crisis.     Ibid. 

15.  The  President  has  power  to  authorize  the  conmiissitmer  appointed 

under  the  joint  resolution  of  February  10,  1H75,  to  represent  the 
(iovemment  at  the  International  Penitentiary  Congress  to  bo 
held  at  Stockholm.    618.  ^ 

See  Court-Ma RTi A L,  1,  3,  4,  5,  6,  7;  Navy,  7;  Official  Exvel- 
<)i»K,  3;  Pension  Agkncies  and  Acjents,  3;  Revknte  Marine; 
Suspension  of  Officers,  l. 

PRIVATE  LAND  CLAIMS. 

In  November,  1799,  a  concession  of  four  square  leagues  of  land,  in 
teiTitory  now  within  the  State  of  Missouri,  was  made  by  the 
Spanish  authorities  to  M.,  for  certain  purposes.  In  February, 
1806,  the  land  was  surveyed,  and  the  survey  certiJied  to  by  the 
surveyor-general  for  Upper  Louisiana.  In  June,  1806,  and  agaiu 
in  May,  1810,  claim  for  the  land  under  said  concession  and  sur- 
vey was  presented  by  M.  to  the  board  of  land  commissioners  for 
Louisiana  Territory  and  wjis  rejected.  M.  died  on  the  28th  of 
May,  1814.  On  the  27th  of  April,  1816,  Congress  passed  an  act 
for  the  benefit  of  certain  nephews  of  M.,  which  released  to  and 
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vested  iu  them  all  the  right,  title,  and  iuterest  of  the  irnited 
States  in  aud  to  auy  real  estate  T^'hereof  M.  died  seized.  The 
land  includwi  in  said  survey  having  since  been  surveyed  by  the 
United  States  as  public  lands,  and  a  large  part  thereof  disposed 
of,  the  heirs  of  the  nephews  aforesaid  have  applied  for  scrip 
under  the  act  of  June  4^,  1858,  chap.  81,  in  lieu  of  the  land:  Held 
(1)  that  M.'s  seizure  of  the  land  referred  to,  at  the  time  of  his 
death,  may  be  proved  by  traditionary  or  hearsay  evidence ;  (2) 
that  by  the  presentation  of  the  concession  and  survey  to  the 
board  of  commissioners,  and  from  the  recognition  by  Congress  of 
possession  aud  claim  according  thereto  as  existing  in  claims  of 
the  same  class  irom  1811  to  1829,  M.  must  be  regarded  to  have 
been  seized  of  the  land  when  he  died ;  (3)  that  accordingly  M* 
^^  died  seized ''  of  the  land  within  the  meaning  of  the  act  of  1816 ; 

(4)  that  this  act  is  equivalent  to  a  patent  for  a  specific  tract  of 
land,  and  both  located  and  satisfied  the  inchoate  claim  of  M. ; 

(5)  that  the  act  of  1858,  being  limited  to  land  claims  not 
located  or  satisfied,  is  inai)plicable.    518. 

PKIVILEGED  COMML^'ICATIONS. 

1.  Official  correspondence  between  the  Commissioner  of  Internal  Rev- 

enue and  a  district  attorney,  in  relation  to  cases  of  violation  of 
the  internal-revenue  laws  and  to  prosecutions  thereunder,  belong 
to  that  class  of  communications  which,  on  grounds  of  public 
policy,  are  regarded  as  privileged,  and  the  pro<lnction  of  which 
in  evidence,  in  a  suit  between  private  parties,  the  law  will  not 
enforce.     378. 

2.  A  subpwna  duces  tecum ^  issued  by  a  State  court,  was  served  ui>on  a 

district  attorney,  requiring  him  to  appear  as  a  witness  in  a  pri- 
vate suit  and  bring  with  him  all  letters  and  telegrams  received 
from  the  Commissioner  of  Internal  Revenue  relative  to  certain 
causes  then  pending  in  a  United  States  court  on  indictments 
under  the  internal-revenue  laws :  Advised  that  it  would  be  proper 
for  the  attorney  to  appear  before  the  State  court  in  obedienoe  to 
the  writ,  and  there  object  to  produce  the  papers  on  the  ground 
that  they  are  i^rivlleged,  if,  in  his  judgment  or  in  that  of  the 
Commissioner,  their  i>roduction  would  be  prejudicial  to  the  pub- 
lic interests.     Ibid, 

3.  An  officer,  under  authority  of  the  Treasury  Department,  advertised 

for  proposals  to  furnish  fuel.  C,  a  bidder,  aildressed  a  commu- 
nication to  the  officer  relating  to  the  responsibility  of  H.,  another 
bidder.  The  officer,  in  obedience  to  his  instructions,  submitted 
.to  the  Department  the  bids  received  by  him,  and  with  them  he 
forwarded  the  said  communication.  An  action  for  libel  having 
been  brought  by  H.  against  C,  and  interrogatories  therein  con- 
cerning said  communication  filed  in  the  Department :  Held  that 
the  communication  cannot  properly  be  treated  by  the  Secretary' 
^s  a  privileged  one.     415. 
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4.  In  general  only  such  conLmuuIcatious  as  are  made  in  the  coui*8e  o^ 

their  official  duties  by  the  persons  making  them  come  within  the 
rule  of  privileged  conimunicationSi  and  are  confidential  under  all 
circumstances.    Ibid, 

5.  But  in  certain  cases  (indicated  in  the  opinion)  communications  other 

than  those  of  officials  maybe  treated  as  confidential,  and  in  these 
cases  the  Department  would  be  justified,  upon  pablic  considera- 
tions, in  declining  to  furnish  copies  of  such  communications  on 
the  order  of  a  court.     Ibid. 

PRIZE,  DISTRIBUTION  OF. 

1.  The|  words,  *Hheir  respective  rates  of  i»ay  in  the  service,''  as  used 

in  section  10,  paragraph  numbered  "fifth,"  of  the  prize  law  of 
June  30,  18&i,  cha}).  174,  signify  the  rates  of  pay  actually  estab- 
lished, and  to  which  the  parties  concerned  were  entitled,  at  the 
time  of  the  capture  of  the  prize.    6i^. 

2.  Accordingly,  the  promotion  of  a  naval  officer  to  whom  prize-money 

is  distributable  under  said  paragraph,  conferred  after  the  date  of 

the  capture  of  the  prize,  cannot  affect  the  distribution  of  the  fund, 

even  though  by  the  promotion  he  became  entitled  to  increased 

pay  from  and  including  that  date.    In  such  case  the  rate  of  pay 

which  the  officer  was  in  receix)t  of  when  the  capture  was  made, 

not  the  increased  pay  resulting  from  the  promotion  afterwards 

bestowed,  is  the  measure  of  his  allowance  under  that  provision. 
Ibid. 

3.  The  commander  of  a  single  ship  is -by  the  prize  law  aforesaid  re- 

stricted to  one-tenth  or  tliree-tweutieths  (as  the  case  may  be)  of 
the  prize-money  awarded  to  his  vessel,  and  cannot  share  accord- 
ing to  his  rank,  where  that  would  give  him  more.    I  hid, 

4.  Under  a  decree,  in  prize,  of  the  district  court  of  the  United  States 

for  the  southern  district  of  Illinois,  passed  at  its  June  term,  1868, 
certain  moneys  were  paid  into  the  Treasury  to  the  credit  of  the 
naval  pension  fund.  At  its  November  term,  1869,  in  a  procee<l- 
ing  for  the  reformation  of  that  decree,  due  notice  of  which  was 
given  to  the  proper  representative  of  the  United  States  in  the 
cause,  the  court  modified  its  decree  so  far  as  to  require  the  said 
moneys  to  be  distributed  to  the  captors.named  therein :  Held  that 
the  decree  as  thus  modified  is  the  only  final  decree  of  the  court 
in  the  cause,  and  should  alone  be  regarded  as  the  decree  of  the 
court,  for  the  purpose  of  distribution  of  the  funds,  within  section 
16  of  the  act  of  June  30,  1864,  chap.  174  (sec.  4641  Rev.  Stat.), 
and  that  it  is  the  duty  of  the  Secretary  of  the  Navy,  and  of  all 
officers  of  the  United  States  concerned,  to  give  eftect  thereto. 
575. 
^.  Opinions  of  Attorney-General  Akerman  and  Attorney  General  Wil- 
liams in  same  matter  (13  Opin.,  299,  348;  14  Opin.,  524),  con- 
sidered, and  the  apparent  conflict  between  the  view  there  taken 
and  that  here  adopted  explained  by  a  material  difference  between 
the  state  of  facts  as  then  and  that  as  now  presented.    576. 
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}*roce88  issued  uutler  tlia  authority  of  a  State  cannot  legally  obstniot, 
directly  or  indirectly,  the  operations  of  the  United  States  Govern- 
ment.    524. 

PROPERTY  LOST  OR  DESTROYED  IN  THE  MILITARY  SERVICE. 
See  Claims,  IX 

PROPERTY  TAKEN  FOR  KSE  OF  THE  ARMY. 
See  Clalms,  4,  5. 

PFULIC  BUILDING. 

Tli«  condition  in  the  deed  of  the  city  of  New  York,  conv4viug  to 
the  United  States  the  site  (viz,  the  lower  part  of  the  City  Hall 
park)  of  the  new  post-oftice  and  court-house  building,  by  which 
the  title  is  subject  to  forfeiture  in  case  the  ground  conveyed 
ceases  to  be  used  for  the  purposes  of  a  i>o©t-oftice  and  court-house 
or  cither,  or  in  case  it  is  use<l  for  any  other  public  purpose,  is  not 
violated  by  the  occupancy  and  nop  of  some  of  the  rooms  in  the 
new  building  by  certain  officers  of  the  internal  revenne,  steam- 
boat inspection,  and  other  service  under  the  control  of  the  Treas- 
ury- Department.     476. 

PURCHASE  OF   LAND. 

1.  The  provision  in  the  act  of  March  .3,  1875,  chap.   134,  making  an 

appropriation  for  a  movable  dam,  impliedly  authorizes  the  pur- 
chase, with  the  a])i)roval  of  the  Secretary  of  War,  of  such  land  as 
is  necessary  for  the  construction  of  the  dam.    212. 

2.  Pa^-ment  of  the  purchase  money  for  the  land  may  be  made,  though 

the  legislature  of  the  State  has  not  consented  to  the  purchase. 
Section  355  Rev.  Stat,  considered  in  connection  with  section  183H 
Rev.  Stat,  and  construed.     Ibid. 

QUARTERMASTER'S  DEPARTMENT,  PROMOTION  IN. 
See  Army,  13. 

RAILWAY  POST-OFFICE  CARS. 
See  Postal  Laws,  54. 

REHATE  OF  DUTIES.    * 

See  Customs  Laws,  13,  21. 

REHELLION. 

JSemblethskt  in  the  Statt^of  Minsissippi  the  war  for  the  suppression  of 
the  rebellion  ended  on  the  2d  of  April,  1866.    572. 

REC^OMMENDATIONS  TOR  OFFICE. 
See  DEPART.MKNT,  2,  3,  4,  0. 

REFUNDING  ACT. 

See  Bonds  of  tiie  Uxited  States,  1,  2. 
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REFUND  OF  DUTIES. 

See  Customs  Laws,  14,  15;  Skcketary  of  the  Treasuky,  1,  2 
3,4. 

REFUND  OF  PAY,  ETC.,  IN  THE  ARMY. 
See  Army,  6,  7. 

REGISTRY  OF  VESSELS. 

1.  The  word  "wrecked,'*  as  used  in  section  41*36  Rev.  Stat.,  is  appli- 

cable to  a  vessel  whicli  is  disabled  and  rendered  unfit  for  naviga- 
tion, whether  this  condition  of  the  vessel  has  been  caused  by  the 
winds  or  the  waves,  by  stranding,  by  fire,  by  explosion  of  boilers, 
or  by  any  other  casualty,    402. 

2.  To  authorize  the  issue  of  a  register  under  that  section,  it  is  sufficient 

if  the  cost  of  repairing  the  vessel— as  well  where,  in  so  doing,  the 
original  plan  of  the  vessel  is  departed  from  and  changes  in  her 
construction  and  internal  arraugemetit  are  made,  new  mjujhinery, 
new  appliances  for  her  navigation,  and  other  improvements  in- 
troduced, as  where  the  vessel  is  simply  restored  to  what  she 
originally  was — equals  three-fourths  of  her  value  when  repaired. 
I  hid. 

KKLATIVE  RANK. 

See  Navy,  3,  4  ;  Naval  Academy,  5;  Army,  19,  20,  21,  22. 

REGULATIONS. 

See  Army,  19,  20,  21;  Court-Martial,  2;  CrsTOMS  Laws,  28; 
Internal  Revenue,  3 ;  Naval  Academy,  4 ;  Secretary  of 
THE  Treasury,  5,  6. 

RELATIVE  RANK. 

See  Army,  19,  20,  21,  22;  Naval  Academy,  5;  Navy,  3,  4. 

REMISSION  OF  FORFEITURE. 

Where  forfeiture  or  loss  of  pay  is  made  a  part  of  the  sentence  of  a 
court-martial,  in  addition  to  confinement  or  suspensioa  from  duty, 
the  former  may  be  remitted  by  the  proper  authority,  in  whole  or 
in  part,  without  also  remitting  the  latter.     175. 

REMISSION  OF  SENTENCE  OF  COURT-MARTIAL. 
See  Cocrt-Martial,  (5. 

RENTING  BUILDINGS  FOR  GOVERNMENT  PURPOSES.  . 

The  hire  of  a  building  to  be  used  as  an  office  by  the  officer  assigned 
to  the  duty  of  taking  charge  of  the  construction  of  the  State,  War, 
and  Navy  Department  building,  &c.,  is  in  violation  of  the  act  of 
March  3,  1877,  chap.  106,  which  prohibits  the  renting  of  any 
building,  or  any  part  of  any  building,  for  Government  purposes 
in  tbe  District  of  Columbia,  "  until  an  appropriation  therefor  shall 
have  been  ma<le  in  terms  by  Congress."    274. 


730  INDEX. 

REQUISITION,  ISSUE  OF. 

1.  It  is  the  duty  of  tho  lioad  of  a  Department,  after  facts  liave  been 
submitted  nnder  section  191  Rev.  Stat  which,  in  his  judgment, 
affect  the  correctness  of  a  balance  certified  to  him  npon  settle- 
ment of  a  claim  by  the  proper  accounting  officers  of  the  Treasury, 
and  after  the  certificate  has  been  returned  by  the  Comptroller 
with  the  decision  in  the  case  reaffirmed,  to  issue  his  requisition 
for  payment  of  the  balance  certified.    596. 

'2.  Signing  the  recjuisition  in  such  case  under  protest  is  without  eflect. 
Ibid, 
See  AccoLNTS  and  Acc()untixg-Okficp:rs,  7 ;  Claims,  23. 

RES  ADJUDICATA. 

AVhere  an  application  was  made  to  the  Secretary  of  the  Interior  to 
review  a  decision  of  his  predecessor,  but  it  did  not  appear  that 
any  new  facts  in  the  case  were  presented,  nor  that  any  change  in 
the  law  had  taken  place  since  the  decision  was  made:  Held  that 
the  principle  of  res  adjudicafa  applies,  and  advised  that  the  former 
decision  be  adhered  to.  315. 
See  CoxiRACT,  19. 

RESIGNATION. 

1.  In  February,  1676,  S.,  being  then  minister  to  England,  tendered  his 
resignation,  to  take  efi:ect  on  the  arrival  of  his  successor.  A  few 
days  thereafter  he  asked  for  leave  of  absence  to  return  to  the 
United  States,  which  was  granted.  Subsequently  the  Secretary 
of  State  addressed  a  letter  to  him  at  London,  infornung  him  of 
the  acceptance  of  his  resignation ;  but  before  this  letter  reached 
Loudon  he  had  left  there  for  the  United  States.  A  nomination 
having  been  sent  to  the  Senate  in  place  of  S.,  "resigned":  Held 
that  S.  (being  now  in  the  United  States)  will  cease  to  be  minister 
on  the  confirmation  and  appointment  of  his  successor.  90. 
*-i.  The  opinions  of  Attorney-General  Cushing  and  Attorney-General 
Bates  (see  6  Opin.,  456,  and  10  Opin.,  229)  to  the  effect  that,  on 
general  principles  of  law,  the  resignation  of  an  officer  while  in- 
sane is  to  be  deemed  void,  and  that,  although  it  may  have  been 
accepted  without  knowledge  of  the  insanity,  the  acceptance  can 
he  recalled  and  the  officer  reinstated  without  a  new  appointment, 
reaffirmed ;  subject,  however,  to  the  following  qualification,  viz, 
that  the  Executive  Department,  after  having  accepted  the  resig- 
nation, has  done  no  act  which  prevents  the  restoration  of  the^ 
statu  quo  without  impairing  or  prejudicing  the  rights  of  other 
officers  acquired  in  consequence  of  such  act.    469. 

3.  Where  a  resignation  of  an  Army  officer  has  been  tendered  and  ac- 

cepted without  anything  more,  and  a  question  of  insanity  after- 
wards arises,  it  is  competent  to  the  War  Department  to  hear  and 
consider  evidence  upon  the  question,  and  decide  and  act  accord- 
ingly.   Ilnd, 

4.  Kut  where,  after  acceptance  of  the  resignation  and  without  knowl- 

edge of  the  iuFanity,  the  place  of  the  officer  has  been  filled  by  ax>- 
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poiutincnt  of  another  tlicrcto,  the  ri'signatioii  must  he  n'ganled 
afi  ettective.     470. 

RKSTORED  NAVAL  OFFICER. 
8ec  COMPKN'SATION,  31,  32. 

RETIRED  OFFICERS  OF  THE  ARMY. 

See  Ak.my,  1,  2,  3,  4,  5,  h,  h,  12,  16,  17,  1H;  Compensation*,  11. 

RETIRED  OFFICERS  OF  THE  MARINE  CORPS. 
See  Makixk  Coups. 

RETIRED  OFFICERS  OF  THE  NAVY. 

See  CoMPEXSATH  >x,  12,  I:*.,  14,  15 ;  Navy,  5,  6. 

REVENUE-MARINE. 

Otticers  in  the  revcime-ciitt<T  service  hch)iig  to  the  civil  service  of  the 
United  States,  as  contradistingnished  from  the  naval  and  military, 
and  are  snhjrct  to  removal  hy  the  Pre8i<lent  with  the  concurrence 
of  tlie  Senate.     396. 
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Section  1 230, 233, 5U4 

Section  161 343 

^section  169 ,5,6 

■Section  178 45H 

Section  179 4r>8 

Section  180 458 

Section  191 143,^192, 193,  195, 

196, 197, 198, 596, 627, 62H 

Section  201 6 

Section  213 343 

Section  216 293 

Section  2:55 6 

Section  256 135,136 

Section269 194 

Section  273 41,141,194,196 

Section  277 41,42,141,194 

Section  300  B 36 

Section313 194 

Section  317 194 

Section  322 6 

>4ection327 6 

Section  351 6,132 

Section  355 213 

Section  356 i:W,461,575 

Section  :«>7 461 

Section  361 461 
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Section  363 169 

Section  366 169 

Section  398 462 

Section  403 484 

Section  404 484 

Section  406 485 

Section  459 343 

Section  460 343 

Section  461 343 

Section  490 541 

Section  491 541 

Section  492 541, 5-14, 548, 549 

Section  515 343 

Section  574 578 

Section  753 181 

Section  802 343 

Section  825 388,566,567 

Section  827 277 

Section  828 566,567 

Section  829 347, 5:fr,  56(>,  567 

Section  838 523 

Section  850 487 

Section  853 282, 595, 63:5 

Section  854 ^  282, 283, 6:» 

Section  856 :587 

Section  882 343 
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Section  1()63 2(5 

Section  1094 408 

Section  1113 279 

Section  1119 IGl 

Section  1191 211 

Section  1219 1534 

Section  1222  .. .  .300, 307, 405, 552, 

553,554 
Section  1223  . . .  .306, 307, 408, 409, 

410 

Section  1224 405, 40G 

Section  1252 444 

Section  1254 444 

Sectionl259 307 

Section  1260 307 

»  Section  1274 443,444 

Section  1275 444 

Section  1291 273 

Section  1292 332,  :«3 

Section  1310 110,112 

Section  1314  .  ..A  . . .  .110,  111,  112 

Section  1331 Ill 

Section  1342 153, 157, 330 

Section  1362 6:^ 

Section  1375 259 

Section  1394 635 

Section  1410 561, 565 

Section  1412 635 

Section  1413 165,597 

Section  1454 445 

Section  1476 635 

Section  \478 597 

Section  1484 -337 

Section  1486 :«6, 3:i7, 338 

Section  1519 6:«3 

Section  1521 635 

Sectionl525 6,% 

Section  1588 318, 319, 320 

Section  1590 •. .  .319, 320 

Section  1593  . . .  .318, 319, 320, 321, 

322, 445 

Section  1594 317 

Section  1622 444 

Section  1623 444 

Section  1624 165, 598, 635 

Section  170^ 307, 308 
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Section  1764 307, 308, 536 

Section  1765 71, 307, 308, 536 

Section  1767 406 

Section  1708  ..62,63,370,377,381, 

406 
Section  1769  ....207,377,399,400, 

401,406 

Section  1785 609 

Section  1795 56 

Section  1838 213 

Section  1994 116,600 

Section  1999 16 

Section  2045 40C 

Section  2053 405,406 

Section  2058 67 

Section  2059 405,406 

Section  2062 405, 406 

Section  2089 67 

Section  2103 351 ,  588, 569 

Section  2104 590 

Section  2172 115,116 

Section  2236 62 

Section  2306 315 

Section  2390 211 

Section  2461 437 

Section  2462 4*38 

Section  24^3 439 

Section  2482 ....340,342 

Section  2484 341,342 

Section  2503 13 

Section  2504 13, 33, 51, 74, 80, 

173, 174, 200, 201, 491, 492, 493, 

629, 657, 658 
Section  2505  .........  1 13, 125, 201 

Section  2513 114,369,371 

Section  2514 369,371 

Section  2536 449 

Section  2608 260,261,262 

Section  2625 399, 400, 401 

Section  2630 399 

Section  2634 286, 2'*7, 356 

Section  2647 117 

Section  2648 a54 

Section  2659 259 

Section  2660 259 

Section  2675 6r>4,655 

Srcrion26^ 286 
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J:?ection  2705 286 

Section  2722 286 

Section  2726 260, 261, 262 

Section  2728 260, 261, 262 

Section  2745 286,357 

Section2752 396 

Section  2760 396 

Section  2767 166 

Section  2793 166 

Section  2900 3;fe'>,656 

Section  2907 77, 105, 174 

Section  2908  .... 73, 74, 77, 80, 105, 

106, 174 

Section  2926 8,11 

Section  2927 8.11,12 

Section  2928 8 

Section  2929 335 

Section  2930 656 

Section  2931 119, 121 

Section  2932 119,121 

Section  2984 9 

Section  2989 131,132 

Section  2990 9,12,129 

Section  2991 10, 11, 129, 130 

Section  2992 129,130 

Section  2993 129,130 

Section  2994 10, 12, 128, 129, 

•  130, 131 

Section  2995 10,12 

Section  2996 10 

Section  3000 129,130 

Section  3001 129,130 

Section  3012^ 121,127 

Section  3013 121, 127 

Section  3019 147 

Section  3020 147,148 

Section  3090 388 

Section  3140 230,231^ 

Section  3216 387 

Section  3220 428,429 

Section  3228 427, 428, 429, 430 

Section  3247 231 

Section  3251 559 

Section  3258 231 

Section  3259 231 

Section  3260 231 

Section  3334 566, 567 


REKERKEI)  TO,  ETC.— Cont'd. 
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Section  3408 218, 374, 375, 45,3 

Section  3426 427, 428, 429, 430 

Section  3445 191 

Section  3446 191 

Section  3456 192 

Section  'M63' 88, 134, 136 

Section  3477 272 

Section  3480 451,452 

Section  3482 42 

Section  3483 42, 652, 653 

Section  3491 562 

Section  3585 2.34 

Section  a^SSe 234 

Section  3617 387,  t>54  655 

Section  3618 ^ 323 

Section  3620 289, 303 

Section3621 289 

Section  :5639 289 

Section  3672 323 

Section  3673 196 

Section  :5679 124, 151,209.210, 

271, 272 

Section  3682 4154,435,436 

Section  3692 441, 442 

Section  3699 413 

Section  3702 4:i9, 440, 4(>8, 469 

Section  3703 469 

Section  3704 468,469 

Section  :J705 469 

Section  :5709 227, 256, 257, 419, 

484,544,545,547 

Section  3722 227 

Section  3732 124, 210, 239, 257 

Section  3r33 151, 24 1^  257 

Section  3734  ... , 151 

Section  3737  ...  i 151,227 

Section  3739 151,281 

Section  3741 151,281 

Section  3742 151 

Section  3743 151 

Section  3780 544 

Section  :J823 528 

Section  3826 282,595 

Section  3827 529 

Section  3880 224, 226 

Section  3894 203 

Section  :?915 263 
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Sect 
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on  3942 
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on  3999 
on  4000 
on  4001 


484 

(151 

70 

442 

i597 

603 

397 

on  4002 169,603 

on  4005 169 

on  4017 75, 76, 82, 171 

on  4020 171,172 

on  4136 403,404 

on  4219 Xy 

on  4225 35 

on4:«'l 35,52 
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on  4639 
on  4641 
on  4672 
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61 
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349 
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on  4688 283,284 

on  4718 592,593,594 

on  4723 474 

on  4751 436,437,438 
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Section  477S 247,25*2 

Section  4779 247,252 

Section  4780 247,252 

Section  4782 269» 

Section  5138 (m 

Section  5140." 607 

Section  5153 360,361 

Section  5154 607, 608 

Section  5157 60G 

Section  5189 606 

Section  5191 606. 

Section  52(57 555 

Section  5275 ^ 501 

Section  5439 211 

Section  5455 22a 

Section  5474 7^ 

Section  5488 28l> 

Section  5489 281> 

Section  5492 28i> 

Section  5497 289 

Section  5505 495 

Section  5595 528,529 

Section  5596 261, 331, 341, 450, 

628 

Section  5597 320,341 

Section  5601 311 


REWARD. 

See  CoMPEXSATiox,  6. 

RIPARIAN  RIGHTS. 

1.  Tlie  right  of  the  United  States,  im  owner  of  lot  3,  in  section  .% 

township  14  north,  range  5  east,  at  the  mouth  of  Saginaw  River^ 
Michigan,  to  its  proportion  of  tlie  adjoining  soil  that  has  ap« 
peared  ahove  the  surface  of  the  rirer  since  1839  is  the  same^ 
whether  such  apx>earauce  is  owing  to  alluvial  deposit's  or  to  a 
rece^on  of  the  water.    47. 

2.  Rules  suggested  for  determining  the  extent  and  boundaries  of  that 

I>ortion  of  said  soil  which  belongs  to  the  United  States  as  owner 
of  said  lot.  Ibid, 
3.  Proprietorship  of  the  adjacent  lots  is  not  necessary,  nor  is  any  per- 
mission from  riparian  proprietors  required,  to  give  the  United 
States  a  right  to  erect  range  lights  in  the  waters  of  Saginaw  Riror ; 
this  is  a  mattor  between  the  United  States  and  the  State,  and 
not  one  that  concerns  the  shore  owners.     Ibid. 
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SANBORN.  JOHN  D.,  CLAIM  OF. 

See  Claims,  10,  11;  Compexsatiox,  6,  7. 

SAGINAW  RIVER,  LANDS  AT  MOUTH  OF. 
See  Riparian  Rights,  1,  2. 

SAVINGS  BANKS,  TAXATION  ON  DEPOSITS  IN. 
See  Internal  Revenue,  12. 

"SAWED  TIMBER"  AND  "SAWED  LUMBER." 
See  Customs  Lawj*,  26. 

SCHOOL  LANDS  IN  CALIFORNIA. 
See  Lands,  Public,  5,  6. 

SECRETARY  OF  THE  INTERIOR. 

See  Lands,  Public,  4;  Uxexpexdkd  Balances  of  Approprl\« 
TIONS,  1. 

SECRETARY  OF  THE  NAVY. 

1.  By  section  4751  Rev.  Stat.,  the  Secretary  of  the  Navy  has  )>ower  to 

mitigate  any  tine,  penalty,  or  forfeiture  incurred  under  the  pro- 
visions of  the  sections  designated  therein  ;  and  this  po>yer  may 
be  exercised  by  him  as  well  where  the  proceedings,  civil  or  crimi- 
nal, have  not  been  instituted  with  his  knowledge  and  l)y  his 
direction  as  where  thev  have  been  thus  instituted.   '436. 

2.  The  Secretary  of  the  Navy  has  not  power,  under  the  circumstances 

stated,  to  release  a  contractor  from  his  undertakiug  to  furnish 
(among  other  enumerated  articles)  "  a  saw,  futtock,  for  boat- 
buildera'  use,   Kuowltou's  patent,'*  to  the  several  navy-yards. 
481. 
See  Naval  Acadkmy,  3 ;  Navy,  9,  10. 

SECRETARY  OF  THE  TREASURY. 

1.  Powers  of  the   Secretary,   under    sections  3012|  and  3013  Rev. 

Stat.,  with  reference  to  refunding  for  overpayment  of  duties, 
explained.     119. 

2.  Section  1  of  the  act  of  March  3, 11875,  chap.  136,  instead  of  conferring 

neic  powers  upon  the  Secretary  of  the  Treasury,  restricts  those 
already  possessed  under  sections  3012|  and  3013  Rev.  Stat. 
But  cases  in  which  the  Secretary"  has  made  no  ruling  or  decision 
are  not  within  its  operation.    126. 

3.  Importers,  before  being  concluded,  are  entitled  to  a  ruling  of  the 

Secretary,  if  they  have  taken  the  proper  steps  to  obtain  it ;  which 
ruling,  after  it  is  made,  can  only  be  declared  erroneous  in  laWj  as 
to  duties  actually  paid  under  it,  by  the  J  udgment  of  a  court.    Ihid, 

4.  Section  2  of  said  act  anthonzes  the  Secretary,  with  the  concurrence 

of  the  Attorney-General,  to  modify  adversely  to  the  United  States 
any  construction  of  the  tariff  i^reviously  adopted;  but  no  refund 
can  be  made  bv  him  of  duties  which  have  been  collected  under 
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such  conHtniction,  except  in  pursuance  of  a  judicial  decision. 
Ibid. 

r>.  Under  section  2989,  Rev.  Stat.,  the  Secretary  of  tlie  Treasury  can 
make  no  regulations  other  than  those  which  may  be  deemed 
expedient  and  necessary  for  the  due  execution  of  such  parts  of 
the  revenue  laws  as  relate  to  warehouses.    1*28. 

f).  i$ut  the  provisions  of  section  251  Rev.  Stat,  comprehend  the  making 
of  rules  and  regulations  for  the  transportation  of  appraised  mer- 
chandise in  bond  from  one  collection  district  to  another,  and 
they  invest  the  Secretary  with  authority  over  that  subject  as 
amxde  as  that  which  he  formerly  derived  under  the  fifth  section 
of  the  act  of  August  6,  1846,  chap.  84,  and  the  ninth  section  of 
the  act  of  March  28,  1854,  chap.  30.     Ibid. 

7.  The  Secretary  of  the.  Treasury  cannot,  under  section  2634  Rev. 

Stat.,  give  to  officers  whose  compensation  is  fixed  by  law  a  com- 
pensation which  shall  be  regulated  by  his  own  discretion.    286. 

8.  T^pou  examination  of  section  3618  Rev.  Stat.,  amended  by  act  of 

February  27,  1877,  chaj).  69,  and  also  of  section  3672  Rev.  Stat. : 
Advised  that  the  Chief  of  the  Bureau  of  Engraving  and  Printing 
cannot  be  authorized  by  the  Secretary  of  the  Treasury  to  exchange 
certain  old  presses  for  a  new  press  with  the  manufacturers,  so 
that  but  a  small  amoimt  of  money  in  addition  will  have  to  be 
paid  to  them  therefor ;  yet  that  the  Secretary  may  authorize  a 
sale  of  the  old  presses  to  the  manufacturers,  the  proceeds  to  be 
covered  into  the  Treasury',  and  at  the  same  time  a  purchase  of 
the  new  press  can  be  ma<le  from  them,  paying  for  the  same  out 
of  the  appropriation  available  for  that  purpose.    322. 

9.  The  Secretary  of  the  Treasury  has  authority  to  deposit  the  moneys 

received  by  the  sale  of  bonds  under  the  acts  of  July  14, 1870,  cha]). 
256,  and  January*  14,  1875,  chap.  15,  with  public  depositaries 
designated  and  selected  by  him  under  the  provisions  of  sections 
5153  Rev.  Stat. ,  taking  such  security  as  the  statute  requires.    359. 

10.  The  Secretary  of  the  Treasury  has  authority,  under  section  3699 

Rev.  Stat.,  to  fix  a  currency  price  for  disposing  of  gold  within 
a  limited  period,  subject  to  his  power  at  any  time  to  terminate 
the  period  for  which  the  limit  was  made,  or  to  change  such  price 
*  so  as  to  conform  to  the  market  rate.    413. 

11.  His  authority  to  dispose  of  the  gold  is  subject  to  no  limitation  as  to 

amount,  except  that  which  is  imposed  by  the  same  section.  Ibid. 
See  Appeals  in  Customs  Casks,  1,  2,  3;  Bonds  op  the  United 
States,  1;  Claims,  17, 18;  Compensation,  9;  Direct-tax  La w ; 
DisBUKSiNO  Officers,  1,  2,5;  Intebnal  Revenue,  2;  Unex- 
pended Balances  ov  Appropriations,  4. 

SECRETARY  OF  WAR. 

See  Army,  15,24;  Contract,  6,  11;  Coi  rt-martial,  1,  3,  5;  Nav- 
igation, 2;  Pay- Accounts  of  Army  Officers,  1 ;  Post-Trader  ; 
Resignation,  3. 
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SENTENCE  OF  COURT-MARTIAL,  APPROVAL  OF. 
See  Court-Mautial,  1,  2,  :J,  4,  5. 

SETTLEMENT  WITH  CERTAIN  SOUTHERN  R.  R  COMPANIES. 
See  Accounts  and  Accountixg-Officers,  1. 

SOUTH  PASS  OF  THE  MISSISSIPPI,  IMPROVEMENT  OF. 

1.  The  conditions  imposed  by  the  second  proviso  in  section  4  of  the  act 

of  March  3,  1875,  chap.  134,  viz :  '*  unless  the  said  Eads  and  his 
dissociates  shall  secure  a  navigable  depth  of  20  feet  of  water 
throMgh  said  puss  within  thirty  months,^'  &c.,  and  '^  unless  the  said 
Eads  and  his  associates  shall  secure  an  additional  <lepth  of  not 
less  than  two  feet  during  each  succeeding  year  thereafter  until 
26  feet  shall  have  been  secured,"  &c.,  operate  to  bind  Eads  and 
his  associates,  on  pain  of  forfeiture  of  their  privileges,  &c.,  to 
secure  a  navigable  depth  of  20,  22,  24,  and  26  feet,  within  the 
periods  designated,  through  the  channel  over  the  shoal  at  the 
head  of  the  pass  and  likewise  over  the  bar  at  its  mouth  ;  and,  by 
necessary  implication,  also  to  secure  a  navigable  width  of  the 
required  depth.     1H3. 

2.  The  provisions  in  other  parts  of  said  act  requiring  H]>ecific  depths 

and  widths,  varying  from  20  feet  in  depth  by  200  feet  in  width 
to  30  feet  in  depth  by  350  feet  in  width,  relate  solely  to  the  work 
at  the  mouth  of  the  pass.     Ihid. 

3.  So  soon  as  the  depth  and  width  required  by  those  ]>r()visions  for 

payment  of  any  installment  are  obtained,  the  payment  of  such 
installment  may  then  be  made,  if  no  forfeiture  has  been  incurred 
under  the  conditions  contained  in  said  proriao.     Ibid. 

SPECIAL  AGENTS  OF  POST-OFFICE  DEPARTMENT. 
See  Compensation,  2,  3,  4,  23;  Postal  liAWS,  6. 

STATUTES,  INTERPRETATION  OF. 

1.  The  act  of  February  27,  1877,  entitled  "An  aot  to  perfect  the  revis- 

ion of  the  statutes  of  the  United  States,"  &c.,  must  be  deeme<l  to 
take  effect  only  from  its  date  j  there  being  nothing  in  its  lan- 
guage which  expressly,  or  by  necessary  implication,  gives  to  it 
a  retrospective  operation.    222. 

2.  The  princii)le  is  well  settled  that  statutes  are  to  be  construed  as 

operating  prospectively  only,  unless  their  language  clearly  and 
imperatively  demands  that  retrospective  effect  should  be  given 
to  them.     Ihid. 

3.  The  amendments  of  sections  2(>59  and  26G0  Rev.  Stat.,  made  by  the 

act  of  Febniary  27,  1877,  chap.  69,  are  not  retroactive.  That 
act  takes  effect,  not  from  the  date  of  the  Revised  Statutes  which 
it  amends,  but  from  the  date  of  its  own  enactment,  except  in  a 
case  where  (as  in  the  amendment  of  section  1375)  the  purpose  to 
make  it  retrospective  is  distinctly  indicated.  (OjJinion  of  April 
7,  1877,  referred  to  and  reaffirmed.)    259. 

4.  Scmhle  that  the  original  dates  of  the  provisiouM  of  the  Revised  Stat- 

utes must  be  considered  in  determining  their  effect  upon  each 

47  P 
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other,  and  that  a  previous  decision  of  a  conrt  or  a  Deiiartment 
based  upon  the  circnmstanee  that  one  such  provision  is  an  earlier, 
and  the  other  a  later,  expression  of  the  will  of  Congress,  binds 
'  lis  much  as  ever.     493. 

5.  The  provisions  of  tlie  act  of  March  tJ,  lc77,  chap.  119,  by  which  the 
Secretary  of  War  is  "  authorized  to  reopen  tlie  settlement  maile 
by  the  L'nited  States  Government  with  the  Western  and  Atlantic 
Railroad  of  the  State  of  Georgia,"  &c.,  are  mandatory.  The 
word  "authorized,"  as  there  used,  etmfers  a  power,  the  exercise 
of  which  is  not  meant  to  be  dependent  upon  the  discretion  of 
the  Secretary,  but  to  be  imperative  upon  him  when  ho  is  applied 
to  by  the  party  interested.    6*21. 

().  The  proceedings  in  Congress  on  the  bill  concerning  the  settlement 
made  with  the  Western  and  Atlantic  Railroad  of  Georgia  are  not 
admissible  to  control  the  words  iiually  adopted  by  that  body  to 
convey  its  meaning  in  the  act  relating  to  the  same  matter  (act  of 
March  3,  lrt77,  chap.  119).     0-^5. 

7.  Statutes  im])08ing  disabilities  art*  not  to  be  extended  by  constnic- 
tion,  65*2. 
See  Accounts  axi>  Accoitntixg-Officehs,  3,  5,  9, 10,  11,  12;  Ad- 
vertisements, *2,  3,  4,  ^y  6 ;  Appoixt.ment»  1»  2,  5,6, 10;  Appro- 
priations,  1,  3,  4,  5 ;  Army,  1,  6,  7,  Sj  10,  16,  17,  1^,  2:? ;  Bonds 
OF  the  United  States,  1,  2,  3 ;  Boi^nty  ;  Bounty  Land 
Ci^iMs ;  Citizenship,  2,  5*;  Claims,  4 ;  Collector  of  Cus- 
toms ;  Compensation,  4,  12,  13,  15,  16,  Ic^.  19,  20,  23,  24,  25,  29, 
30,  :«;  Contract,  2,  7,  8,  9,  12,  14,  15,  16,  IH,  :i0;  Currency; 
Customs  Laws,  2,  5, 6,  H,  11, 12, 13, 15, 16, 17,  W,  19, 20,  21, 24,25, 
26,  27,  2i>,  30;  DisnuRsiNo  Officers,  1,  2,  3;  District  Attor- 
ney, 1;  District  of  Columbia,  2,  3,  4;  Enrollment  and 
License  of  Vessels,  1,  2 ;  Internal  Revenue,  2,  4,  6,  8,  9, 10, 
12,  13,  14;  Lands,  Puulic,  3,  5,  6;  Xavy,  1,  3;  Official  En- 
VEUjpE,  1,  2,  3,  5;  Pay  Accounts  of  Army  Officers;  Pen- 
sion, 1;  Postal  Laws,  3,  5,  7,  8,  9,  10;  Prize,  Distribution 
OF,- 1:  Purchase  of  Land;  Reoistry  of  Vessels;  Secretary 
OF  THE  Navy,  1 ;  Secretary  of  the  Treasury,  1,  2,  4,  5,  6, 
7,  8,  9,  10;  South  Pass  of  the  Mississippi,  Improvement  of, 
1,  2;  Subsidiary  Silver  Coin,  Issue  of,  1;  Suspension  of 
Officers,  5;  Tonnacsr  Dues;  Traveling  Allow.vnces,  1,  2, 
4;  Washincjton  Monument:  Witness. 

STEINKAULER'S  CASE. 
See  Citizenship,  I. 

STORAGE  FEES. 

See  C0.MPENSATI0N,  .'1. 

SUBSIDIARY  SILVER  COIN,  ISSUE  OF. 

1.  Under  the  third  section  of  the  joint  resolution  of  July  22,  1876,  the 
amount  of  "  fractional  currency  outstanding  "  is  to  bedetennined 
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not  merely  by  the  records  of  the  Treasury  Department  whlcli 
show  how  much  has  been  issued  and  redeemed,  but  also  by  ascer- 
taining how  much  has  been  lost  or  destroyed  so  that  it  can  never 
be  presented  for  redemptiim.  312. 
2.  When  satisfied  as  to  the  amouut  lost  or  destroyed,  the  Secretarj'  of 
the  Treasury  has  authority  to  issue  an  equal  amount  of  subsid- 
iary silver  coin  to  replace  it,  subject  to  this  restriction,  viz,  that 
the  aggrogatt*  amount  of  subsidiary  silver  coin  jmt  in  circulation, 
together  with  the  aiuouut  of  fractional  currency'  outstanding,  is 
not  at  any  time  to  exceed  $50,000,0()C>.     Ibid. 

JSIPEKINTEXDENT  OF  THE  MILITARY  ACADEMY. 
S»'e  MiLiTAUY  Academy. 

.SUPPORT  OF  THE  ARMY. 
See  Akmy,  1),  10. 

SURETY. 

See  Officixi.  Bond. 

SURVEYOR  OF  CUSTOMS. 

The  duties  of  the  office  of  surveyor  of  customs,  whilst  it  is  in  **  abey- 
ance," arc,  by  section  1769  Rev.  Stat.,  construed  in  connection 
with  section 26*25  Rev.  Stat.,  devolved  upon  such  customs  officer 
as  the  collector  of  the  district  may  authorize  to  perform  them. 
401. 

SUSPENSION  OF  OFFICERS. 

1.  An  order  of  the  President  suspending  an  officer,  under  section  17(58 

Rev.  Stat.,  takes  effect  upon  dne  notice  thereof  to  the  officer, 
unless  by  the  terms  of  the  order  it  is  to  take  effect  at  a  state<l 
time  after  notice.  Receipt  of  the  order  bj'  the  officer  is  due  no- 
tice.   02. 

2.  ^Vhere  an  officer  is  suspended,  but  continues  afterwards  to  perfonn 

the  duties  of  the  office  (there  being  no  one  at  the  time  authorized 
to  enter  upon  the  performance  of  such  duties),  his  acts  are  those 
of  an  officer  de  facto,  and  are  valid  so  far  as  they  concern  the  in- 
terests  of  the  public.     Ihid. 

3.  AVhere  no  nomination  in  place  of  a  suspended  officer  has  been  sent 

in,  and  the  Senate  adjourns,  or,  a  nomination  having  been  sent 
in,  the  Senate  adjourns  without  confirming  it,  the  officer  ens- 
ile nded  thereupon  becomes  reinstated,  bnt  he  may  be  again  sus- 
pended by  the  President,  as  before;    376. 

4.  ^Vhere  an  officer  has  been  suspended  during  a  recess  of  the  Senate 

and  another  person  designated  to  perform  his  duties,  under  sec- 
tion 17GH  Rev.  Stat.,  the  President  may  at  any  time  revoke  the 
suspension  and  thus  reinstate  the  officer.  380. 
-'i.  Under  section  2045  Rev.  Stat.,  an  Indian  agent  may,  a^  any  tmCy  be 
suspended,  and  the  ])lace  temporarily  filled  in  the  mode  there 
provided.     405. 
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SWAMP  LANDS,  INDEMNITY  TO  STATES  FOR. 
See  Lands,  Fuiujc,  2,  3. 

TAXES. 

A  wagon,  employwl  by  its  owner  in  transporting  the  mail  from 
point  to  point  witliin  the  city  of  Baltimore,  is  not  exempt  from 
local  taxation  by  reason  of  its  employment  in  the  mail  service- 
3:58. 

TAX-LIEN. 

Sec  Tkansfku  oi    Jtrisdicti  >x,  I. 

TELEGRAl^H. 

1.  A  company  charteivd  by  the  State  of  Oregon,  subsequently  to  the 

act  of  July  24,  1866,  chap.  230,  constructed  a  telegraph  line  over 
pnblic  domain  of  the  United  States  within  that  State,  but  never 
filed  a  "  written  acceptance,"  a»  required  by  that  act,  ami 
declines  to  comply  with  the  provisions  of  that  act  as  to  rates  for 
Governnu'nt  telegrams  :  Adrhed  that  the  company,  in  respect  of 
the  erection  of  its  telegraph  on  the  public  lands,  is  a  trespasser, 
and  that  the  United  States  (without  special  legislation)  are 
entitled  to  all  ordinary  remedies  for  trespass  given  at  law,  as  well 
as  to  all  extraordinary  remedies  given  in  equity.     554. 

2.  In  transmitting  Government  dispatches  from  Leavenworth,  Kans., 

to  ])ointH  in  Colorado,  the  Western  Union  Telegraph  Company 
has  not  the  option  to  send  them  either  by  way  of  Denver  (over 
the  telegraph  line  constructed  along  the  Kansas  Pacific  Railroad) 
or  by  way  of  Pueblo  (over  the  telegraph  line  constructed  along 
the  Atchison,  Topeka,  and  Santa  F6  Railroad).     579. 

3.  The  option  of  selecting  the  route  is  with  the  Government ;  and 

where  no  option  is  expressed  thereby,  the  company  is  bound  ta 
send  the  dispatch  oviT  the  cheaper  route,     fbid, 

4.  The  acceptance  by  the  said  company  of  the  rates  established  by  the 

Postmaster-General  under  the  act  of  July  24,  1866,  chap.  230,  was 
not  a  waiver  of  the  riglit  of  the  company  to  change  its  local  tariff 
rates  over  the  telegraph  line  coustructed  along  the  Kansas  Pacific 
Railroad  between  Lawrence  and  Denver,     llnd, 

TEMPORARY  APPOINTMENT  BY  THE  PRESIDENT. 
See  Appointment,  4. 

TENURE  OF  OFFICE. 

See  PiiEsiDENT,  6,  7,  8,  9,  10;  Suspension  of  Officers,  1.  5. 

TIMBER,  DUTY  ON. 

See  Customs  Laws,  5,  6. 

TONNAGE  DUES. 

Under  sections  4219,  4225,  and  4371,  Rev.  Stat.,  certain  foreign  ves- 
sels, when  found  trading  between  district  and  district,  &;c.,  are 
liable  to  tonnage  dues  (including  light-money),  amounting  to 
one  dollar  and  thirty  cents  per  ton,     3.'). 
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TRADERS  AT  MILITARY  POSTS. 
See  Post-Tkadkr. 

TRANSFER  OF  JURISDICTION. 

1.  The  irnited  States,  in  1872,  acquired  title  to  a  lot  of  ground  in  Saiut 

Louis,  Mo.,  by  condemnation  under  a  State  statute,  by  the  pro- 
visions whereof  the  jurisdiction  of  the  State  over  the  premises  at 
the  same  time  passed  to  tlie  United  States.  Thereafter  certain 
bills  for  unpaid  taxes  assessed  for  the  years  1873,  1872,  and  pre- 
vious years,  Avei*e  iiresented  to  the  Treasurj^  Department  for  pay- 
ment, a  lien  on  the  premises  for  those  taxes  being  claimed  :  Held 
that  the  State,  in  i>arting  with  its  jurisdiction,  relinquished  its 
lien  on  the  land  for  taxes,  and  that  they  are  not  a  iiroper  charge 
against  the  United  States.    167. 

2.  Consent  of  the  legislature  of  Texas  to  the  purchase  by  the  ITnited 

States  of  the  building  site  recently  acijuired  in  the  city  of  Austin 
was  given  by  operation  of  a  law  of  that  State  passed  April  4, 
1871.  Jfcld  that  such  couseut  worked  a  transfer  of  jurisdiction 
over  the  site  from  the  State  to  the  United  States  when  Ihe  title 
to  the  site  became  vested  in  the  latter. 

TRANSPORTATION  OF  MERCHANDISE  IN  IJOXD. 

See  Customs  Laws,  17;  Secuetahy  of  the  TiiEAsriiv,  0. 

TRANSPORTATION  OF  THE  MAIL. 

See  Postal  Laws,  1,  2,  a,  1,  7,  11,  12, 13,  14,  in  ;  C^jntuact,  33,  34, 

TRAVELINCi  ALLOWANCES. 

1.  Under  the  act  of  February  22,  1-^75,  chap.   05,  only  one  i'hargo  for 

mileage  is  allowable  for  the  service  of  several  writes  in  hand  at 
the  same  time,  requiring  tlJe  marshal  to  travel  to  the  same  place 
or  in  the  same  direction.     (Contra,  see  Note,  p.  109.)    108. 

2.  Under  the  act  of  June  30,  1870,  chap.   159,  mileage  is  allowable  to 

officers  of  the  Navy  only  when  traveling  on  public  business  within 
the  United  States.  For  travel  without  the  United  States  their 
actual  expenses  alone  can  be  allowed.     309. 

3.  Hcldf  accordingly,  that  where  a  naval  officer  was  ordered  home 

from  lIong-K<mg,  and  furnished  with  a  through  ticket  (such 
ticket  being  assumed  to  have  covered  his  actual  expenses),  he  is 
not  entitled  to  the  diiference  between  the  cost  of  that  ticket  and 
the  mileage  establisheil  by  that  act.     Ibid. 

4.  Under  sectiim  24,  act  of  July  15, 1870,  chap.  294,  Army  officers  trav- 

eling abroad  upon  public  business  (their  transportation  not  being 
furnished  by  the  Quartermaster's  Department,  or  on  a  conveyance 
belonging  to  or  chartered  by  the  ITiiited  States)  were  entitled  to 
mileage  at  the  rate  of  10  cents  per  mile  for  sea  travel  as  well  as 
for  land  travel.     490. 

5.  The  rule  which  forbids  mileage  for  sea  travel  to  naval  officers  under 

the  second  section  of  the  act  of  March  3,  1K^5,  chap.  27,  does  n<»t 
apply  to  or  govern  questions  of  mileage  to  Army  officers  under 
the  act  of  1870.     I  hid. 
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TREASUKY  DEPAKTMENT. 
See  ArpoiXTMENT,  1,  2. 

TREATIES  WITH  FOREIGN  GOVEKXMEXTS. 

1.  The  form  "fishery,"  in  the  legal  parlance  of  the  United  States  and 

(Jreat  Britain,  i)riniarily  denotes  one  of  that  class  of  objects  of 
property  known  as  thingn  incorporeal;  and  such  is  its  signification 
as  used  in  article  21  of  the  treaty  of  May  8,  1871,  between  those 
countries.    661. 

2.  Accordingly  the  phrase  in  that  article,  "produce  of  the  fisheries  of 

the  United  States,  or  of  the  Dominion  of  Canada,  or  of  Prince 
Edward  Island,"  covers  only  the  produce  of  incorporeal  things  so 
denominated  belonging  to  those  governments  respectively.    Ihid, 

3.  Canada  and  Prince  Edward  Island  derive  no  right  under  the  treaty 

to  import  into  the  United  States  free  of  duty  fish,  &c.,  caught  by 
their  subjects  no  matter  where,  nor  do  the  United  States  derive 
thereunder  a  coiTesponding  right  against  Canada  and  Prince 
Edward  Island.     Ihid. 
See  CrnzKNSiiiP,  1;  Extradition;  Ji'hi.sdictiox. 

TRESPASS  ON  PUBLIC  LANDS. 
See  Tk  LEG  It  A  PH. 

TWENTY  PER  CENT.  ADDITIONAL  DUTY. 
See  Customs  Laws,  2;j, 

UNEXPENDED  BALANCES  OF  APPROPRIATIONS. 

1.  The  Secretary  of  the  Interior  is  authorized  to  apply  certain  unex- 

pended balances  of  appropriations  to  defray  certain  charges  in- 
cuiTe<l  by  his  Department  in  connection  wiili  the  Centennial 
Exhibition.    204. 

2.  l.'uder  section  5  of  Ihe  ac^f  June  20,  1874,  chap.  3*28,  it  is  the  duty 

of  disbursing  otlicers,  with  whom  funds  have  been  placed  for  dis- 
bursement, when  the  time  arrives  at  which  unexpended  balances 
of  the  appropriations  from  which  such  funds  were  drawn  lapse, 
to  repay  the  funds  remaining  in  their  hands,  in  order  that  they 
may  be  carried  to  the  surplus  fund  and  co\ered  into  the  Treasury. 

3.  Where,  previous  to  that  time,  these  officera  have  issued  certificates 

by  which  claims  upon  such  appropriations  have  been  definitely 
ascertained,  and  payment  thereof  has  not  actually  been  made  be- 
fore that  time,  such  claims  may  thereafter  be  paid  by  them  out 
of  the  proper  funds  remaining  in  their  hands.    Ihid, 

4.  For  what  period  and  to  what  amount  such  officers  should  be  allowed 

to  retain  in  their  hands  funds  for  that  i)urpose,  after  the  date 
when  unexpended  balances  of  the  appropriation  lapse,  is  a  mat- 
ter of  administration,  falling  within  the  province  of  the  Secre- 
tary of  the  Treasury  to  regulate.    3^8. 

UNION  PACIFIC  RAILROAD.  COMPANY. 
See  Pacific  Railroads. 
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VACANT  OFFICE,  TEMPORARY  FILLING  OF. 

The  ten  days'  limitation  imposed  by  section  ISO  Rev.  8tat.  upon 
the  temporary  filling  of  vacancies  occasioned  by  death  or  resig- 
nation is  to  be  computed  from  the  date  of  the  President's  action. 
457. 

WASHINGTON  MONUMENT. 

1.  Provisions  of  the  act  of  August  2,  1876,  chap.  250,  entitled  **An  act 

pnividingfor  the  completion  of  the  Washington  Monument,"  ex- 
amined and  explained.     149. 

2.  The  a<'t  contomplntes  that  the  joint  commission,  by  the  use  of  the 

Slim  appropriated  and  such  money  and  materials  as  may  be  col- 
lected by  the  Washington  National  Monument  Society,  shall  con- 
tinue the  fonstruction  of  the  monument  and  carry  it  forward 
towards  completion,  not  that  it  shall  be  completed  within  the 
sum  appropriated;  and,  furtlu^rmore,  that  the  plan  adopted  and 
l»artly  executed  by  the  society  shall  be  followed  by  the  commis- 
sion.    Jhid, 

3.  The  entire  direction  and  supervision  of  the  work  are  Intrusted  to 

the  joint  commission.    Ibid. 

AVESTERN  AND  ATLANTIC  RAILROAD  OF  GEORGIA. 
See  Statutes,  (.'uxstructiox  of,  5,  (5. 

WIDOW  PENSIONER. 
See  pENSiox. 

WITHDRAWAL  OF  BID. 
See  Contract,  37. 

WITNESS. 

1.  Expenses  necessarily  incurred  by  an  officer  of  the  Army  as  a  wit- 

ness for  the  Government  injudicial  proceedings  before  the  civil 
authorities  are  allowable  under  secti(»n  t!50  Rev.  Stat.,  and  pay- 
able from  the  judiciary  fund.     486. 

2.  The  prohibition  in  that  section  against  the  allowance  of  mileage 

applies  as  well  to  military  as  to  civil  officers  win*  may  be  sent 
away  on  such  service.     Ibid. 

WRECK,  REMOVAL  OF. 
See  NAVKiATiox,  1. 
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SWAMP  LANDS,  INDEMNITY  TO  STATES  FOR. 
Sec  Lands,  ruiiMC,  2,  X 

TAXES. 

A  wagon,  eiiiploywl  by  its  owner  in  transporting  the  mail  from 
])oint  to  point  within  the  city  of  Baltimore,  is  not  exempt  from 
local  taxation  by  reason  of  its  employment  in  the  mail  service* 

TAX -LI  EN. 

See  Traxsi  r.u  ok  Jtrisdicti  >n,  1. 

TELEGRAIMI. 

1.  A  company  chartered  by  the  State  of  Oregon,  snbsequently  to  the 

act  of  July  24,  liS66,  chap.  230,  constructed  a  telegraph  line  over 
public  domain  of  the  United  States  within  that  State,  but  never 
tiled  a  "  written  acceptance,"  as  required  by  that  act,  and 
declines  to  comply  with  the  provisions  of  that  act  as  to  rates  for 
Government  telegrams :  Adnned  that  the  company,  in  respect  of 
the  erection  of  its  telegraph  on  the  public  lands,  is  a  trespasser, 
and  that  the  United  States  (without  special  legislation)  are 
entitled  to  all  ordinary  remedies  for  trespass  given  at  law,  as  well 
as  to  all  extraordinary  remedies  given  in  equity.    554. 

2.  In  transmitting  Government  dispatches  from  Leavenworth,  Kans., 

to  points  in  Colorado,  the  Western  Union  Telegraph  Company 
has  not  the  option  to  send  them  either  by  way  of  Denver  (over 
the  telegraph  line  constructed  alongthe  Kansas  Pacific  Railroad) 
or  by  way  of  Pueblo  (over  the  telegraph  line  constructed  along 
the  Atchison,  Topt»ka,  and  Santa  F^  Railroad).     579. 

'.\.  Tlie  option  ot  8<?lecting  the  route  is  with  the  (ioverament ;  and 
where  no  option  is  exi>re8sed  thereby,  the  company  is  bouml  to- 
send  the  dis])atch  over  the  cheaper  route,     fbid, 

4.  The  acceptance  by  the  said  company  of  the  rates  established  by  the 
Postmaster-General  under  the  act  of  July  24, 1866,  chap.  230,  was 
not  a  waiver  of  the  right  of  the  company  to  change  its  local  tariff 
rates  over  the  telegraph  line  coustructed  along  the  Kansas  Pacific 
l^ilroad  between  Lawrence  and  Denver.     Ihid. 

TEMPORARY  APPOINTMENT  BY  THE  PRESIDENT. 
See  Appoixtmknt,  4. 

TENURE  OF  OFFICE. 

See  Pkesident,  6,  7,  8,  9,  10;  SrsPExsiox  of  Officers,  1,  5. 

TIMRER,  DUTY  ON. 

See  Customs  Laws,  5,  6. 

TONNAGE  DUES. 

Under  sections  4219,  4225,  and  4tJ71,  Rev.  Stat.,  certain  foreign  ves- 
sels, when  found  trading  between  district  and  district,  &;c.,  are 
liable  to  tonnage  dues  (including  light-money),  amounting  to 
I  me  dollar  and  thirty  cents  per  ton.     35. 
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TRADERS  AT  MILITARY  POSTS. 
See  Post-Trader. 

TRANSFER  OF  JURISDICTION. 

1.  The  United  States,  in  1872,  acquired  title  to  a  lot  of  ground  in  Saint 

Louis,  Mo.,  l>y  condemnation  under  a  State  statute,  by  the  pro- 
visions whereof  the  jurisdiction  of  the  State  over  the  premises  at 
the  same  time  passed  to  tlie  United  States.  Thereafter  certain 
hills  for  unpaid  taxes  assessed  for  the  years  1873,  1872,  and  pre- 
vious years,  were  i)resented  to  the  Treasury  Department  for  pay- 
ment, a  lien  on  the  premises  for  those  taxes  being  claimed :  Held 
that  the  State,  in  parting  with  its  jurisdiction,  relinquished  its 
lieu  on  the  land  for  taxes,  and  that  they  are  not  a  proi>er  charge 
agaiufit  the  United  States.     167. 

2.  Consent  of  the  legislature  of  Texas  to  the  purchase  by  the  United 

States  of  the  building  site  recently  ac<iuired  in  the  city  of  Austin 
was  given  bj-  operation  of  a  law  of  that  State  passed  April  4, 
1871.  Held  that  such  consent  worked  a  transfer  of  jurisdiction 
over  the  site  from  the  State  to  the  United  States  when  the  title 
to  the  site  became  vested  in  the  latter. 

TRANSPORTATION  OF  MERCHANDISE  IN  IU)XD. 

See  Customs  Laws,  17;  Secuetaky  of  the  Tkeasiry,  G. 

TRANSPORTATION  OF  THE  MAIL. 

See  Postal  Laws,  1,  2,  3,  4,  7,  11,  12,  U,  14,  1,') ;  Contract,  .^3,  :M, 

TRAVELING  ALLOWANCES. 

1.  Under  the  act  of  February  22,  1875,  chap.  95,  only  one  charge  for 

mileage  is  allowable  for  the  service  of  several  writs  in  hand  at 
the  same  time,  requiring  tlfe  marshal  to  travel  to  the  same  place 
or  in  the  same  direction.     {Contra,  see  Note,  p.  109.)    108. 

2.  l.'nder  the  act  of  June  liO,  1^7^,  chap.   159,  mileage  is  allowable  to 

officers  of  the  Navy  only  when  traveling  on  public  business  within 
the  United  States.  For  travel  without  the  United  States  their 
actual  expenses  alone  can  be  allowed.     309. 

3.  Hvld,  accordingly,  that  where  a  naval  officer  was  ordered  home 

from  Hong-Kong,  and  furnished  with  a  through  ticket  (such 
ticket  being  assumed  to  have  covered  his  actual  expenses),  he  is 
not  entitled  to  the  difference  between  the  cost  of  that  ticket  and 
the  mileage  established  by  that  act.     Ih'id. 

4.  Under  section  24,  act  of  July  15, 1870,  chap.  294,  Army  officers  trav- 

eling abroad  upon  public  business  (their  transportation  not  being 
furnished  by  the  Quartern! astei'^s  Department,  or  on  a  conveyance 
belonging  to  or  chartered  by  the  llnited  States)  were  entitled  to 
mileage  at  the  rate  of  10  cents  per  mile  for  sea  travel  as  well  as 
for  land  travel.  496. 
o.  The  rule  which  forbids  mileage  for  sea  travel  to  naval  officers  under 
the  second  section  of  the  act  of  March  3,  18.%,  chap.  27,  does  not 
apply  to  or  govern  questions  of  mileage  to  Army  officers  under 
the  act  of  1670.     Ih'id. 


742  INDEX. 

TREASUUV  DEPARTMENT. 
See  Appointment,  1,  2. 

TREATIES  WITH  FOREIGN  GOVERNMENTS. 

1.  The  term  "fishery,"  in  the  legal  parlance  of  tlie  United  States  and 

(Jroat  Britain,  primarily  denotes  one  of  that  cla8.s  of  objects  of 
property  known  as  thingn  incorporeal;  and  snch  is  its  signification 
as  used  in  article  21  of  the  treaty  of  May  8,  1871,  between  those 
countries.     661. 

2.  Accordingly  tlie  phras<»  iu  that  article,  "produce  of  the  fisheries  of 

the  United  States,  or  of  the  Dominion  of  Canada,  or  of  Prince 
Edward  Island,'^  covers  only  tbe  produce  of  incorporeal  things  so 
denominated  belonging  to  those  governments  respectively.  Ihid. 
'X  Canada  and  Prince  Edward  Island  derive  no  right  under  the  treaty 
to  import  into  the  United  States  free  of  duty  fish,  &c.,  caught  by 
their  subjects  no  matter  where,  nor  do  the  United  States  derive 
thereunder  a  corresponding  right  against  Caimda  and  Prince 
Edwai*d  Island.  Ibid. 
Sec  CiTiZKXSHiP,  1;  Extradition;  JritisDiCTiox. 

TRESPASS  ON  PUBLIC  LANDS. 
See  Tkleguaph. 

TWENTY  PER  CENT.  ADDITIONAL  DUTY. 
See  Customs  Laws,  2:}. 

L^'EXPENDED  BALANCES  OF  APPROPRIATIONS. 

1.  The  Secretary  of  the  Interior  is  authorized  to  apply  certain  miex- 

pended  bahmces  of  appropriations  to  defray  certain  charges  in- 
cnrre<l  by  his  Department  in  connection  wiih  the  Centennial 
Exhibition.     204. 

2.  Under  section  5  of  (he  ac^f  June  20,  1874,  chap.  328,  it  is  the  duty 

of  disbursing  officers,  with  whom  funds  have  been  placed  for  dis- 
bursement, when  the  time  arrives  at  which  unexpended  balances 
of  the  a]>propriations  from  which  such  funds  were  drawn  lapse, 
to  repay  the  funds  remaining  in  their  hands,  in  onler  that  they 
maybe  carried  to  the  surplus  fund  and  covered  into  the  Treasury. 

3.  Where,  previous  to  that  time,  these  ofticci-s  have  issued  certificates 

by  which  claims  upon  such  appropriations  have  been  definitely 
ascertained,  and  payment  thereof  has  not  actually  been  made  be- 
fore that  time,  such  claims  may  thereafter  be  paid  by  them  out 
of  the  proper  funds  remaining  in  their  hands.    Ibid. 

4.  For  what  period  and  to  what  amoont  snch  officers  sliould  be  allowed 

to  retain  iu  their  hands  funds  for  that  purpose,  after  the  date 
when  unexpended  balances  of  the  appropriation  lapse,  is  a  mat- 
ter of  administration,  falling  within  the  province  of  the  Secre- 
tary of  the  Treasury  to  regulate.    'STiQ, 

LNION  PACIFIC  RAILROAD.  COMPANY. 
See  Pacific  Railroads. 
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VACANT  OFFICE,  TEMPOKARY  FILLING  OF. 

The  ten  days'  limitation  iaiposed  by  section  ISO  Rev.  Stat,  upon 
the  temporary  filling  of  vacancies  occasioned  by  death  or  resig- 
nation is  to  be  compnted  from  the  date  of  the  PreHideut's  action. 
457. 

WASHINGTON  MONUMENT. 

1.  ProvisionM  of  the  act  of  Angiist  2,  1H76,  chap.  250,  entitled  "An  act 

providing  for  the  completion  of  the  Washington  Monnment,"  ex- 
amined and  explained.     149. 

2.  The  act  contemplates  that  the  joint  commisHion,  by  the  use  of  the 

sum  appropriated  and  such  money  and  materials  as  may  be  col- 
lected by  the  Washington  National  Monument  Society,  shall  con- 
tinue the  construction  of  the  monument  and  carry  it  forward 
towards  comph»tion,  not  that  it  shall  be  completed  within  the 
sum  appropriated ;  and,  furthermore,  that  the  plan  adopted  and 
l>artly  executeil  by  the  society  shall  be  followed  by  the  commis- 
sion. Jbid, 
'i.  The  entire  direction  and  supervision  of  the  work  are  intrusted  to 
the  joint  connnission.    Ibid. 

WESTERN  AND  ATLANTIC  RAILROAD  OF  GEORGIA. 
See  Statutes,  Coxstructiox  of,  5,  6. 

WIDOW  PENSIONER. 
See  Pension. 

WITHDRAWAL  OF  BID. 
See  CoNTKACT,  37. 

WITNESS. 

1.  Expenses  necessarily  incurred  by  an  ollicer  of  the  Army  as  a  wit- 

ness for  the  Government  injudicial  proceedings  before  the  civil 
authorities  are  allowable  under  section  850  Rev.  Stat.,  and  pay- 
able from  the  judiciary  fund.     480. 

2.  The  prohibition  in  that  section  against  the  allowance  of  mileage 

applies  as  well  to  military  au  to  civil  ottlrers  who  may  be  sent 
away  on  sncdi  service.     Ibid. 

WRECK,  REMOVAL  OF. 
See  NAVKiATiox,  1. 
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